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TtMinical  and  Bibliographic  NotM  /  Nottt  tachniqiMt  at  bibliogriphiquai 


Tha  Imtituta  fiai  attamptad  to  obtain  tha  batt  original' 
copy  availabia  for  f limine.  Faaturas  of  this  copy  wrbieh 
may  ba  biblipgraphically  uniqua.  which' may  altar  «ny  ^ 
of  tha  imagai  in  tha  raproduetion,  or  which  may 
lignif icantiy  Changa.tha  usual  mathod  of  filming,  ara 
chackad  bflow. 


ErCblourad  eotfari/  i  f  - . 

J  CovMrtura  da  coulaur       j 

*  ,.■■■■[• 

□  Covari  damagad/ 
Couwartura  andommagia  ! 

□  Covari  rattorad  and/or  laminatad/ 
Couvartura  rastaurte  at/ou  pallieulta 

□  Covar  titia  missing/ 
La  titra  da  ccNivartur*  manqua   "^ 


"H, 


L'Institut  a  microf  ilm4  la  maillaur  axamplaira  qu'il 
lui  a  M  PjMsibIa  da  sa  procqrar.  Las  details  da  cat 
axampliirf  qui  sont  ptet-4tra  uniquas  du  point  da  vua 
-Mblfographiqifa.  qui  pauvant  modifiar  una  imaga 
raproduita.  ou  qui  pauvant  axigar  una  modification 
dans  la  mtthoda  normala  da  f  jimaga  sont  indiquts 
ci-dassous. 


□  Colourad  pagas/ 
Piigas  da  coulaur 

□  PiigH  damagad/ 
P»gw  andommagies 
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Pagas  rastorad  and/or  laminatad/ 
P»gas  rastaurAas  at/ou  pallicultas 


QPiagas  ditoolourad.  stainad  or  foxad/ 
^agas  dioolortas,  tachatias'ou  ph|u«as 
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□  ColourafI  maps/       ^       ' 
Cartas  gtographiquas  an  ^faur  . 

■I 
Colourad  ink  (i.a.  othar  than  bhia  or  Mack)/   . 

Encra  da  coulaur  (i.a.  auira  qua  Maua  ou  noirai 
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r~~l  CohHirad  platas  and/or  iiluttrations/ 
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Planchas  at/ou  iilMstrations  an  coulaur 

■  /■■■■!      - 

Bound  with  othar  matarial/ 
RaW  avae  d^Utras  documents 


Qf  i^t  binding  may  cau^  shadows  or  distortion 
along  intarior  margin/     > 
•La  raliura  sarrtoiMut  causar  da  I'ombra  ou  df  la 
.  >      distbrsion  la  long  da  la  marga  bitkiaura 

*  .  I  n 

,  ,  I  .    / 

□  Blanklaawas  addad  diMng  rastoratkm  may  atipaar 
within  fha  taxt  Wha^lavar  possiUa.  thaaa  hava 
baan  omitted  from  filming/ 
II M  paut  qua  cartaincs  pagas  btanchas  ajouttes 
k>rs  d'una  rastauratia|n  apparalssant  dans  la  taxta, 
mais,  lorsqua  oala  Atait  possiMa.  oas  pages  n'ont 
pasMfilmias. 
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Q. 


I    ~|  Pages  datachad/ 
;— LJ  Pkgesdfttiehtes       

r~71  Showthrough/       ^ 
LjLI  Transparanoa 

□  Quality  of  print  varies/ 
Qualiti  in«gala  da  I'impression 

■  ■  '' '. 

El  Contijiuoin  paginaitionA 
J  Pagination  continue 
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index(es)/ 
Comprand  un  (des)  ind*x 

Title  on  header  taken  from:/ 
La  titra  da  I'en-tlta  proviant: 
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Title  page  of  tesue/ 

Pege  de  titra  da  la  livraison 


□  Ception  of  issue/ 
Titra  da  dipert  de  la  livraison 
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Gtniriqua  (pirradiquas)  de  la  livraison 


Additional  comments:/ 
Commentaifia  supplimentMres: 


Various  paglngs.  Then? are  some  creases  In  the  middle  of  pages. 
Pagination  multiple.   11  y  a  des  plis  dans  1e  milieu  des  pajjes. 


This  itam  is  filmed  at  tha|  reduction  ratio  checked  bahiw/ 

Ce  document  est  filmjl  a^  taux  da  reduction  Indiqui  ci-dassous 
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Tb«  copy  filmed  h«r«  hM  h—n  raprodiioad  thai^t 
to  tH«  o«n«rotity  of :    ' 


Lan  Library 

University  of  Hestern  Ontario 

Tho  imoflM  appiiirina  horo  aro  tho  boat  (|uilltv 
poMiblo  eonaidoring  tha  condition  and  laglbllity 
of  tha  original  copy  and  In  kaaplng  with  tha 
filming  ^ontraet  apacH  icatlona.  \ 


OrigirtaLcoplaa  in  printad  papar  covara  ara  fllmad 
baglnning'  with  tha  front  eovar  and  anding  on 
tha  laat  paga  with  a  printad  or  Itluatratad  Impraa-. 

n.  or  tha  iMcfc  eovar  whan  appropriata.  All 
otli^  original  eopiaa  ara  fllmad  beginning  on  tha 
firat  page  with  a  printad  or  llluatratad  imprea- 
alon.  jknd  anding  bn  tfia  lait  pa'ga  with  a  printed, 
or  iiluetreted  Impreaalon, 

-   -'■■  V 


The  laat  recorded  frame  on  eech  mierofiehe 
>ahall  eontaiiiLtlia^aymbol  •«»  (meening  "eON>^ 
the  eymbpl  7^  (meening  "END"), 
whichever  ap^llaaii 


Mapa,  piatea,  ehart8>atc..  may  ba^lnied  at 
different  reduction  ratloa.  Thoaa  too  i^gf  to  be 
'entirely  Included  In  one  expoaura  are  filmed 
l>egjnning  In  ^e  upper  left  hend  comer,  left  to 
right  and  top  ^  bottom,  at  meny  frameaaa 
required.  The  foilowlng  diagrama  illuatrata  the 
method: 
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L'eHemplaira  f ilm4  f ut  reproduit  grice  A  la 
^AnAroaitA  de:  a 

LaH  Library  ^ 

X  .      University  of  rtstern  Ontario 

Lea  image*  auivantaa  ont  4t*  raprodultat  avac  la 
plua  grand  soin.  compta  tenu  da  la  condition  at 
da  la  nattetA  de  I'aMampleire  film*,  at  an 
conformit*  avec  jlea  oonditiona  du  contrat  de 
filmege. 

Lea  aKempiairea  origlnaux  dent  le  couverture  mn 
peiMer  eat  ImprimAa  »ont  fiimAa  an  eommen^ant 
par  le  premier  plot  et  en  terminant  aoit  par  Ja 
darhlAre  paga  qui  comporte  une  amprainta 
d'lffipraaaion  ou^'iiiuatration.  aoit  par  la  second 
plat,  aelon  le  caa.  Tous  lea  autras  axemplairat 
^gineuK  sent  fllmia  an  commen9ent  per  le 
jfPbmiAre  pege  qui  comporte  une  empreinte 
dimpreaaion  ou  d'illuatratlon  at  en  terminant  pir 
la  derhMre  pege  qui  comporte  une  telle 
empreinte. 

,  - " '  \       .  '*''-  ■■■         ■■■    .  * 

Un  d^  aymbolM  sufvanta  epparaltrii  sur  la 
damlAre  image  (le  cheque  microfiche,  talon  la 

la  symbola  — ^  signifle  "A  SUIVRE".  le 
ymboie  ▼  elgnlfi^  "FIN". 


\ca8 


Ldi  cartaa.  planches,  tabieeux." etc..  peu vent  Atre 
fllmte  k  dea  taux  da  rAduction  diffArants.     v 
Loijiqua  le  document  est  trop  grand  |K>ur  Atra    * 
raprjBduit  An  un  aeul  cllchA,  il  eat  f llmA  A  partir 
de  I'Angle  supArieur  gauche,  de  geuche  A  droite, 
et  de  haut  en  baa,  nn  prenent  le  nombre 
d'Imegea  nAcMaaira.  Las  dlegremmes^^ivents 
iliustrent  le  mAthode.         v 


1 

s 

^ 

-( 

\ 

-       -:-.-- 

1 

32X 

« 

• 

■  ( 

^    i 

:-~--y^..._  ^- 

™,l 

J) 


6 


/••■ 


/ 


i-. 


m 


/ 


•V 


\ 


^ 


V 


r 


.  ■     , 

k 

*' '' 

J» 

;  :\ 

■J 

,,.,■•                               .    -;v 

t 

^■^ 

■■' 

'  *. 

■——"-"■■■"■. — .1— ,..i.. — — 1—  1              =: 

COLLECT 


DE  DECISIONS 


a.. 


\ 


BAS-CANADA 


VOL.  XIX. 


Shttorial  Committee  t 

8TBACHAN  BKTHCNE.  Q.C..  JOUN  L.  MOBBIS.  JAMES  KIRBr.  D.C.L..  Ll^ 


■^■li 


THE  INDICES : 
BY  STRACHAN  BETHUMK,  Q.C. 


-.1' 


>      ) 


W^ELL^RINTING  AND  PUBLISHINO  COMPANT. 
*    '  1876. 


^^:, 


Z'T'W' 


^     ^      -^, . 


V 


-  m 


DEC  1  2  1961 


/ 


/: 


-A 


V 


■/' 


A 


TABLE  OF  CQNTBNTSi 


ITunM  a^OoBtribnton 

lodw  to  pMM 

Report  of  Omm 

Indaz  to  PrinoipAl  Hatters.. 


PMb. 
It. 

tI-tU 
1^ 


i 


'•$■■ 


. 

■     \. 

, 

Cv 

1 

♦ 

'  *k 

"      -.     .'                                 ^          ,           >^ 

-     1 

k: 

.    y} 

X 

-■■     "v 

,1- 

« 

i 

■     ^        ^ 

•   ■      ■ 

\- 

• 

> 

-T — 

1 

i 

•  1 

1 

-  ^• 

' 

•« 

■.y«.Mi^- 

■       ._.--A 

/ 


\ 


' 


A 


CONTRmtTOI^S  TO  VOL.  XIX. 


f- 


,«»■, 


*.     BTRACFIAX  BETHUNE,  Q.O.       / 
JOSEPH  DOUTRB,  Q.C. 
JOHN  L.  JIORRIS. 
^      '■     ,         '           „       R.  L.  D«  BELM!:FEU1LL,E            / 
'            ^   JAMES  KIRBY.                 ^  '.       / 

J.  «.  D*AMOI>R.l                         ./  '  "t 
I.  T.  WOTHERS^OOX.   ^  ,>    '             ^' 
R.  A.  RAMSAY.  ,.       ■     "                       \, -x' 
J.  0.  TURGEOiV^' 

J.  M.  OLASa.    ^^                                     "il 

■ 

■            / 

*      / 

■ 

1                   i 
*■           ft 

.  ^             " 

'■■                         '^""^    -.    ■        -   ' 

L>- 

■ft                               ^                     * 

,      , 

f-^    ;- 

■~~'  "r— '_  .■.,_..■.,■-■               '    .  ...,*. 

i^    '"■■           ■      -■        ■"      . 

/             ■. 

■  "^  ..        ,  ■   ■ 

'         '  1 

.            ■               ,'.:V.V^        "-^^--^^     ■ 

•    ■ .  -  / 

"  .     c 

1 

, ->-:,.....              / 

■■:.-■;., .'^-r-- 

I'      ■■•  ■.     .  -» 


! 


■:\ 


V. 


-■*'■ 


^ 


..ri: 


'v5i''  ^1 


*4    ,    / 


»*' 


:^  l.*'--^ 


\   V 


./ 


f-f  r 


-. 

" 

-V 

■ --. 

__J 

'] 

-, 

.;    ^^ 

'       /' 

.— 

.__„.-^--'  ■ 

--^—        - 

»«_ 

y- 

■     . 

' 

«■ 

.   ■   *' 

\        ■              ■      ' 

^ 

\ 

■  '.     ^ 

- 

.   'V 

■     1 

■ /       ■        7.        ■      ■  ■ 

'  , 

\ 

1 

,,v 

\ 

\ 

I 

/          ■                                               ■         . 
/ 

-    1 

,  >-  - 

/             '■ 

4 

- 

-   ^ 

1 

'    -■/•          -■■■■■■.■■ 

_,.  f 

V».            --_ 

■^\t  ^    ".^     ^  -,  1 

"         -*          / 

-   /      ■    ■■            ^      ■ 

1 

INDEX 

TO  CASES  HEfoiiTEB  IN  THE  NLVETEEXTH  VOLUME 
LOWER  CANADA^URIST. 


RaipdU.w nn 

i9i 


^^^^::r^  -p^«.-.-::::::::::::::::::::::  S 

Bourguoin  «t«l,  „.  The  Montw^Noli'w'n^"""" ""^ -' 

Brewster  etoL.ADDlu   mnAmT^^'^" 

Brown   A     ,!    ^PP'"-!  «>a  Chapmsn  «t  al..  Reaodta  • 

BniMll,  .,.,.> „.B„,^,'.'^'""-"-" 


10 

18t 

67 

301 

UO 

n««y       •  -  Buckley,  and  BuckUj.  Odd! ' "' 

ni."  ..,    <J''«5^B»nkorOoinm»roeTi.  Brown  et«l '«» 

OhMmer,  Applt,  .nd  Hunter.  Reepde.".".".".' »««.-333 

Church,  Att^  Gem,  „.  MiddlemC... : 1«0 

-  n  r.ll"'-' ^PP"*' "«' ^»'". Rwpdt '' " "■ ass 


ud  Jempletoo,  Reipdt.....  r 


Derouin  r».  Archambault  " ' ' " 

Do/le et  al.  rn.  Mclrer et  al'.Md  JielTeret ./''filinil "" ••••"— ^' 


UI 
139 

in 

85 

106 

94 

24 

_     ^     ^  •»» 

Applt.,  and  Turgeon,  Reepdi        "' '  "*'*"* '"" "•••' f«f«"'"'i 308 

,     WUIianji,  for  i/a«,a.  C*n,M..  "^ Ill 

"  Daniereau,  for  «•  ^ • 120 

'       ';;  Woajraad Cptt«;for  a^'^C^Z"'] " "• "" "«> 

LouiM  Goufoote,  for  «  '•}•"••• • ••...> .....;....:.  248 

Fillon  Ti.  Lalonde •••' ,•• 336 

Fnuer  (The)  IniUtute  ».  Moon"»i'i^l "*" ' ^""'" •••—•• " 

OMpi  (BlecUnml  Diriiion  oO,.... ■■■■■'■ "' ••"•• • • 133 

' • • 1 


J 


.^jm^ 


•  y 


.f.. 


•  ««».Mt««s 


INUtX   TO  CAaU  MPOBTID. 

"•«•'«/,  A pplt,«i«l  Horrti.  Rrtp4i.... 

lUrt  »•.  Fa«aud ,....,, ^ '       ^' ' 

H«r»»7,  AppU.,  •Dd  D|«|t4,  Rwpttt!!""."'.     " 

J«U««t«l.  Ti.  llo.V«ught<in.. i 

JoMpb,  AppU.,  Md  Phllllpittftt  RMpdti "  "■ 

Lwnounui  n  MolUur ;^. 

Ur««u  •t«l.  Ti.  Archambftult „!"""'.."". 

LtroM,  AppU.,  aod  BroylllMd,  Rttpii...'.,...'. 

L'Auoinptlua  (EUctor*!  Dlrlilon  oO 

Uduc,  Applt,  and  AJcCVthy,  Htipdt .,",..! 

LaftbTra  TI.  DrIoriDilcr... 

r/Iil«t  (Electoral  I)i»iilono0..rZ3^^^^  

L»Tiolett«,  AppU.,  liad  Lwlere,  IUipdt..../..Z.  "."".... ' * 

Lutk  tt  al  (In  ibe  matter  oH  Ina   »iH  ni<ijl'ii""i"'i' .' 

McB„n,  aJpU.,  and  Ziu  .ft.^CdU  '"-'  •"'  """'  °''  «-'"--^  • 

m""*?,"'!!'"^  "*"''•  ^^^'■'  •"OB«>'">,iuMi!.::.:.''.:: 

Mtjranlic  (Electoral  DiTlgio^  of)....  

Monk,  Applt,  and  Ouimet,  Atty.  dMl."'"Fte,"pdt;.;;-; V 

Montreal  Centre  (Kleotorftl  fMWatoo  oH !. 

Montreal  Weit  (Electoral  DItWod  oO  " 

Moreao,  AppU.,  and  (Jollln,  Reipdt ' 

Philllpt,  Applt,  and  Sutherland,  Reipdt  ' 

Robert  «<  M.,  Applti.,  and  iiacDonaid,  Raipdi.".'." 

St.  Uanrice  (Electoral  Dlriilon  oO '" 

Smitb,  Applt.'and  DonQTan,  Reipdt........... ■ 

Soulard,  Applt,  and  Letonrneao,  Reipdt 

OoioaBankofL.  0.  n.  MaeDonald,^t  al  ' 

Warker«f  vir  ▼•.  tibcppard 

W^biter,  Applt,  and  LamonUgni'iuiJJiV 

Whrte,  Applt,  and  The  Home  Ini.  Co.,fieipdt 

WUwn,  Applt,  and.TbeCitiMni  Ini.  Co.,RMpii 

Woodruff,  Applt,  and  Mo»ele/,  Reipdt  '" 


vif 

.  101 
.  IM 
.  SM 

.  isa 

.  IM 
.  119 
.    M 

.    • 

lOT 

101. 

1« 

113 

104 
.......  276 

:  aw 

I 

7ij 

.1»3,  104 

.113,  111 

a« 

.194,  13« 
,.,....  381 
•  180,  201 

90 

1  ^ 

►•••v»  830 

40 

275 

108 

......  106 

loe 

175 
16»  • 


..C, 


I 

.  'i 


\' 


r:,r,:- 


#-..u 


'    • 

- 

•    «i 

,■ 

• 

« 

■ 

'■*  * 

■ ' 

* 

,•  ■ 

-■         ■; 

0 

X 

t 

<^ 

V 

- 

* 

4 

' 

\ 

<» 

> 

'• 

, 

r 

"^ 

*■■ 

. ■.'  V 

-•!,  :'■ 

• 

^^ 

^^ 

^ 

\ 


/. 


I 


f'i* 


x^^ 


\ 


— «a^ 


^ 


%\ 


'X. 


J 


^ 


.    9. 

— 

m* 

r 

i 

-} 

■ 

-      ^ 

.  :  ^^ 

-    '"-sT     ■ 

m 

;  Ni  '    •     •.-■• 

•  -' 

> 

^^M 

. 

•  1  — .,— ^ 

^ 


k«.,    ' 


f 

I. 


KLECTION  CCUfRT,  lflt4. 
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KLBOTION  r^OHRT,  I8T4V 

QUiBlO,  lih  JULY,  ItU. 


;         twrii^  MiRiDtTII,  Cm  J.,  GaMOLT,  J.,TiMH»,  J. 
F.HCrOlikL'^tilVISIONM  OF  IIIOANTIO, 


rt^   MAITRIO^  AMD  OAUPf. 


llNkli  ;*-T»i»l  •!.«  .Mill*  „f  »  .'•ndl.tal.  tf.lltl<,i,|„«  1.  not'  |(,bl«^o  b*  4*r.*Md  h»  Droot  irf  «.!»..<  — 

b*  lrl«d  by  mlltnlnarjr  oblscllon'*,  •  "^  i>r»Bw.«»  psmmt 

C-.  ,..<■•' 

of  gjyiorol  im|)«»rl«li|k}.       %.      ■'      ■  .. 

Tlit.fiM»-C«.i#^.^^^^^^  p«titio9er  to  petition  b«  put  In  i..u«  bj  pr«-   ' 

liHiintry   olijwtioti^f      >,.,5^  '  "^ 

The  Mcondj-ir;  <«n.rr4.iin)»Ku'ilty  ofoorn.pt  prtctice.  ^urioK  tI«o  olaotioa 
i.-  Inn  riKht  to  petition  ut^mh  thy  HittiuR  iiiMukor  thorel.y  dofdiitod  T  * 

Ujr  ourSutHte  the  ri(,'f.t  ol<  prtJ^^ntitiK  «n  oloction  petition  i«  oo,iflnod  strietly 
to  cert..u.  0  ai«CH  ot^rnon,.     1;  thoroforo  follow,  tlut  if,  j,,  the   ooun.0  of  the 
trinl  of  „n  olcotion  pition,  it  were  ..t.blishtvl  that  the  kiiting  member  hnd  been 
gu.ltjrofevcry  .IcoriptiotKof  c»r;upk  ^ri^ioe,  yet,  if  it  .lm>'.pp<,.r«d  ih.t  tfie 
petitioner  had  .not.  right  to  peWtion,  the  petition  would  h«»o  to  bo  di«,„iMod  • 
and  thu»  the  ..ttin;^ber  would  bo  allowed  to  rutain  the  .e.t  notwithnUndinK 
h.«  oort-m^nnd  pro^  ^uilt.  ,  lb  order,  thcrofiire.  to  .roid  ineffeetH  proceed 
rngs,    whi<lh  It  L  plau,  might  end  in  wandalouii    miMC«rringo»  of  justice,  it  hu 
been  the  Senernl  praoUoo  in  KuKkod  to  o6n«<!flr  objeotiuoe  to  tho  riaht  of  the 
petttioner  to  bo  heard  a.  obj«etion«  of  .  prelitnlnarj,  nature,  and   to  deeide  tho 
•ame  b,efo„H,ntoriu«  into  ovidooco  u,  to  the'morita  of  tho  pcti.io'n.     A^  to  thi» 
point  aw tliehimliKh  authorities/are  agreed.*"  '  •" 

I  ha^  aBcertained  ffow  my  brother  Ciisaalt,  and  other  geotlemcn  wllo'haye' 
been  engn^ed  ih  tho  trial  of  ohK^tion  p-titiona.  that,  aeeording  to  the  practice  of 
our  p.Vl.ttu.«n,t«,  objcotiona  ta  the  petitioner  have  always  been   treated' m  pre-" 
.ii.lnnryobjeet.on..     It  «oem.  to  me,  therefore,  beyond  doubt  that  the  Lerial..  " 
Uue,  •nolud.n^  a.  .t  doea  witbiu  ita  number  ^eral  of  the  ^.oat  eminent  mem. 
bcr,  of  the  Barhav.ng  groat  experience  in  the.trial  of  election  petitiona,  must 
have  nterrdcd  that  object.ona  to  the  petitioner  iihould  be   d«,med  nre/.^.'narv 
o4;.c^.o«.-„ga.„st  any  further  proceedings  on  the  "  petition  "  within  the  mean 
bg  of  HOC  .on    4  of  the  Contn,verted- Electiobe  Act  of  1873.  ind  I  can  di«o"r 
«,re..on  for  gm,g  to  theee  word,  any  other,  or  mo«r  reatricted  mTning 

Jf"th  rr'  ^"  ""  ^'  *'"  '"*'  J"^«*  ""^  ^'^''  objection,  to  the  righ    ^ 
of  h«  P«tU.«3er,  a.  preliminary  objection.  ;  ,nd  before  enter  ng  upon  the  meX 
Bu   the  law  ha.  determined,  in  exprcM  word.,,  at  what  .tage  of  th^p^Xn^ 
prehm.nary  objection,  murt  ^  made,  and  adjudicate!  n^n.    What  wThat  to  ^ 

.2Tr'  ""'  '\r'^  '■  ^"  ''•  '•*'"  of  the^titEner,  m  .t,cb  b*  put  in 

iMue  by  preliminary  objection.  ?    -  '^    «  *^      %^- 
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And,  in  acoordatfoo  with  the  judgment  of  this  Court,  in  the  L'Islet  case   I 
hold. that  the  right  of  the  petiUoner  to.p«tition  ma;  bo  put  in  issue  by  prelimi- 
'nary  objootions.  '  ^  *^ 

'       The  judgment  of  the  Election  Court  atMdntrcal,  in  the  L'-Assomption  case, 
•   has  been  reftrred  to  asdeciding  the  same  question  in  the  negative. 

In  that  cam  the  petitioner  who  claimed  the  seat  alleged  that  he  was  a  duly 
<iualified  yoteiv  and  a  candidate ;  he  was  met  by  preliminary  objections,  denying 
that  he  was  a  duly  qjiajified  voter,  and  charging  him  with  corrupt  practices  as  a 
candidate;  and  upon  ao^urrer,the  preliminary  objections  were  overruled." 

The  question  mainly  discussed  in  that  case  seems  to  have  been  whether  the 
alleged  corrupt  practices  on  the  part  of  the  petitioner  dould  be  gone  into  at  that 
-stage  of  the  proceeding;  and  the  Court  lield  that  they  could  not;  saying  in 
ofilKJt  that  a  recriminatory  case  could  not  be  raised  by.  preliminary  objections 
Th«<  general  question,  as  to  whether  the  right  of  the  petitioner  to  petition  oan  be 
Ktised  by  preliminary  objections'  does  not,  as  the  case  is  reported,  seem  to  have 
^ngaged  the  attention  of  the'Court. 

I   now  pass  to  the  second  question.     Is  the  right  of  a  iandidate  to  Mfoh 
hable  to  bo  defeated  by  corrupt  practices  on  his  part  during  the  election  'f      Qui-  ' 
Statute  declares  that  an  election  petition  may  be  jjresented  by  a ""  person  alleging 
hims<{lf  to  haVe  been  a  candidate  at  such  election,"  audit  also  declares  that'  tte 
term  "  candidate  "  shall  mean  "any  person  elected  to  serve  as  a  member,  and 
-any  person  who  has  been  nominated  as,  or  declared  himself,  a  candidate  at  an 
olection."     Wc  are  Ull,  I  believe,  agreed  in  wiying  that  if  a  petitioner  rest   his 
title  to  petition  on  the  ground  of  his  having  been  a  candidate,  the  question  as  to 
•whether  he  really  was  a  candidate   may  be  raised  by  preliminary  objections. 
My^  brother  Casault,  I  understand,  is  .of  opinion  that  if,  as  a  matter  of  fact,  a 
person   were  nominated,  or  declared  himself  a  candidatt,  at  an   election,  (oven 
although  legal^Hisqualified,)  he  would  thereby  acquire  a  right  to  petition;      I  ' 
am  hot  prepared  to  go  so  far.     In  my  opinion  the  words  "  a  person  who  has  been 
nominated  or  declared  himself  a  candidate  at  an  election  "  mean  a  person  who 
wasJawfuUy  nominated  or  who  "lawfully  declared  himself  a  candidate  at  an 
election,"     In  thus  reading  the  law  J  do  not  think  I  make  any  additions  to  the 
words  of  the  Statute,  for  where  the  Legislature  declares  that  a  right  shall  result 
from  the  doing  of  an  act  it  would  be  surplusage  to.  add  that  such  act  must  be  done 
lawfully,  and  it  cannot  be  supposed  that  the  Legislatura  intended  that  an  impor- 
tant right  Should  be  acquired  merely  by  the  doing  of  an  unlawful  act.     I  there-' 
fore  hold  that  if  a  person  at  the  tim^  he  alleges  he  was  nominated  was  subject 
to  any  legal  disqualification,  he  could  not  be  nominated— that  is  lawfully  nomi- 
nated ;  that  he  could  not  acquire  a  right  to  petition,  or  any  other  right  in  con- 
sequence, merely,  of  an   iUegal   nomination;  and  that    any  disqualification 
afi'ecting  him  as  a  candidate,  when  he  presented  himself,  or  was  proposed,  and 
whether  resulting  from  the  common  law,   a  statute,  a  conviction,  or  any  other 
cause,  might  bo  urged  by  way  of  preliminary  objection. 

For  instance  our  law  says— "If  any   candidate  who  shall  not  have  been 
returned  is  found  guilty  befbre  the  propw  tribunal  of  using,  during  any  such 
«leoti*HirUi«auH^>f'wrruption,^ie^fth4ll  be  inoapablrof  betng  a  cffntfrdateTofboing"™ 
elected  or  returned  during  the  parliament  for  which  such  election  was  held." 
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A  oOBviotjon  such  aa  oontenipl.ted  in  the  foregoing  provision  of  law,  in  my  Me«.ntio.8t 


..w„,.„.  „„„„„„  «.  «jjuM,n.p,»««  in  tne  foregoing  provision  of  law,  in  mi 
opinion,  conld  be  u,^d  fj  way  of  preliminary'  objection.  But  it  seems  that, 
according  to  the  old  authoriUes,  and  under  pur  Statute,  the  disqualification 
resulting  from  bribery  is  not  caused  merely  by  the  oflfence,  but  by  the  conviction 
for  the  offenoe-in  the  same  way  as  a  person  is  attainted,  and  loses  hU  civil  rights 
not  merely  for  his  crime,  but  in  consequence  of  his  having  received  the  sentence 
01  the  law  for  that  crime. 

This  at  least  isplain  that  a  rule  that  would  cause  mere  bribery,  or  any  such 
act  without  a  conviction,  to  operate  as  an  absolute  disqualification,  could  not  fail 
to  cause  very  great  injustice.  There  is  no  hardship  i„  requiring  electors  to 
determine  whether  th.  .r  eandidate  is  an  infant  or  an  alien,  or  Is  lal^uring  under 
a  disqualifying  conv.c.ion.  But  electors  might  well  be  perplexed  if  requitTd 
,  under  penalty  of  los.n,  Hieir  votes,  to  determine  whether>rtain  acts  did  or  did 
not  disquahfy  the  candidate  of  their  choice.  »     uoroia 

thaM3v"^*'''^  Tk"  '  T^  "'^"  '"  *'"'  °'"''**'"  '"'««'  ^"  ''>i<"»  ^  appears 
that  the  poutioner  had  been/o«„rf<;,,„7.^  of  hnheryut  a  former  election  during 

^eZ^^  "":r^f '  '""' '^''*  ''"  '''''  ground  ineligible  to  fill  Ih^^ 
"HewaA^ot  permitted  to  proceed."*  «  «»i, 

..7^""^t!^"'^T'^^  ""'*  <^^^^')  the  objection  that  the  petitioner  coulcT 
TJZl^Tf"'  "'"^'"^'"'^^  was  prepared  te  prove  b':ibei,  .^ 

♦.  ^"*  W°'^f  "^^^^ '«'!"i°g  to  this  case  says  :-But  this  it  will  be  observed  refers    ' 
to  bnbery  at  the  election  an4  not  a/ormer  one  X  ' 

J^C'  "  T*^' r*"  who^ha#een  guilty  of  corrupt  practices  at  the  election  does  - 
notthereby  lose  las^pi^ty  to  petition,  is  assumed  in  the  observations  of  Baron 
Martin  ii^  thfe  Snutjj  West  Riding  case  (4869.) 

In  thatcase  tlie  sitting  members  were-feharged  with  bribery,  and  the  petitioner      ■ 
who  claimed  the  SQat  wiis  met  by  a  recriminatory  charge.  ^        '^l^^ 

The  charge  of  bribery  against  the  sitting  members  having  been  abandoned  the 
recriminatory  case  was  then  entered  upon,  and  with  the  consent  of  t^^/ourt'  Z      ) 
Ftition  was  subsequenUy  withdrawn.  'T^  ^  -,,' 

Baron  Martin  in  his  judgment  as  to  the  withdrawal  of  the  petition  said  "  San- 
r?  T'  fr  I'""  ^*^  '1"^^*'''"  ""'''"^  -  *•>«  recriminat^y  lerha'd  been 

been  that  the  petltlo^er  would,  in  any  event,  have  been  prevented  from  sit- 
ting  for  the  Southern  Division. 

"  But  whatever  decision  I  had  come  to  as  to  the  question  rthat  of  thfi  ^««.„«f     ^ 
p^ctice.  of  the  petitioner)  we  must  then  have  enter  /u;^„1^^^^^^^^ 

hLt'vlfetT"*""  '''^-  r"**  °^"  ^«^-« « p-'«-  smZ^Z 

tnat  very  able  and  experienced  judge.  Baron  Martin  fhof  iUi,-,    u  *i.  ^      ' 

*  Wolferston,  p.  8.  •  '  / 

Jw"ff  ^"'  ^°^-  P-^*'^'  r^f^^a  Vin  Wolferston,!).  8.  ,. 
? Wolferaton.  pp.  8  and  9,  nofa?  1 2     ^ ^ ^ 
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'•O^Malley  and liflrdcastle,  Reports,  ^ l, p.  215, 
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tec*«mi  his  qunlificDtion  as  petitioner,  so  as  to  prevent  anv^^r  n««„  r         TT 
^••P*-  petition  ;    and  on  the  contrary  we  .oe  that   not!.!..    7^   P-^^o^^'ng"  on  h.,, 

of  legal  votes,  "'*"*'"'?' "'®  ^'""'g  ""ember  had  a  majority 

•'  effeetual  Zr  n  ..  ^'  "\  '"•™^"'  '^'^  *^«  H""'«  o*"  Commons  could 

/         uXoto^riirr?  '^"V°"'"  ''^"'^"'i-^he  English  Statute  as 

"m^^Lrtori^lt;    It^''""'''"'^^*''''^^  to  bp  considered 

n  re.creDce  to  the  time  at  which  he  was  nominated  or  presente«r  himself  t 

^     alWe^t;lS^r""'r°"^^"'^'  "'^*  ^  peLn^ght"I!tlb^./ 
'  M::?,:i:rSL;^,ir'aS^Tr^'%?""^''''  ad..rsa.,ifhc- 

for  penalties  and^he^ike    iri  1    '  '"m"      ""^  "^'  ""^  informations 

^drdat«  rw.H-H-    •  ;  ^^^""^  ■'^°"'*'  "''^  •>«  listened  t«,  and  as  a 


^! 
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•tions  mu?t,  under  sec.  14,  be  decided  in  a  summary  manner  ;  and'it  cannot  be 
flupposed  that  the  Legislature  intended  that  charga/involving  not  only  the  char- 
octer  of  the  petitioner  but  his  eligibility  as  a  ^ndidate'at  a  future  electiwi 
should  be  so  decided,  that  is  in  a  summary  manner.  / 

For  these  reasons  it  seems  to  vno  that  oorrup^  practices  on  the  part  of  a /oandi- 
date  during  the  election  are  not  of  th^selv^  and  without  a  legal  conviction, 
•Buffioient  to  deprive  him.  if  he  was  lawfully/dominated,  of  the  right  to  fecHtion.' 
And  I  therefore  a.a:reo  with  the  other  members  of  the  Court'  in  holding  t<^  such 
practicesoani)iot  be  un;r.l  by  way  of  preliminary  objection.  7 

I  hod  arrived  at  tlie  foregoin<?  conclusion  before  seeing  the  inteytesting  and 
Tory  able  judgment  rendered  by  Mr.  Justice  Lawson,  in  1872,  in  the  0alway  case, 
which,  I  may  romfark,  is  not  to  be  found  in  the  regular  Election  Reports.  In 
that  case  the  Cjourt  of  Common  Pleas  in  Dublin  held,  in  effect— t^t  if  a  candi- 
date was  guilty  of  corrupt  practices  before  an  election,  his  sUto^  as  a  candidate' 
was  destroyed,  and  he  was  thereby  incapacitated ;  and  that,  if  duZnotioe  wai  given 
to  the  electors  before  polling,, the  votes  given  for  him  were  all/thrown  away— so 
as  to  entitle  the  other  oandi(iate  to  the  aeat.  /         < 

That  case  has  ciused  m/to  hesitate  as  to  the  judgmbnt/io  be  rendered  upon 
the  present  occasion.       /  /     ,  '  (  .  j  < 

I  find,  however,  tha|f  this  ruling  in  the  Galway  case  is  questioned  in  the  edi. 
tion  of  the  Law  of  i^eotions,  published  during  the  yresent  year  by  Leio-h  and 
Lemarchant.  Tlios^writjprs,  at  page  100,  after  stat^hg  the  objections  to°  which 
they  consider  th!  decision  w  the  .(Jalway  case  obnoxious,  say,  «  The  view  of  the 
liiw  by  the  Irish/judges  is^Utinctly  opposed  to  Baron  Martin's  in  the  Norwich 
case,"  from  whose  judgment  kn  extract  is  then  given. 

The  correctness  of  the  judgment  in- the  Galway  case  was  ilso  questioned  by 
Sir  John  Karslake  in  the  LainCoston  case,  in  which  he  is  rejiorted  to  have  said 
(witljout  beinjg  contradicted):  "Mr.  Justice  Lawson'sjudgit  at  Galway  was 
founded  on  a  misunderstanding  of  a  dictum  of  ^Baron  Martm  at  Beverly  who 
disclaimed  at  Norwich  tyinterpretafion put  upon  it."*  / 

The  observations  thu/made  respecting  the  Galway  case  are  borne  out  by  the 
judgment  of  the  Comidon  Pleas  in  IJbgland  in  the  same  Launceston  case  render 
ed  on  the  22nd^ofiyt  month,  (June^  1874.) 

In  that  case  Chief  Justice  Colerfjage  (the  other  judges  concurring)  expressly 
declared  that "  nether  by  Statute,  ^r  ,apart  from  U,  is  a  candidate  disqualified 
^om  the  moipent  piis  oommitdngj)ribery,  so  as  to  prevent  his  being  a  candi-  - 
date  at  the  then  ejection,  and  to  cause  votes  for  bim  to  be  thrown  away  AUd 
he  added 'that  he'did  not  think  «iy  of  the  decisions  of  the  election  committees 
if  accurately  considered,  were  inconsistent  with  that 'conclusion."  With  respect 
to  the  Galway  case,  the  observations  of  the  learned  Chief  justice  as  reporte/ate 
as  follows:      <»  '  it  • 

''There  was  one  decision  which  he  admitted  to  be  in  point,  but  which  he 
could  not  follow.  This  case  was  the  Galway  case,  decided  by  the  Court  of  Com- 
mon  Pleas  in  Ireland  in  1872.  where  it  was  held  c^r^nin  ..^^.  r-irtirrn  bj 

•  The  «Mfta,''Jnne«th,  1874. 
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Captain  Nolan  destroyed  hia  status  as  a  candidate,  and  that  his'disqualification 
xuted  prevous  to  the  day  of  nomination.     The  judgment  of  Mr.  J. Joe  JIC 
^     (th  learned  Ch.of  Justice  observed,)  was  in  some  measure  founded  on  a  JZn 

rrro^l^r:::;^:^  ^-- ''-'-  ^^,-  ^—  repor  j;.:r:e 

*ftcr  having  given  to  the  subject  tho  best  consideration  in  my  power,  and  before 
havimg  seen  eUher,  of  them,  I  had  como  to  the  conclusion    that  the'sUtus  of  ! 
eand^ate  petitioning  is  not  liable  to  be  defeated  by  proof  of  corrupt  p^eSeson  . 
h.8  ^t  during  the  election,  and  now,  having  readbothe.se,  with  much  atrtioj 
I  se^-no  reason  to  change  the  opinion  I  so  formed-and  I  adhere  to  it  T^Z 

wll,?glyas.tenabIesmeto  conourwithmycolle.gucs,Wpresent,i„  '^^^^^^ 
m  accordance  with  the  judgment  of  the  Montreal  jiidges  in  the  iCmS 
oa^^that  corrupt  practices  on  the  part  of  a  canLate  petitionin^^t 
m^de  the  subject  of  preliminary  objections,  P««Honing  oanno|  be 

JT.  T'^ll^nu  *^*  J"^Sment  wo  are  now  giving  is  opposed  to  that  hindered 
bj^  Ae  learnedChancellor  of  Ontario  in  the  South  Renfrew  ease  and  I  '- 
^OebTegrot  that  here,  asin  the  mother  country,  there  are  differree  of  opin  oT 
as  to  this  important  matter.  Imay  observe,  however,  that  the  judgmlT  he 
'  the  ii?„  ?'  T.'" P'""""""^  "'""'  *'"«  ^«"«  t''*  EngliA  Tdgment  on 
c^  Ui^lway  case,  which  the  Court  of  Common  Ple«.  in  En^nd  haveS 

(S.  S.)  ProJi'ninaiy  objections  rejected. 
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Pinnoinu, 


SuHeau, 


be  deeUred  elected.     He  .ee^  fi„t,  ^.CeO^L^t^^^ 
formalitiesand  Ulegahties  in  the  votersMis^s  uwd.t  four  voting  ^eeeTlTd  "' 
to  have  Hnrteau's  return  set  aside.  udOb  allcMtinn-  «f  6  P  ««,  secondly, 

respondentia,  unduly  returned  and  th^  petitioner  claims  the  Z 
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'  J  ^^^ J1  *'"*°'  'declaring  thesoourity  and  reoogni.aaoe  aufficlent,  the  respon- 
dent fyledd  paper  entitled,  "preliminary  objections,"    by  ♦hich  ho  charges 
against  the  petitioner  that  he  was  not  dilly  qualified  as  an  ol*tor  to  vote  •  that 
ho  had^not  right  to  bo  declared  duly  elected ;  that  he  never  was  candidate  legal 
and  duly  qualiflod ;  that  he  has  no  interest  legal  entitling  him  to  petition,  and 
has  none  tft  proceed  further ;  that  he   (petitioner)  before  and  at  th«  election 
''."J"»!*J  «f«>"«Pt  practices,  nullifying  thereby  his  capacity  to  stand  as  a 
candidate  at  the  election;  conclusions:  that  defendant  be  admitted  to  prove 
his»llegation.;  th«t  petitioner  be  declared  guilty;  that  it  be  adjudged  that  he 
had  nx,t  quality  to  present  his  petition ;  that  he  be  declared  without  intoresLtS 
proceed  farther,  and  that  the  petition  be  dismissed. 
To  these  preliminary  objections  the  petitioner  has  demurred.  Is  this  demurrer 
»  to  be  maintained,  or  not;  do  the  matters  contaii^d  in  the  p^eliminaiy  objections 
form  matter  for  preliminary  objectbns  in  this  case;  or  is  the  respondent 
appointed  to  urge  these  matters  at,the  time  and  place  of  the  trial  of  the  peti- 
tion?   He  contends  that  the  question  of  whether  or  not  he  can  keep  his  Veat 

-canalJ'rr  .*".*''•"*'?'  '"*'  whether  petitionpr  claiming  the  seat  is 
capable  of  getting  it;  he  may  be  shown  to>  incapable  owing  to  having  commit, 
^corrupt  practices  If  so  the  respondent  is  to  have  quiet,  and  shall  not  be 
tri^.  That  IS  wh^thte  been  contended  for  him  in  substance. 
^  lo!o T  '-^  »>«g«;;«»™ed  by  our  own  law,  "  The  ControverM  Elections  Act 
I:  w'"  "  borrowed  almost  entirely  from  the  Englisli  Act  of  1868- 

.  some  of  It  is  fh,m  the  Quebec  Act  of  1872,  and  was  not  in  any  Statutes  before' 

that  w^are  aware  of     Th.  English  Act  and  the  Quebec  one  have  more  ampli 

Ue  and  preamble     The  English  Act  makes  the  petitioner  at  issue  on  the  suffit 

c^ncy  of  the  security  being  established.    It  does  not  contain  the  enactments  of 

the  end  of  oar  section  13,  and  of  lour  section  14,  which  are  taken  from  the 

3.!!^      i^      ^"u'''"'*""""P'°^'*-     Under  these,  within  five  days    ^ 
after  the  8uflioi,noy  of  the  security  is  established,  ,  respondent  may  produce  any 

r^nTr  "^r"'"  ""  ^~""'*  "^  iqauffieiency  which  he  may  have-to  urge 
against  the  petitioner  or  against  any  further  prooeedings  thereon.    What  con- 
stitute prelmmaiy  objections,  within  the  intent  and  meaning  of  this  section  14 
cannot  be  settied  by  English  decisions.    This  section  14  isL  hem  but  not  In 

o^n  Act    Tf  o    il'f  •'?'  ^"°  -''"•^  *«  ^-"  '^^  -'^*-i««0''  ofoi 
^forS«?  ^«°:^"f '  "*  ^"'^'"S  '*«'^«''  by  the  code  of  Procedure. 
I  i  1st.  Anybody  who  had  dtiequality  to  vote  at  the  election.     2nd   Anvbodv 

^r^Jl    l^?  *.  •"""^'*''''     ^'^^  P^"*^*"**'  ''  *»>«  fi"»  -nd  third  of 
these  olu«es  need  not  claim  the  seat  for  himself  or  anybody.     Query  ?  whether 

irer"^''*^^""?/""'"'"'-'*^^-*-     ItLmsthatanTpe^bn        ^ 

rfLr.^t!!'?.^!,"^^°!'P^'?'"°°^'"ed-     Ifitturnoutthat^a^titio^Ir 
01  the  nmt  dunftm^imtiffn  i.— i  — ^  j ^ . t~MMuuCT 
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out  tbit  petitioner  Of  the  third  d;;;.^!^ 

^  candidate,  though  it  be  true  that  he  was  a  candidate,  must  L  fail  ?  ' 
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We  do  not  consider  our  Act  of  1873  .inclear.    In  fl«t  .dministering  under 
a«y  new  law,  we  ought  to  consider  Us  cauMB  and  objects.     The  object  of  thur. 
Jaw  ^as  and  IS  to  provide  better  and  more  effectual  modi  of  trial  of  election 
petmons,  and  by  doing  this,  to  prevent  dishonest  elecTn'  worked  ly  crt   or 
irr"'     "^"^'^TT^  "•'•?•"•"<»«'  J-«<«  '••d  boon  fonnd  wanting.    The 

t^lTTIT""  *"  ^'  "'"""''''*•  ^'^°  ""P"'"'  «»'J«<^  0^*  l«w  ought  not  to 
bo  defeated  by  finy  strained  interpretation.  Says  Lieber-  "that  intorZt^ 
Uon  which  leads  to  the  more  complete  effect  which  the  Le^islatlr;  h  dtC 

didi  .^  ^  ""•  w'"  "P*'''  '  P«"^°°  ''^  »  P--  '^o  says  wt  a  el 
didate  and  had  a  right  to  be  declared  elected,  and  who  asks  to  be  decked  to 
have  been  duly  elected,  sectiob  64  provides  for  the  sitting  memW,  tl«rhe  may 
go  into  a  recnminatorycase  against  the  petitioner.  The«  is  noomilion  our, 
hea4,;  there  are  provided  an  order  and  form,  and  time ;  and  the  Cislatu" 
has  not  enacted  inconsistency;  there. is  none  between  sections  64  and  U^^    ach 

effect  to  all  of  It,  aabcst  we  can.     Take  up  section  64-it  reads:  "On  tho 

ml  of  a  petition  eomplaining  of  an  undue  return  and  claiming  the  seat  for 

"  ZZ  ''""'  '.    '"T'"*  "'"^  ^'^°  ^^'•^''"-^'^  '^  »»>•'  *he  miction  of  such 

inT     ZrJ:r  •"  r  """"  "  '''''  '"'  P'«^^^^  "^  petition^^ompLTu 
ingof  such  election."     In  connection  with  it  the  Judges  have  made  Rule  8.  s 

S!htVe  ^ai''  ;?"'  V'-'  *'"'  '  ""''  -"-"^  ^''^'  "^°  recriminator;!! 
niight  be  raised  bjj  «  preliminary  objections  "  under  section   14.     That  would 

be  inconsistency.     Suppose  a  respondent  to  have  a  trial  before  one  Judge^^ 

such  preliminary  objec.ions.  and  to  fail,  have  wo  certainty  that  he  wouldT 

Iti    pT'  *^  ^''"^T-     J"'^='""'--™  thewarmth'ofthe  c  nlst^^f^r 
^ts  in  Parliament,  we  would  be  surprised  if  he  did  not,  later,  claim  before   ho 

^i^t  the  petitioner  at  the  trial  of  the  petition. '  The  section  reads  plainly. 
He  might  argue  that  there  was  nrf"  chosefug^  fatal  to  him;  U  might  iayW 

fct  fonh"  il  Pr'°"'r.«*«''"^  «»>"«-  of  corrupt  p^cti^es  other  LX 
been  set  forth  in    he  preliminary  ob  ections.      There.pou  would  be  debates 
We  had  better  hold  that  the  law  did  not  mean  to  expl  petitionee  to  s^h 
^enmont,  or  to  such,  uncertainties.     The  main  question CHn   elln 
^ti^on  such  as  that  b./bre  us  we  hold  to  be  this:  is  the  Sing  tZZ 

r  er-r^hT  r:'\.^  "^"^^  ^'^^  ^^  *•»«  '-^ « »<>  testL Tit; 

members  right.     We  ought  to  give  as  complete  effect  to  this  law  as  oossibir 

ioasing  tne  Ja^s.     To  do  this  we  hold  that  the  question  whether  the  sittin.. 
member  cj^retain  the  seat  is  not,  in  a  cselike  Jhe  one  befri  to  bl  If 

tt.     The  statute  does  not  mean  that  no  person  euilt«  of  oorrnnr  ^r.-^  ^^ 

Ztio^       ""t?"?'  ^"  "*"'"''^'*  ^''*  ««*^-     If  «  petitioner,  .uS  co3 
practice^  prove  hifechaiiges  against  a  sitting  member  the  seit  mTst  hTfTT 
fi^m  the  latter;  but  if  he  a,i.,e  ilVgnl  pr?cti,„°t  'ul!:;rtL:^th^t;^ 
upon  the  proceedings  of  section  54  au^  rule  8,  and  proper^fs,  mUT^S 
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dwell  upon  the  nghu  of  ,h,  voter,  at  Urge.  „„d  upon  tlu,  p.opric.y  of  „o  «ur 
pruing  them,  b^t  ought  to  be  oop<ludlng.     Where««  one  trial  L.d  L  order  and 

■me  or  .t  .re  prodded  bythe  S^tute;  at  which  trial  the  respondent  will  bo'  free 

0  go  into  .11  such  matter.  .,  alleged  in  his  preliminary  objeetion,,.  „„d  at  which 
c  opth.ng  can  bo  du.po«,d  of  by  one  report  or  judg.eni  we  think  .we  w^ll  do 
boa  by  overruhng  the  prehminary  objectiori,,  and  referring  all  concornod  to  the 

rial  of  the  petition  and  to  their  remedies  the  respondent  more  particularly  to 
the  one  prorided  for  him  by  section  64.   ^  P-^ncuiany  to 

'.Tr.'^l/f ''"'T**^""'  ^'*'"**  by  overruling  the  preliminary  objections. 
.  It  would  be  most  unreasonable  to  shut  the  door  »pon  mo  to  prove,  &o  &o  " 
.a.d  one  of  respondent-,  counsel ;  to  which  the  reply  is.  «  Th*  door  is  not  'ni»^." 

rltZ  '^■!*  •*'  *J'  '*''""''"-»«'-J'  case  ought  to  be  gone  into  preliminarily, 
for  the  p«t.t.oner  i.  „king  what  he  can  never  obtain.  It  may  be  that  he  Jj 
never  obt«n  the  seat,  but  is  it  clear  that  he  o.n  never  obtain'  something  el"? 

fXt  -T*  "l^""*'  5'  '""'^  ^^  ^'^•"8  '^"^  T***  P«''*'^"«r  asks  that, 
oj.ngto    nformalitie.  and  irregularities,  it  be  declared  that  there  has  been  „J 

Ltrnt:::;l^f':''^  '•'  ^  '•"•-"^  """>  •>•  -^-'-  *»^  *«" 

«turn  be  set  aside  if  he  prove  against  Hurteau  that  he  was  in  a  minority  or  was 
Ku.Uy  of  corrupt  pracUces.     That  a  petitioner  may  possibly  not  get  thi'  11 

beTJ^r  '^''''''V  ^''  ""*'°"  «''«''«  '  P«''*^»-  whose  election  "uld 

h  s  peution.     The  trial  Judg^  may  go  into  any  recriminatory  case,  but  can  he,    ' 
«t  the  end  of  i ,  stop,  and  say  that  the  case  raiiied  by  the  orig  nal  petition  . 
.g..nst  the  sitting  member  shall  not  be  gone  into?     Certainly  nJt,  where  tZ 
pa.. on  ..such  an  one  a.  referred  to  in  the  first  words  of  Ltion  20      The 

utn  r     ;r  "  'r'  •'  ""-  '"'•  *""  ^^^^  *"«•'  ^^'^  -••  «>«  necessitate 
r  JJ  .w  ?**  ""^  recriminatory  case  raised  by  the  respondent.      We 

may  be.     If  forty  or  fifty  judges,  scattered  over  the  Dominion,   are  appointed 

,3udic,ary  of  Ont«,o,  yet  must  administer  law  and  justice  in  our  own  pZ 
vinoe  .swe«nd4tand  them.  !„  this  connection  i  may  be  said  tr  thftTf 
some  of  the  earned  judges  in  Ontario  have  pronounced  agdn^^^  whaTwe  „ow 

?.rHamentlT    r  J^^^T*/"  ^''  ""^  ^^''*""''-    ««  '«  ««  informed. 

'Colt  n  ^  '*'"•  *^'"  ""•  26  of  the  "English  Act  orders  the  House  of 
Common.  Committees'  practice  to  be  followed  by  the  judges  iii  England Tfa 

wonTd°«  ^'  rrr "^/•''^  *»>«  ^-^  it..lf;  /et  under'that  Ac?  the, "d^       . 
in«  u'"       '  ^'  ""  ;"  ^'''•"^  *  ^"^°»-^»«'  P-  215,  and  not  stop  pS- 


Fontt 

•nd 

llurtoau. 


^i»"«^  'ff  ».  allmyj  ,girn7r:.J:i  irru  ^  — !^  Peen^roved  againaJA 
1.„  r~  "^"*^uJ«|5wl  against^PoreBt  igrtfiel^pondent:  TETGalwav^a^ 
1>«  been  referred  to,  but  it  is  different  from  this  one,  and  cannot  cootll 
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J/'.  X  JrrAfm6a«ft.  ftr.potitionor.  ^"'»"»iP"y  objeoUon.  rejootod. 

/^.  Lacoite,  for  respondent. 
l^/mcAein  i?«,A«««,  <?.(?.,  oounsol  for  roapondont. 

(8.  B.) 
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COUR  DB  REVISION,  1874. 
QUBBBO,  30  JUIN,  1874, 
Coram  Stuabt,  J.,  Ca«ault,  J,  Tkssikr,  J. 

No.  053.  ' 

OEOROB  BARTLEV, 

•V8 

CHARLES  BOON, 

KT 


\ 


■'A    ■ 

DiriNDiim  i 


JOHN  ARMSTRONG, 


■T 


GEORGE  BARTLEY, 


J>'- 


ET 


Opposant  Aru  d'ahmuwb, 

COMTESTANT  IOIU.I  ; 


LB  DIT  JOHN  ARMSTRONG, 


vs. 


Dehakdivr  em  oarantii. 
LA  oifepORATION  DU  COMTB  DB  BEAUOB  »  av, 

^^^WD^MSBBB  IN  OARARTn. 

M* etde.e,«un,  do  lour.  S^rtttSkT-^^^SH-r     "^f """"'^  •*  V^Um  dot  UMg,H. 

I-A^jadlctalre  dolt  •trenuln.eSSl rtl,7«to^"fir«?'  '"  <i"'''"«''»  «  ««"«.  d« 
.,       pub  1.  date  de  I'iajudlc.tlon  /^"'*"  '?'""'  'P'**  '«•  ""«  "•  iw-i*  da- 

Qne  Iesd(Sfender.'i»Mn'ontn»i  droit*  I'«»lim«  i'..»  oo  .1    «,  ^    ..   i-^ 

Boon  Tverfn  d  W  ''r^^r  ^"^'^^  "y""*  ^^^^  !«•  terre.  du  d^fendeur 
naire,  Armstrong  demanda  par  son  opposition  la  nalliitf  de  cctte  saisie  JnS. 

A  T  !!I  ^;  **"'  "^^  *'"'*  P°" "'^'««^  ^«  »^«» Wte  par  1.  Corporation 
du  Con,t6  de  Beauce.  Bartley  contesta  I'opposition  de  Annstro^g.  nil^^es  1 
^4s  de  son  opposition  d'abord  .t  pr^tendant  ensuite  que  ^nZi^^ 

■i'upposaut  u'rihuent  pMles  mflmes,  et  enfin  que  la  vente  n  W  ™1  j|t: 


M. 


fP     ]^     )-\  w 
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d'uD*  DuniAra  Idgalc,  lea  diU  loU  ajraot  6t6  annono^a  oomm«  appartenant  4  uir 
Doa-r^tident  Uuidia  qua  Boon  demeurait  daos  la  muotoipaliut. 

Armatrongappelaalora  to  garantiela  Corporation  du  ComUJ  do  Boauoo/at 
^clle  da  Townabip  de  LiniAro  mpi  TondereaMS. 

Caa  dornidreuplaiddrontadpardmont:     lo.  Ddfenaean  fkit;  2o.  Wfonao  on 
droit,  niant  la  garantie ;  e(  3o.  par  ezoeption  porpdtuollo. 

La  domandeur  en  garantie  all^e  son  titre  d'aoqaiaition  obtenu  do  U  Cor- 
poration du  Comt<i  de  Boauoo,  aoua  l'autorit<$  do  I'aota  municipal  alora  en  forces 
la  dita  adjudication  at  venta  ayant  eu  lieu  aprds  avi)lpublio,  auivant  I'tftat  four- 
ni  a  la  dita  Corporation  du  OomUJ  da  Baauoe  par  o^le  da  Linidra  dana  lea  Umi- 
tes  do  loquoUe  so  tcouvent  lea  lota  en  quaatiottflour  tazaa  at  arrdragaa  d'icaux 
dua  A,  la  municipality  da  Wnidra,  ot  que  les  lots  qui  lui  ont  4t6  l*im  vendu* 
sont  lea  mfimaa  quooeux  aaiaia  aur  la  d<$fendeur  Boon,  avcc  lea  oonoluaiona  ordl 
oairea  d'una  action  en  garantia. 

La  Corporation  de  Linidre  admet  dans  aon  Exception  que  lea  lot*  de 
t«rre  en  question  appartanaiant  non  paa  il  des  non-r^Hidents,  mais  bien  4  Char- 
les Boon,  la  d^fendeur  originaire,  depuia  plusieurs  ann<Ses,  maia  elle  rejatte  la 
cause  decesirrdgularitAs  aur  la  demandour  Armatrong  qui  aurait  «U$  maira  de 
LiniAre  quolqueaann^  avant  oela  at  qui  aur&it  amis  de  faira  donnar  oautionno- 
ment  au  aeor^taire-trdsorier  Cathcart  aur  qui  devait  retombor  la  garantie ;  ct 
aussi  aur  la  Corporation  du  Comtd  do  Beauee  qui  a  donnd  illdgalement  un.titre. 
d 'adjudication  i!L  Armstrong. 

D'un  autre  ootd  b  Corporation  du  Oomt^  de  Beauee  fait  aussi  I'admiasion 
dana  ses  Exaaptions  qua  lors  dal'annonoe  dela  vento,  Charles  Boon  <$tait  en  pbs- 
session  de  oea  lots  da  terre  depuis  audeld  de  26  ans  et  qup  oe  fait  ^tait  publique- 
mcnt  oonnu.  La  Corporation  du  Comtd  da  Beauca  rejetta  la  eauae  de  oea  irr<S' 
gularit^ft  aar  la  Carporation  da  Linidre  et  tout  en  pr<5tendant  qtfelle  (Comt<J) 
n'aat  pas  raaponaable,  elle  offre  au  demandeur  et  depose  la  prix  d'aoquisition. 
aayoir  116.72.    ^f  ' 

Prauve  faite  su?  "tbutes  las  issues,  la  oausa  plaid«Se,  la  Cour  Suprfriaura  du 
distnat  da  Beauee,  par  deux  jugamants  an  date  du  13  Ootobre  1873,  maintint 
lesasfanaea  en  droit  de  la  Corporation  do  Oomt^  da  Beauee  et  da  aalla  da  Liniira, 
oondamna  la  dita  Corporation  de  Comt<J  4  remattra  4  Armstiong  la  dita  aomme 
da  $16.72  et  renvoya  raeUon  en  garantie  aveo  ddpfens.' 

U  prauve  ^toblit  qo'an  D^mbre  1868,  le  seo.-tr<58.  da'tbiAra,  Cathcart,  » 
tranamia  an  aao.-tr^.  da  Comt<5  de  Baauae  une^Jistooi^  ^ik^  *»"■  du  dit 
toimaWp  ehaig^  d'arr^ragaa  de  taxaa  at  poor  ouvragaa  da^un,.parmi  las- 
queUaa  ae  troovent  las  qoatie  lots  da  Charlea  Boon,  pour  dtra  annone<Sa  at  Tabd£ 
amvant  1  acta  moniaipal.  Oat  ^tat  indiqoant  las  lola  an  qoaation  aomme  6Unt 
lea  Iota  da  non-nSsidants  4Udt  toot-A-fait  irr^iarl  at  d^faotoaOx,  n'indiqoait 
paa  lea  partioolarit&i  axigdaa  pair  le  paragrapha  10  do'U  faot  lira  an  eonjonetion 
ayao  la  para^pha  9  qdi  pr^dde  at  la  formole  D.  6.  aeetion  69  do  ehapitra  24 

J"'      5v!.^°°?n'  <>«Bw0anada.-Ca8  partia^t^acomprannant  la  nom 
dueontabuable,  ,'il  wUggggicOa^ZU^tgim  aon  Mfflt.  1>  Talcnf  do  lot 


~JSai 

4ki 


iaiijSor 
est  bien  prouy^  que  Charlea  Boon  r6aidait  dins  la 


j^ 


la  Talenr  du^etj-fai 


iownahip  d«  Linidre, 
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'  rrrr-""-"  -=-^^- Jr;=;:-:: 

Q"<?b6o  pour  d".  u„.  n     r  7 ''"»'«ubl«  d.n.  I.  (J..,tte  Offlol.ll.  do 

.      John  ArS^,trong  1.  ;i;    ™r."     .  V''  T  "'"'"'  ''''  «»  '"  ^'^^  ^ 
•4.18  ,h.qu..  fSj^lt    ri  J^^^^^^^    •t;iem.ndc«r  .n  g„.nlie  pour  le  prU  d. 

Gh«rl«  Boon.  *'"'•  '"•^t'"'".'  ■"""'•»»'•  ««  "oi"'  vis4-vi,  do 

-Lini^ro  lurdot  une'S^^^^^^^^  ooIui.oiprdt.ad  4u.  1.  Corporation  do 
an^rl   r.tr  t^^^^^^  "   -nn.it  pa,..     De^ 

Amnrong;,  pr7'cn^'  :r^^  '"  '■•-»"'"""'  ''-'l"^--  «t  .xpirj,  John 
Liniir..  oL  rrfl^u  TeoLt'^^^^^^  -r^ta  r.tr..ri.r  do  la  CorporaUondo 
tair^trdaorier  d.  Linii"'  Zn^,  ^"^  ^"'"'^  '''  ^••"'"''  «*  '*  '«««'^- 

pour  l.prixd.  I'lXZ^^^^^  •'^  «orduir.du  Comto  d.  Bo.ucc 

Uit  Jdi.  JohnW.^  r  .    """k      '  ''"*  '•  "uniPiHit^  doLini^ro 
Opi^coW^lit^^  '*''*•"*  ""  '^''«  d'«cquisition  de  o4.  Iota 

avoirxoc^'Ul  tant  do  0.1  l„^  ^  ^  ^"•'  '•,^^*  »oor<tair^trt«,rier  reoonnait 

.u^iiat'dSrird^ir  .'•*"'  '^"^^^?.""^"  ^-^  -  ^-i*  10. 

£11m  n'nJ         J    .  "*'  ^®  J*^""  s"i»wt  I'artiole  22  du  Code  P  O 

orea,n«ier*Booi>,8a,oipp.,leert,„o!.r«WM,„t.  '^' 


T 


.v,np.v«>^^^wwiierun  cawtionnernontdobniini.   it»».i..!K.  a  i-°.        •~'"~'"'*p° 
Mplat  oonaacri  pineZr^4  «  \,  ^  *  '*  Mrpor»tion.~^ 

^       ^  naaore  pa?  la  aection  64,  paragraphe  8,  qui  dit :  "  Et  codsid^rant 
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"  qa'il  t'Ml  iUvi  (Im  doatoa  qaant  aa  mode  da  proe<lder  qae  darrait  adopter  touto 
"  paraonne  dont  la  ptoftiitA  a  6tA  ilMKilomont  vonduo  pour  dua  Uxoa  m  vortu 
"  dea  diapbaitiona  du  dit  aoto  dea  muniaipalitda  at  daa  ohamlna  du  Baa-Oanada  do 
"  1855,  ot  dm  MUm  qui  ramendont,  il  oat  par  le  pr^aeAt  diolard  etdtfort^t^  :  quo 
"  nul  aoqu^r«ur  do  torro  n'a  6t6,  ni  n'oat  on  vortu  doa  dito  aotoa,  ni  no  aora  an 
"  Tortu  du  pr^aant  aeto,  azpoMS  i\  on  «tro  d<$poaa<$d<$  arant  quo  jugomont  no  aoit 
"  on  n'ait  6U  pronQno<f  par  uno  oour  oomp<$tonto  oontro  la  munioipaliUS  dont  lo 

'  "  aoorduW-trdaorior  a  rc^u,  ou  avait  droit  do  roootruir  le  prIx  d'aoquUIHon  or- 
"  donnant  A  tollo  iuunioipaiit<$  d'eii  fairo  la  rouiiae,  avoo  ou  aans  d(fftiniagca,  ou 
"  ddolarant  nullo  et  do  nul  effot  la  vanto  ainai  failo,"  ot  a  d'ailloura  6t6  reoonnu 

,  pof  doux  jugomonU  rondua  on  Cour  d'Appol,  Barlow  ot.  CorporaUon  d'Arttia- 
boaka,  14  L.  C.  Juriat,  page  226,  ot  Ploard  vs.  Corporation  d'Arthubaaka,  17 
L.  C.  Reporta,  page  99.  Duns  oottO  oauHo  do  Barlow  la  Cour  d'Appel  a  rojot<J  la 
proaoripUon  do  2  ana  pour  ventoa  ill^galoH,  au  moioa  quant,  auz  dounaasea  nuNm 
u^iultcnt.  .  ,  ^      » 

Loa  doux  Corporations  aont-clles  tonuea  toutoa  doux  A  ootto  garantie,  I'ttno  four- 
ult  un  <$tat  orron6  ct  doniando  la  vonto ;  I'autro  public  cotto  notioo  vaguo  ot  ■ 
incertaine,  notpliomofit  fauaao,  agit  et  vend  illdguloniont ;  olio  donno  mdmo  ua 
titro  d<5footuoux  ct  irrdgulior.  Dans  ooh  vontos  d'immoubloa  Taction  dea  doux 
Corporations  est  pour  ainai  dire  oonjointo,  il  en  eat  do  moruo  do  lu  garantio, 
elles  aont  toutoa  deux  garantes  onvara  I'aoqudrout  John  Armatrong.  II  me  soinblo 
done  quo  la  ddronso  en  droit  out  dO  fltio  tejotiJo  et  los  doux  Corporations  con- 
dumndcs  ii  garantir  le  dit  John  Armstrong. 

Los  parties  ont  proc6dd  A  la  prouvo  des  faits  sur  Ics  exooptiona,  ot  il  mo  som- 
blo  quo  00  tribunal  doit  adjugor  do  suite  auc  lo  mdrito  do  oos  oontostations.  Los 
droits  do  propri<Std  do  Boon  sont  en  jeli'plus  que  coux  d'Armstrong.  Xea  doux 
Corporations  ontelovd  la  question  do  la  Idgalitd  do  ootto  vonto  et  la  Corpor»tiou 
duComt^  do  Bcauoeamdme  offert  dans  son  exception  do  rembourser  auit  John 
Armatrong  lo  prix  d'a<^udiotttion  qu'il  aurait  pajd,  savoir:  lieiJTpour  lea 
quatro  lots  en  question ;  par  oette  offre  qu'elle  a  mdmo  consignee,  la  Corpo. 
ratijjn  du  ComUJ  do  ^eauoo  admet  la  garantie  et  t'j  soumot. 

Le  jugemeht  est  moUvd  oomme  suit:  La  Cour^&o.,^.;  oonaidiJrant  qu'U 
y  a  erreur  dans  lesjugements  do  la  Cour  Sup^rieUro  A«^.,  &o.,  adjugo  oomme 
suit: —  /    " 

Considdrant  qqo  I'adjui^oation  dea  lots  do  torre  i^nUoDn<$s  dans  la  demande 
en  garantie  do  Jojin  Armstrong,  i,  lui  faite  te  premier  F6mor  mil  bait 
cent  Boixantfl.<rt-neuf,  par  la  Corporation  dij  Comt*  do  Beauoe  et  pnSaU^ble. 
ment  annoncfs  oomffie  tfUnt  oeux  dTui*' npordsldent,  est  ill<Sgale,  et  nuUo,  et 
quelle  n'a  pb  oonftrer  an  dit  J^ojm  Armstrong  auoun  droit  do  propri^ti  4 
lenoontro  do  Charles  Boon  qui^-eat  te»ti  le  propridiairo  oomme  U  r^tait^ors 
de>  dite  adjadioation ;— ^  *i^;H— : 

Consid<^t  quo  le  pr^tendu  titre  de  yente  octroy^  lo  deux  Mars  mil  liuH 
cent  aoi^nte  et  onw,  par  la  dite  Coifporation  du  Comtd  de  Heauoo'au  dit  - 
John  ArmBtrong  est  ausai  enuohg  de  nullity  et  est  illfeal- 

»ld«lfliUt   qI«rierploiJoyer«  des  deux   CorporaUon.  dd  Liottrt  «t  du"" 
Gwnt«  de  Beauoe  aont  mal  fondds,  exoepfeJ  cotte  parti,   de  lours  exceptions 


toon.  , 


•  .. 


»t*  * 
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Uu  (Joints  do  Beauoe  daiu  Unuallii  ulU  f.i»  „«r  i  .        vvwportMwn 

DuMWDUente.  L'HonoUl.  M.  lo  Jugo  Cmult    • 

Jugomont  renvorwJ. 

<».  Jh4berffe,  Proo.  do  Bartloy. 

^.  ^r«„*aM,  Proo.  d.  1.  Corporation  du  Town.hip  de  j.iniir, 
X.  TbtcAerwu,  Proo.  de  1.  Corp.  du  ComW  do  uLoe. 
(a.B.) 


<JOUHT  OF  REVIEW,  1874. 

^^*'0^J,«I^I'.3Ist  MARCH.  1874,  n 

Co  JPffAOKAY,  J.,  ToRBAffO.,  J.,  B«AUDBy/l 
No.8».        ^  / 

■FiUon  vi.  Lahmtk. 

2*04  18M  with  the  notUT 


Pkyusnt  of  the  paKhaw  money.       -        ^'^W"  Wi^»t  l^tM  v«utar-i  right  to  otHm 

The  judgin«iit  complained  of  was  rendered  bv  tie  P    P  f«.  «i^  n      *      /. 


_^ 


-v  - 


••-4  •  - 


/^ 


oowm  Of  MTurw^ 


N. 


Ift 


i.^,. 


Tbt  lotioni  wm  bruuflit  lo  tmnur  »n  inaU|lu«ntor.purobaM  ntoMj  uft«i«r  a 
dts-dafMb,  anil  th«lnl«rw(tin««  it  1^11  <1m./'  .  \      \ 

TM  d«fen«Unl  pU«i4«ul  thai  h«  had  (i«fkt.|ii«d  the  amount  of  Jfirt  lrM||i»lmeiit' 
when  jiftH  <\»»  with  th«  boUrv  who  |»M»ad  the  dead,  In  oonanquonoa  Ol'  tbt 
plai»tif%  iMiinK  u>  abnAntae,  and  that  ||piUf  had  n^lfotod  Udaltvar  of«r  th« 
title  d««]a  aah«ha*l  pmniUwl  to  do  tntlNS  deed,  tnA  h«  d«|»MiteU  tha  amount 
with  hia  plea  airtl  proyed  th«  diiimiMMl  of  Iho  action  for  tho  «Mq)lm,  i«d  that 
plainHff  should  not  b«  allpii«d  t«>  re«iiy«  tip  d««nit  wHil  h«  ^roducjd  the 
promiMd  tiiiw.         ^1       ,•  ^  _  -^..-^  * ,  ^^ 

TIfl  plaintiff,  wlth^lL  ai^w«r,  pro||b|dMtM,  al^ffs  If  "^ 

new  t)««n  demanded  of  (ira.  -      W'""  ?    ^ 

Tho  following  waa  tho  Vmlgmoisiiof  tha^|pttit  (%>rt  «—     J 
""X* oo^r  * •  «;oonai44gtat  qtB  ^rl^Hpghi  Mr  Ifl^ual  oat  Im6  o«tl« 


I'Mm 


ootfon,  il  IVit  (umYonu  qu«  |«ltitrw'd«  prop 


livrda  au  ddfenduur,  OfB  ^ 


t(uin'kpaH6t<5rait; 

ConalddflMit  que  lora  de  rdohdanco  dM  liliiMp    m  i  I    roapocttra  lo^mandear 
dtait  abaentde  la  PrOvinoo  le  ddfendaur^Malt  dX  : e^u  da  M.  Pmdat;  No; 

taire  A  fit  Jdrdme;'  1«  monUnt  dan  p.ii(uw«iitn  iv^^Hft,  .Whoute  la  prdfl«nt«  ai)ti<^ 
aveo  d^ipona  oft  ordonne  quo  lea  dita  titroa  do  pro^td  aoaeot  li«^4«u  dAfeudour; 
ot  (|ue  le  datMndenr  no  touohe  le  dit  ddpdt  WH*  ""i'  p^y^T^rflftla  en 
courrua  par  lo  d<>fcndour,  el  mainUiut  le  pUidoy^u  ddfendaur  arco  d^pen^'' 
The  following  waa  the  jadKmeut  im  review  :"- 

Tho  Court,  *  *  oooaidoring  that,  tiangh  the  plaiigff  waa  abaent  in  June,  |872 
and  1873,  the  de^dant  had  no  right  to  depoait  th»  money  falling  due  to  plain, 
tiff  at  ihoae  timo«  with  the  Notary;  Prevoat,  for  pMatiff ;  that  defendant  had 
other  moana  provided  by  law  fordepoeiting  the  money  »  as  to  fWse  himself  from 
troubleabout  it— mans,  whioh  bo,  the  defendant,  did  ii^tehooae  U)  avail  himself 
of,  and  upon  which  ho  oould  not  arbitrarily  substitute  tip  deposit  made  by  him 
with  Provost;  -  '^  • 

Considorio,?  that  delivery  by  plaintiff  of  titl».deods  to  defendant  was  not  ooQ. 
ditlon  prooedeni  to  plalntirs  right  of  action  for  payment  of  the  insUlmenU  fdP 
ing.due  b  June,  187ibad  1873,  and  that  such  titlea  wei«  not  asked  properly  from 
plamtiff  at  any  time  More  institution  of  this  action-;  -'■.  ■'* 

Considering  plaintifa  demand  eatablished,  and  delj^^kft  plea  entirely  in 
•uffioient-that  iniho  judgment  complained  ^f  diamjA^ng  plaiijtirs  action  there 
IS  error:  this  Court  roiwrses  the  same,  and  condemns  deffedantl)  pay  and  saUafV 
to  plaintiff  the  sum  offl04.'oy.,  for  tho  causes,  tnatters  and  things  recited  in  the 
declaration,  with  interoat  thereon  from  the  3rd  of  Sept.,  1873,  date  of  the  service 
of  process  in  thiscauso,  imtiljMiid,  and  oorts  as  well  in  the  Court  bclow«  in  this 
Court  of  Review  againitdefendani.*'  >  » 

n- if^i-        1.      1  ,  ..*       /  '  JudgmentofO.C.  reversed. 

Ife  Monti^ny,  for  plaintiff.      /  ** 

i4rcAamftattft,(fe  i)e^a/aieny,  for  defendant    ■  --  ,^ 

(a.B.)  ^  • 

[Tha  "other 


f 


.■■^ 


%t\ 


W 


provided  by  kw  "  ware  UoabUMs  the  i>rovieiona  of  tR 
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ELECTIOI^OOURT,  187*;    ^ 


ELECTION  COUfti^l874. 

"■        =        QUEBEC,  llTH  ma/,  1874, 
Coram  Stuart,  J.,  Cas'ault,  J.,  Te88Ier,  J. 
ELECTORAL  DIVISION  OF  L'ISLET. 
Duval  et  al. 


and 


PiTITIOKIRS , 


Casgrtiin  et  air 

""''"="'•  Th»V  T  •""'""'•"•'"  »'  "■«  P^'t'oner  may  i,e  tried  by  p^Umlnary  obioctlon''"'"'"'*''"" 
.  ».  That  .the  ..„,  ^^Wi  ,„  the  ca«  of  p,,ri„.,nary  obj  JtCu  o„  th'o  S  p.e'ad.ng  .t. 

1E8SIER,  J.,  (t/,«en<»««)  :_Le  menibre  siegeant  a  produit  une  obicofion 
^X"Sr  '"'""^  "«"^S-<|ueIepetitionLe  n-Jpas  un Ic^l^rJuc 
Sur  oe  point  s'elive  la  question  do  savoir,  si  cette  objection  peut  etre  admise 

Jimnrrr/.      \  .^'A"''''  '"''PP"'  ^^  "«**«  "^^i^^^'""'  '^"•t  etrefaitepr^. 
sumnt  la  seet.on  14 ^scitee^u bI cette  preuri'ile  doit  pas  fi^repluto^t  faite  de- 

suivaltr  7"1i\^*'^'''«»'^  •^•^'-«««  -t  referee  pour  I'instLtion  (triil) 
suivant  la  section  18  du  nidme  Statut.  •       ^ 

pour  le»  contestations  d'eleotion  ^taient  partagds  entre  I'Orateur  de  h  Chambre 

etltZsTrrVV'^"'"''  '"  Bl^ction^U-  Pouvoirs  de  I'Orateur  ^rdft 
et.  transforms  4  a  Cour  d,s  miectio>^5^irto5t  oe  qui  est  prdliminaire  et  les 

rr.  plv   ^.  , '  r"«"q"«"'  de«  allegations  de  ladite  Petition,  demSme 
qu  une  Petition  d'election  dtait  mr6e  par  TOrat^ur  au  Comite. 
Or  dan-  la  pratique  .uivie  dans  la  Chambre  des  Communes,  I'Orateur  n'avait 

a  election  ,  2o.  Si  le  oautionnemoiiUtait  suffisant.  > 

nnaHfir"''""  ^"^  "f''''  "  ''  f  "'i^-^^ire  etait  de  facto  et  de  jure  un  61ecteur 
?Illf  "".  ""  ''"*  oandidat^etait  referee  au  comity  nomm^  pour  ddcidTde 
1  election  etrecevoir  la  preuve  sur  ce  point.  «  v  i«  r  aeoiaer  ae 

ralLlnt'S^'l^"^^*";?'"?'"""*"'  ^'  ^''^^''  '•^  comkes  ordonnaient  gen*, 
ra^ement  d  abord  de  faire  1.  preuve  sur  la  question  de  qualification  des  p<5tL- 
B«re^,ma.s  c'etait  pour  «,ivre  un  ordre  logiqpe  dL  la  productirn  de  L 

pr.Sd!!"^''^'*- "*"'"■■*'"  ^^  ''"*''*'*^  ""^  semblable  division  dans  le  mode  de 

^eM  la  8(^ntion  H,,ca^riattt  dw  ol>^Hrtionri»^ltBinaires1lit  q     leg  par-^ 
ties  seron^t  entendues  et  le  tribunal  decider. *,„.«„»^e„^  (ina  ^mmarj,  JZ- 


>-, 


t 
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RESPOKDENra. 


ner,)  tandis  que  la  Section  18  ditque  I'instruotlon  se  fera  devnnt  jp  juge  auquel 
la  Petition  est  r6f(&rd«. 

Ou  le  trouve  la  ligne  de  division  de  <fe»  deux  modes?  Que  devra  prouver  le 
P<5titionnaire  (au  trial)  A  I'instruction,  n'est-oe  pas  les  allegations  de  sa  Petition ; 
or  la  Section  10  du  Statut  iodique  comaie  I'une  das  all^ga^i^  snbstantielles  de 
la  petition  que  le  Potitionnaire  nlldguera,,  lo.  qu'il  est  un  9Bur  duemont  qua- 
lifie  I  2o.  ou  qu'il  a  4t6  dlu  ;  3o.  ou  qu'il  a  <}»e  candidat  ft  t^  election  ;  11  me 
scroble  evident  que  dansoeoaale  P«5titionnaire  devra  prouver  sa  qualification,  (ce 
qui  est  different  de  sa  quality),  devant  lejuge  auquel  est  r^fl^de  la  Petition. 

Ce  qui  prouve  I'intention  de  la  loi  stir  ce  point,  c'est  qu^^loisqu'il  n'y  a  au- 
«une  objection  prdliminaire  quelconque,  la  section  15  prononoe  que  la  P<Jtition 
d'dlection  sera  considerdeen  contestation,  held  to  be  at  isMtit,  Pretendra-^on 
qu'en  ce  oas  la  Cour  des  Elections  forcera  un  petitionnaire  de  faire  devant  elle 
la  preuve  de  ses  qualifications  d'electour  ou  de  candidat  avantde  r<Sf<5rer  la  Peti- 
tion au  Juge  pour  I'instruction  ou-le  trial  ?  Personne  ne  parait  le  prdtendre 
en  CO  cas  ;  il  est  done  vrai  que  cette  question  forme  partie  du  merite  de  la  peti- 
tion ;  si  elle  en  forme  partie  dans  ceca^,  pour  quelle  raison  permettrait-on  d'en 
faire  une  objection  prdlimioaire  dans  d'autres  cas,  puisqu'll  est  certain  qu'eUe  peut 
faire  le  sujet  d'une   denegation  au  ^erite. 

3o.  Ilmesembleque.l'on  cohfond  les  qualities  d'un  petitionnaire  aveo  sa 
qualification  qui  est  basee'sur  I'int^rfit  qu'il  a  il  presenter  cette  petition  ;  et  que 
Ton  confond  I'objection  preiiminaire  aveo  la  denegation  d'une  allegation  de  la 
petition.  S«s  qualites  sont  son  nom,  sa  residence,  sa  profession,  neoessaires  pour 
I'identifier,  c'est  U  son  ^atu»  in  judicio,  et  la  loi  fait  de  ces  qualites  une  presomp- 
tiony«rw  ;  si  I'intimi  les  denie,  la  preuve  retombe  8ur  lui  a  cause  des  presomp- 
tions  Juris  tantum  en  faVeur  du  petitionnaire.  Un  hombie  est  presume  majeur 
exporter  le  nom  qu'il  d<inne  ;  si  son  adversaire  denie  cela,  c'est  une  objection 
preiiminaire  que  le  defefadeur  wmmence  k  prouver;  Bonnier,  des  Preuves, 
No.  738i  "L'effet  de  lap^somption  est  de  dispenser  de  toute  preuve,  cehti  en 

"favour  duquel  elle  existe  j  la  preuve  se  trouvel  faite  k  I'avance "  Mais 

il  n'en  est  pas  ainsi  de  la  qualification  d'eieoteui^.  ou  de  candidat  auquel  une  loi 
speciale  attache  un  inter^t  suffisant  pour  perm«ktre  a  quetdu'un  de  presenter 
uoe  Petition  d'^lectioh  qui  est  plutot  dans  la  nature  de  raotiol  fSpulaire  que  de 
ractionprivee.  Ors'il- n'y  a  pas  de-presomptioi  juris  pour  la  qualification 
d  mter6t,  c'est  toujoura  au  Petitionnaire  de  la  pr^ver  suivantla  regie  generale 
ei  qui  dieit  incumbit  probatio.  •  1  \ 

4o.  Le  danger  d'admettre  cette  defense  ou  nibation  comme  etant  une  ob- 
jection  preiiminaire  me  parait  trds  grand  ;  dans  le  Ws  d'une  petition  d'eiection 
de  Gaspe  ou  de  Pontiac,  on  pourra  faire  venir  leg  timoins  a  Quebec  ou  ti  Mont- 
real, faire  une  longue  enqufite  pj-eliuiJ&iiire  ;  cela  4e  parait  oontraire  k  I'econo- 
mie  de  la  loi.^qui  veut  par  le  section  14  que  leg  objectibna  preUminaires  soient 
decidees«ommdfirmcn<  et  par  |e  section  18,  que  I'instruction  ait  lieu  dans  le 
distnct  electoral  oik  I'elcction  aleu  lieu,  &moins  qu'illy  .it  des  raison.  sp^iales 
quant  au  Keu.  Jkjfiiit  mQt<ffler.qtt!ily^a  iaju»tiec^'engag«  ua^iiwHibw^afai^ 


Daval  ot  al. 
CR«(r»iu  ot  «1. 


geant  dans  un  procds,  si  le  Petitionnaire  niest  pas  qualifid ;  mai.  le  Juge  auquel 
est  reKree  la  petition  n'a-t-il  p^  le  droit  de  oondui^  Jfenqufite  d'une  maniere 


18 


t  DuTkl.ctal. 

and 
CugnUnetal 
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,0 
-  '0' 


;-« '*.' 


d?U  qualifi  „C  rrEZ""  rV'  P'<x^<i-d'abo„i  aur  1.  q„e-tion 
q«V>ne^aU,esoo.i.LCl\l!rruir  ""^'"^  ''  "^*^"«°-     ^'-*  ^ 

qualifies,  il  faudra  aLJ^TTZu^r?' ^V ''''''^'^'" '''^  ">''  ''««'•*"« 

quc%p,r  lo  oandidat  pour  annuL  l^njifi  ^  "'  ""  ^' '"  '"'""P*'«°  P™«- 
ou  do  so  printer  donouvZduZ  ?"  f  '"1  ""  ''"  ^™'*  '^'^»'«  <J^«M  ^lu 
mettro  la  p«u vo  en  rlril^   f  "I     "  P"''"""* '  '''  »'«'»-<'«  P"  ainsl  ad- 

prdscritlaSwdTnrr  "strr"^^^™''^  ^*"'''>  ^-^^"^^nt  requo 
f  la  Petition  ,(?„'£    I'f^^^^^^^^^^^^^^ 

^te  decide  dernidremen    sar  l!  ^  •  •  ^'^  .    i"*'  ''  *''  "«*'  °« *!''»  Pa«»it  "voir 

™ande  quo  r^iectie^  ,7;„2  m^r  T"!^  «««"»«  <51ecteur  ot  oandidat  de- 
tion  preliminai.^'^c""."^^    ^  uno  objeo- 

-  «'«'-conii^:  ■   :r;^7  ''"'•^"V^  corruption  ot  a  ainsipetdu  ^ 
decesfaita  03^^17,^1^'"  ?  •»'-'^«°»^  P'-e^'ablement  la  preu.e 
I'iHftruction  (trial  )Nwl  '''*  P^'**'''"  •^'^'«'*'«°  aujugepour 

qu^to  do  corrupron  oon^o tllT  'Tv'""  '''  '''"  '  ""  "««  ^«  ^-^^^  f^- 

*--'-,  et  s'ii  dtabiit  iri  u;trdV«T  °r^  '^  ■•  '"•* '« p'"*'*^  <*«  ''«'««««'- 

*i»andeodan8l'i„t.r8urr„rL  r  !  '  ''^  "'*"''«'»"  ^«  I'enqueto^e- 
nienibresi^geantluti  "sl!''"t,*^"*"^^^^  "^"^^  ^'^g*"""*  i  "-^^  I- 
de  devenirLusatou    '^^^^^^^  '!  """P*'-'  "  »'«  P-  P»-  <»«  droit 

c^Sduroqui  n'a  plusdo  Lrme  *'lT^"^\«*r  ^^'V*  uno  ciroonvoldtion  do  pro- 
proc^dolor8dolCtn.«^;n.H^wr  '"°"'"'  ^'  '"»  P«>cddure  eige  que  I'on 
"aire  et  Ala  nrl^lT        ^"  ^  ^lapreuvede  la  qualifioation  du  ^tition- 

e«3uite  U:ZttlVjZ:t'  deU  corruption  alleguee  daJl^  Petition  et 
I  '6o.  Si  ie  JTAi     .  '!^'™P*'<'°  '^'%«««  dans  lea  defenses.         [ 

•i"".:  a,. !,«  d. Jto„  L  !!S^  T.  "^  "'■"°"  •"  """i"  4  !•  P<a- 
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2.  Si  ]a  y6nt6  de  oette  allegation  pent  Hte  m4e  par  une  objection  pr^liminaire,    Dn~i  et  •>, 
qui  du  pdtitionnaire  ou  da  d«$fendeur  doit  dans  co  oas  commenoer  la  preuve.       C«gn!ta1t  lU. 

The  law  has  defined  who  may  oontroyert  the  election  of  a  member  of  the  Honso 
of  Commons  of  Canada,  and  so  far  as  I  know  it  has  never  been  denied  to 
opposing  party  to  question  by  means  of  a  preliminary  plea  the  «  looAs  standi "         - 
of  the  petitioner,  but  on  the  contrary  such  right  hka  always  been  admitted  in 
practice  before  election  committees. 

It  would  appear  befitting  and  right  that  so  essential  a  master  as  the  legal 
capacity  of  the  petitioner,  without  which  there  is  in  law  no  election  petition  at 
all,  should  when  challenged  form  the  subject  of  a  preliminary  enquiry.     Thb 
discussion  of  the  Chester  case,  1848,  in  which  it  was  determined  that  the  pe- 
titioners mt«/;,roi;e  "that  they  had  a  right  to  vote  at  the  last  eleotioa  before  pro- 
secuting further  the  enquiry"  recognizes  the  primary  obligation  of  the  petiti^^^^^ 
toestabhsh  his  "  locus  standi,"  in  defiiultof  which  it  would  not  devolve  on  the 
committee  to  enquire  into  the  election  or  return.  However  sufficient  the  petition    ' 
on  Its  face  obviously  itis  a  matter  of  right  in  the  opposing  party  to  'go  into  evi- 
dence to  show  that  the  petition  is  not.  from  any  sufficient  cause,  within  the 
J!!^,    ..   '  "  »°d  whether  he  do  this  by  alleging  and  proving  fraud  and        : 
;rr^ar.ty  in  connection  with  it,  or  by  proving  that  the  petitioner  is  not  one  of 
that  category  of  persons  who  aldne  by  Taw  can  petition,  the  position  Is  the 
samc-^videnoe  should  Be  gone  into,  and  the  point  decided  before  the  Court  can 
be  asked  to  enter  upon  the  matter  of  the  petition.     It  ia,  in  truth,  only  after 
preliminary  objections  hav«  been  decided  and  the  "  locua  standi  "  of  the  various 
parties  established  tiiat  any  useful  ^  can  be  attained  in  entering  on  the  mat- 
ter 01. the  petition. 

SucE  I  ^understand  to  have  been  the  rule  followed  by  the  election  com- 
mittees,  and  ayMie  proceedings  the^  were  summary,  a  preliminary  objection  of 
the  nature  of  tfie  one  in  this  case,-that  the  petitioner  is  not  a  voter,~would  be 
dealt  with  in  committee  by  ordering  th&  petitioner  to  prove  this  essential  allega- 
tion of  his  petition,  and  as  he  succeeded  or  failed  in  such  proof  he  would  be  per- 
mitted  or  refused  the  right  of  proceeding  further  on  his  petition.  This  oouree 
i^isnot  possible  to  pursue  under  our  law  in  consequence  of  the  constitution  of 
the  Court  and  of  tiie  manner  of  pleading  prescribed.  Sect.  6  of  Cent.  Eleo.  Act 
requires  that  V  five  days  after  the  expiration  of  the  time  limited  for  objecting  to  the 
the  security  or  after  the  security  has  been  estabUshed,  the  respondent  may  present 
in  writing  anypreliminary  objections  orgrounds  of  insufficiency  whichho  may  have 
to  mp  against  the  petition,  or  against  any  further  proceedings  thereon."   The 

wordingof  tills  dauseis  intentionally  made  laige,  I«pi,rehend,  toembmoe  extrinsic 
as  well  as  intnnsio  objections  to  the  petition,  thereby  permitting  of  the  petition 
bemg  met  "in  limine"  by  evidenceof  ftnud,  or  by  proving  that  he  is  not  vested 
witii  an^  right  to  petition.  This  pleading  has  to  be  submitted  for  decision  to  the 
election  court  or  any  judge  thereof,  .and  five  days  after  m^^ie<Mon  the 

^^T"-^-!!.-"  .^°?^  *^..y°  an  answer  to  the  petition  r-nTiTonly  after 

Buoh  anitww— 4^ -tlte-petitionj—QT  that^the  delay  ^^l^  fcHtfp  thfn  —hm  "fi^ 

past   that  the  petition  is  at  issue,  and  that  the  trial  of  it  on  its  own  merits 

,oan  be  assigned  to  a  judge.     Preliminiii^  objections  are  tl^as  to  be  decided 
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before  the  case  con  bo  made  ready  fof  trinl  »Wa  k„    *  -u       TTT " 

from'the  one  to  try  the  petUra    hi!  k  ^^.f ."'"""''  '^'^^'^'^^'y  "o^Posed 

cd  b,  election  con,Lle    andwe  Zt       ""P""'"''*^  ^  '"«"«''  '''o  rule  adopt- 
systen..      If  the  o^  that    h?!^^^^^^^^^ 

Bi,„pl,  to  impose  on  the  petit  on      thetun"  7    \  T'  "'"  ''"''^  ^^-  ^ 

.  only  bound  to  make  at  anothe      im     t^l        "'''  u*  ''"'  P'*^'  "''^  '^«  '« 

giving  to  thi,  affirmative  ^    io    tl  1  f:"  ."^^^  '*  «''«"''^  ^« 

the  meritB,  and  this  would  b«  in  .1!        !        f      "*™  '^""''  "'"  «"> '""«  on 

merits,  and  could  in  any  case  lead  t„  n         ?        .       ^  *"'*  *"""  '"«''°''  the 

part  of  thepetitio„er'sc:seTo^hrw^    t  h^i:!^^^^^^^^  '  '.""  ^^^^^^^ 

titioner,  theopposine  party  cannot  wUh      ".•"^^r'*  *'th  the  requisites  of  ape- 

plea;  but,  in  my  opinion,  he  should  b«Tu!  "sor  ing  to  a  prehm.nary 
petitioner  is  not  a  petitioner  in  law  .  5  J  '''''"  **"  ''''^''*'''"  *•"'  »»>• 
that  meansas.umedi::S  1'^^^^^^^^^  "^  by 

ban  Dol  at  comtnaiid  Ibe  mnn.  „r  .i     .      \ '"  ""■   " '"•  oppoaog  partr 

,    1«  bi,-  „dt  .b.  pr«,f  of  .rpe  Sfrl^lr';"  ""'■.'■•.PO-i'i"-  •«  prove,  «.d 
I  am  of  tb.  opioion  to  bl  K?k     "^''^'"e  *"•  "«<'<■  «'  'be  trial. 

•bail  be  p„,.d  iri.  paX  J  ri4lr.r.^Tr  •'"'■  ""'"'""^  ""j*""" 
n'^;^3^r^tim-rr^^^ 

la  decision  finale  de  la  content  11  h  ^  ""•"'"*  ***"  presentation  jusqu'a 
preliminaires,  inciden  Jf  rjond  la  "'  ^"'PT""  '"  *'"**^  '^'questions 
vent  soulever  '^Ici  au  '  irafr^  iT"'  ^"'  '*  ^*^'^'' '^  '*  <J^f««««  ?««- 
elections,  ou  A  uo  jurS    ce2  P"*'\'^'».Pr '""'  "*  ~""'-  « '"  "o^^^des 

juge  qui  dans  rd^^CrWli.^^^^       ''''''"*"^'  ^*P"*"- 
m^rite  mSme.     Chacune  de tl T     —  .^       l'>n8truotion  et  prononoe  sur  le 

cune  a  se.  Hmit.  errpot^^^^^^^^^^^^^^  "*  '^^  «*  ^^««-*«.  «-- 

tersurle^dbitsetlespottvoir  LTut'!ta  P«"*  P««  "^^^er  sans  empi^. 

appartient  pas.  P^""^*"'' ^*^ '"*'*«»  «»°«'»8»'ner.une  autorit^  qui  ne  lui 

Le  statut  imperial  ne  mentionne  paslesohiWfinni  \.,av    ■    • 
quelesautres  reponsesA  la  n^tition  P" 'f'. ^''Jf  *  ""^^  prthminaires,  non  plus 
discretion  que  lJr,,fJ4\nZ^  'nl^Z  K^."  ''f^'^^  <'"  J°«e. 
iout^tatdeliirocS^e  LS,"„V^^^^ 

procedure,  comme  le  faisaient  souvent  les  comit^s  charges  des  d4- 
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cinon*  del  oontesUtioni  d'^leotion  sur  lea  Statuts  pr^danta,  oa  qai.devait  fltre,  &    Dunx  at  A 

proprement  parler,  et  oe  que  Ton  a  toujoura  appeld  doa  objootiona  prtlinjinairos ;  CMgSnettJ. 

il  peut  ddteminer  I'ordre  dana  lequel  lea  objectionaaerpnt.prdaent^,  ainai  quo 

celui  de  I'tiuditioD  et  de  la  preuvo  de  toutea  lea  queationa  que  aouldvent  la  poti- 

tipn.    loi  dea  objeotiona  pi^liminairea  aont  apeoialement  permiaea ;  la  Iqi  (aoc.  % 

14)  fixe  le  d^lai  dana  lequel  ellea  doivent  fitre  prfaent^B,  et  dit  qu'dlea  aeront  vi- 

d^ea  d'une  mani^re  sonimaire.     Cette  dispoaition  dana,  la  loi  ftd6ral,  a^tdpriso  / 

dan|  la  loi  locale,  maiatn  y  faisaat  une  addition  impiBrtoiito.     Cette  demidre 

n'e4>liquepa8  oe  qu'elle  entend  par  objeotiona  prdliminiirea  ;  le  Statut  F<Sd^ral, 

en  Ijoutant  4  la  suite  dea  mota  objections  prilimtnaires  eeux  qu'il  pourra,  le 

dmndeur,/aire  valoir  contre  lapititionou  Us  procedures  suricelle,  me  parait 

avibir  rendu  beauooup  plua  okire  co  qu'il  entend  pa^  objections  preliminaires. 

/Cea  obj^tiona  peuvent  fitre  intrinseques  et  extrinkques.    Elloa  oomprennent 
imence  de  ooncluaions,  I'absence  de  signature,  la  signature  par  un  autre  que 
\j  potitionnaire,  la  iraude  et  la  collusion  dans  la  pr^sentotion  aprds  lea  ddlaia  fixda 
par  la  loi,  I'omisaion  de  I'dnonciation  du  droit  qu'a  le  potitionnaire  de  pOtitioh-  / 
ner,  et  une  foule  d'autres.    Comprennent-ellea  I'absenoe  ohes  le  potitionnaire  de 
la  qualite  ou  titre  qu'il  assume  et  sur  lequel  il  fonde  son  droit  il  p^titionner  ? 
C'est  1^  une  des  deux  questions  soumiaes  A  cette  oour. 
,      La  section  10  dit  qu'uno  petition  d'election  pout  etre  prdsent^o  "  par  une  • 
peraonnequi  aurait  diiment  la  quolitd  d'dlecteur  pour  voter  ^  I'eleotion  Jl 
laquelleserapporte  la  petition;"  ou,  en  d'autres  termes,  par  un  dlecteur  alora 
dfimentqualifidoomme  tel. 

Notre  Statut  a  employd  pour  cette  olasse  de  petitionnaires  des  termes  plus  tolairs,  , 
pluspnkjiaet  moina  auaoeptibles  de  doute  et  de  oontroverae  que  oeux  dq  I'acto 
impOriale  Sl^et  32  Vic,  ch.  125,  "  The  Parliamentary  Elections  Act,  1868." 
Quant  a  la  aeoonde  et  4  la  troisidme  dassede  petitionnaires,  il  so  sert  des 
termes  mSmes  de  I'acte  imp^riale  auacite  qui  lui  m6me  les  a  copies  de  I'Aote 
Imperial  «  The  Election  Petitiona  Act,  1848." 

Pour  bien  apprOcier  la  question  qui  nona  erit  aouinise,  il  faat  d'abofd  se 
demander  :  dana  I'intOrSt  de  qui  a,  lieu  I'^Iection  d'uii  membre  pour  repr6wnter 
une  dmaion  ^lectorale  ?  Ondbit  rOpondre  dans  celui  dea  Oecteur,  de  la  di- 
viai6n  et  dana  le  leur  seul.  Ce  aont  eux  qui  doivent  ae  choisir  un  repr^aentant 
danrileParlement.  Eux  aeuls  ont  dea  droita  aoua  ce  rapport.  Lesloisrela- 
tive.  aux  ^lectiona  n'ont  pour  but  <iue  de  protdger  et  d'asaurer  I'exercioe  de  ce 
droitl  et  celle  relative  4  leur  conteatation,  que  de  garantir  la  fid<$lit<$  et  la  pureto 
de  lekeroice  de  ce  droit  de  I'^l^jteur  et  de  lui  oonserver  tout  aon  effet  en  per- 

TlfTLr  ^'f  f  "*"  ^*  """'^^t  ''^'«"»o°  ^«  »»  P-nwnn*  q«i.  a*"  7  tToir  un  " 
7rL  ;'  '  *  "PP*''*^  ^"^A*  '*"  wpr^WHitant.  Cette  dernidre  loi  ne 
■S,  "'"'  P*""*""*  '•  cdnt#|tation  de  I'^leotion  qu'aux  personnes  qu'eUe 
mt«rei8erait,aavoir:  aux- 61ee|^rs  quf  auraient  droit*  de  voter  4  cette 
«ectioh  et  dont  le  membre  si^geant  a^mait  le  iftandat..  Oeux  qui 
avaien  droit  de  voter  k  I'dlection  aont  $s  aeuls  ini4tm»6B  dami  le  rapport 
qm  »^,t<fecte  qu>px,  et  ila  amt  lea  Hijila    r"-«>«»»<q«»Bt.HtM^peavea> 


attaqtter.  Si  la  loi  qm  noua  occupe  fe  le  diaaitpaa  express^ment  la  raiaoii  seule 
le  dihut  aaaes.    Quant  au  oandidat  qui  ne  demande  que  I'annulation  du  rapport 


-:\ 


/f  /.;%^' 


23 


ELECTION  COURT,  1874. 


-urt,«pr..  avoir  4ufa'.^ori^ 

bio,  quelque  Boit  la  cause  de  sod  .ndliKibiliM  1^     V*^^''  """*  P"  ^^Hgi- 

rcqu.«i.  son  inoapacito  na^onL  aioun  XJi  .r  c^did  ,^"«''«'':''"»  ^"'^re 
pas  I'lnvoquer  pour  demanderlesidsro      III        -?  ''''P?'^  qui  n#1«ut 

candidata  6taitVn  jou.      Le  sidlof  1  I^    ^     T  ""''*'"•"'  "  I'intirflt  dAr     i 
;  appartiendrait  A  1 W  ,S  X  lb L"!         *"  "'  ^"'"'^  P""  P'^^^-  ' 

date  pendant  r.iIecuV^e  Jls   'e  ImT      T."  '"*"'"'  ''*'•'«  *«  «"«■ 
onr  nomiuds  ou  choisis      ^11       *""*.'"«  •.«""''^«t»<r  des  dlecteurs  oui  les 

..       i"teret.     C'est  4  ce  tltre  qu  STut  ^^er  TIT'   *"  ''~''""  «'  <^"-  '««  ' 
adversaire.  doniander  un  wll   ^1!,^  ^°'""*'°"  '^^  qualification  d'un 

,<5lccteursd;utlesd"irsoSoutre.r  7^^^^^^  '""'  '«""'»-^'  '« 
<51eoteur8  et  pour  eux  TJ^  w]^^/      ."'**•    ^''"*  "«'*  <*«"»»  I'int^rflt  dea 

^  I'^iection,  laTquTnous  oZee  tt ^  "-'?*"  ""'  ^^^^^  P^^-^ 
^'^•-'e'-lserveporrlrietjr  •«-^;.'^«-^«t.eiondes 
qu.  (^nteste  ni  droit  ni  int^rOt  propremenrdlT  ^     '''^*  **"  "•"''*'^** 

^       '  ■     ^*'^f^:::t^'rZ:r  '  '^^^'*  -^cl.r.e.lueet.tre 
\  repi^sentant.    Elleestkru^' fv '^  ^^"T  ^"^ '^^"^'"^^^ 

* -^ifieiui  avoir. t^^t^"L;n^;^^^^^^^^  ^-andat  que  le  rapporT 

,        '^^quelleslaloipermetdemeUernr.  P*^"'"'*»"'P*''«"P«^^^ 

«onne  «« disant  .^teur  eL  dlTru  J        ^  Attaqu.e  par  une  per- 

P- votre  representant!  C  "23  .T"^"''"* '"'  ''P^'"^™  J*  »«  -i* 
'  -on  .a^dat,  vous  .tei  san'qut  ^  Tur tte^^r'  T  ''''  "^  ""'"P*^  '^^ 
aubain,unmineur,unefeminenWr^tn„r      /,^"*'*'°"-      ^^''^-ent  un 

-       -embre  si^geant  4  dfedrlllf^clf  I'T  "  7^^'^  P^"'  ^"^^  '« 
Iap«SBenteloi,conpaissaientdrZt,J       ",  ^*"'  lescomit^s  quijusqu'u 

;  (Warre.,  Lawand%ra'cU:  o?ES:ri'ttsT3^^^^^^^^^        ^^^^^- 

%is  on  pent  objector  aue  la  Ini  A'.\.^  a        .,'  P*  ^"*  "eg.) 

:         du  p^tiUoie  qi'il  JC  d  "s  B^^^^^^        'T  ^  '^  P™^'^-'  -S-t 
tionne,  que  cette  allegatiL  quz  rde^w„.l  h^  '^  '"'»"•'"«"  P^''" 

reglesdepratiqueen  Ll.  ^:Ai^^rMZ  ?'"'  ''  ^"  ''"P'^''" 
autres  allegations  de  sa  n^tiLn  ^„  *    ,i   ^  prouve  comme  toutes  les 

objccUon?^tta^:et,?rrm,t^^^^^^^  '"P°'**"*«'  «!- -"e 

qui  sera  cKoisi  pour  1  dt Ir    Cos  r£      "  ''"'^°''  ^"^  "*»'"'"'™ '«  J°«« 
rendraispeutgtre    si  la  k^^rl   S^  "' '^"*  P^  ^'^^  P«i<^«  «*  > -> 

naires,  et^S  elle"; ^l  Lu  /^^^^^^^  P-  ^-  o»>JectionB  pr^lunf 

les  termer  memes  de  Sfuir'  ^fV"  '*.  *»"'  *^  ^'V^  "^«»-  «g»ifient 

;^aa.ut.  ..  ,.  le  dro.  du  P^tiUonnr r^T:;; ^SS'^JJ 
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6Miavant,quan.  >oU  Mt  ancune  procure   ulUrieurc  ^r  la  petition."    Da,-.. 
(CheAter  cn^  1848.)     Printed  Minutes  1.  46  entre  plusieurs  .utres.)      8i    aC«^.".'.» 
qualaji  da  p^t.t.o„n«ire  n  6tait  pa.  prouvie,  Us  adoplnt  ensuite  et  rappo  J^ 
ent  Ha  Ch.mkre  des  resolutionn  dciolarant  le  n,embre  si^geant  dftmont  Z 

Len^Io,  dans  notre  Statut  (..c.  14  qui  permet  les  ol^^tion,  priliminaires 
nne  leOifendeurpourrafairevaloir  centre  le. procedure,  ulteriJe, ^r la pZ        ' 
no«)  desinen.es  temesqu'employaicnt- les  comitos  pour  diJoI^^^ 
p<5t.  .onnaire  dova.t  pr^hminairement  justifier  de  sa  quality?,  ne  peut  laLr  de  doute 
mr  1  .ntentjon  da  Vlateur,  ni  s«r  rinterpr6tation  de  la  loi      J'.joute  Lo  le^ 
con.,  .s  one  tou^ours  et  de  tout  ten.ps  considdr^  cot„n,e  objection  ii^nXi^ 
lede  aut  de  qual^^  dufpotitionnaire,  et  que  les  auteurs  sur  le  sujet  qui  ont  Z 
avant  e  ou,n.e  ceux  qui  ont  forit  depuis  la  n,ise  en  force  de  1.  loi  -mZZL  donF 
la  natre  a  ^t.  extraite  s'aeeordent  tous  ,  n,ettre  cette  objection    u  nototre  I 
pr6hm.na.reB.     (Wolferston.  Warren,  Rogers  et  autres.)     J'ajouteraiaussTau^ 
dans  nos  trn,un.ux,  le  Juge  qui  prend  lenquete  et  entend  en  m^l"7mX 
cause  .A  m^nt.,  ne  la  scinde  pas ;  .qu;il  est  probable  que  plusieurs  Jul  n" yoi  ' 

dront  pas,  sous  ee  rapport,  ehanger"  la  r^gle  ordinaiLeut  -uivie  J^uTn;    ' 
conwntiropt  A  entendre  les  plaidoiries  orales  aes  parties  au'aDrr«„«  T     T 
.ura  ,i6  close  sur>tous  les  point,  de  la  cau.  ;  suC  tquanj  t'ont  ^    ' 
^nser  ce  „ode  d.  proc^der  .a  pratique  suivie  iur.  les  reqT/tL  ou  pl^lri^; 
les  personnes  usurpant  une  charge  publique,  (Code  de  P,oc6d.,  art   lOlH  It 
qu  .1  peut  etre  douteux  si  Taete  36  Vic,  eh.  27,  sec.  19  et  la  sT^O  1,-.  ! 

Le  membre  sitfgeant,  si  on  lui  refuse  d'attaquer  la  aunlitiS  Jn  «a»-.-        • 
,  par  une  objection  pr^liminaire.  sera  par  14  u.lTdans  btn  dl  c^'eZJ"' 
tous  les  ennuis,. A  toutes  les  perte.  de  tempset  aux  dlntj  ZZ^a^  ' 
t^tation  et  d«une  enqu^te  longue  et  couteu'^,  que  lulr^^^^^^^ 
d  «n  hon.a.e  sans  quality  pour  la  forn,uler.    Et  qu'on  ne  dT^a  iXTl 
c.ut.onnement  pour  ses  frais.    Car  ce  cautionuement  ne  c^uvT  t^ ^t 
personnelles,  ni  ses  pertes  de  temps,  ni  son  trouble  nnr^T  '^"'^      / 

devrapayer.sesavocats;etdeascrcau:^^^^^^^^^^^^  ' 

plupart  des  cas  pour  le  rembourser  des  d^nensM  «„V«- jI    u.  ,  ^        °^  ^        ' 

naire  ins;,lvable  aura  4t6  condamn^  Hi  X      "*"""'''""«»  «»«  »»  P^^tio- 

Jerepondsaoettepartiodela  r^firenoe  Qui  est  f«,teAi-  I    - 

lion  prtliminiUre ;  et,  s'U  eat  tobli  an'il  nW     •^°'.  ""  "'*>  P"  «■■•  okjeo- 

Vroctd^uliMmremtntiuTnapiiitUm  eVlarejeter       '"°'"''««»'*"'P«"i'«» 

i^^lllZ^^Z  ^-^°^^:JL^*^V^°*^^  <»"""  )>T.m«n  quo  j'ai  fait 
a««qaesuoa  quant  anx  deux  antnw  ^^T^;^  \^  -xijIj  _    . "  t""-"™;  ^-oj  «  imt 


•I. 
at. 


.^„„Uu  Huan.  aux  deux  autres  daase.  de  p6thibnuai««,  savoit  •  ri»    ol 
(2)  le.  personnes  pr^teudant  .voir  le'droit  d'etre  d^lar^'Z  A  j^^J^ 


•/ 


:/ 
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tioq.  (3)  lesperHonncH  prltond.nt  .voir  dt«  oandidata  A  cotte  iledion  "      M.ilf 
e  crom  devoir  d.ro  quo  I.  loi  m6.„.  „.e  p«r.it  lour  avoir  fait  una  C.on  ,Jc2 
U,«to  autre  ,uo  cello  de  r.lcctour;  poaition  que  d^tonuioe  la^^     64^  'n 
A  la  scooude  ola»ie  et  lei  wo.  10  et  3  (|uaDt  A  la  3i«,o  ^      ,\^'J 

Qua5tA1.8ccQndo  partiodo  la   rdfdrenoo,  la  question  qu'„lle  po«o  n«  m'. 
.  ri«^«u-paniprtJMnteri»uounodifficuU6.     O'estAIapartioauiX!.        »^f 
te^ee  *oitla„o„-exi.e„eed-u„  fait  A  la  prouver^'t      el^"r  ^'V  r^a 
objcohona  prdhm.naires,  difau  pititioDDairo  vou.  n'Ate,  p„a  (^lectour  vnf     ^ 

gallon,  il  dou.prouver  son  affirmation.      La  preuve  pout  lui  mm  .lim   J        • 

Twdient   d^tablir,     oe  qu'il    eavait    pouvoir    prouver    il   «•«   A,i  .v..^ 
quun  ,noyen  A  ea  portde.       Autrement  il  „e' devaU  p..  aLul  2": 
^       distant  que  le .  petition nairo    dtait   Bans    quali.6    ni     "srTT  t 

la  cour  eo«.me  motif  de  aa  deman.ie   du   r'eje    de        Xon       nT   t 
i«  eontenter  denier  lea  a%atidBB  de  la  p<5tiUon  par  une  J^^^^^^^^^ 
jnCme  ^iaser  lier.laseontartation  aana  rdpol  comme  IWrouve   a  lo^"      n  "" 
Wrautrecaslea  |^titionnai.ea  aur:ient  6t6  forei"5  ^oJv     ,  ^  qS 
d^lceteurquiestla  premiere  allegation  de  leur  ndtition      /w  t  ^  " 

Practice  of  Election  Committees,  p  9J  Middler  ^IwerU  ^T^'h"  ""'* 
^    1\  Weat  Olouceatersbire  -ausii  wlr«.„    '  ^  ^  '    "'*'""  ""**  ^«'^'  P' 

position  qaWn^Jeife  dear  nJtT^^^^^^  P-  168,  169.)     La 

-     >>'-tP-Plusdiffier^and,en;e:^ri™'-i;t^^^ 

tionncment  sur  le  fait  «ue  les  eautionsou  iCd'el^  ^^^Z^Z; 
lestribunauxcivils  ordinaires,  Te  ddfendour  aui  fon,l«  „  T  T  !*  ?  ""* 
n.a„tdWsai.ie-arr.tavant;gement«tlT«sl:  f^^^^  t^^l 

ou  qu'ilest  sur  le  point  do  o6dor  ses   biens,  n'a*,ume  une  tfic  f  n   nL  f    r 
plus  simple.     (CodedoPro.art.86B.8l9)        """*'""»  ^^^'^e  «»  pl"8  facift  ni 

Pri%dgred  on  preliminary  objections. 
.      COURT  QF  QUEEN'S  BENCH,  1873. 

MONTREAL,  23bd  JUNE,  1873 

Coram  DirvAL,  Ch.  J.,  Drcmmokd.  J.,  Badolev,  J.,  Monk   J. 

Taschereatj,  J.  '     ' 

No.  80.    .  . 

DERBY, 

•  '         .  .   and  '  AppBLtiMT; 

HERRIOK, 
Bf!LD:-That  an  action  qmnto  mimris  doM  nnt  iin  i„  .•■  ,  "  Kbbpondbkt. 

confining  100  acL,  moiT  oTv4.  ^  the  ™h  «  T  "'  «  "'""'"*"  *"  "  ""  '^'^"''f"'^  " 
'  railway,  which  roaaces^eXoZuU^lTlSntTtSl        °/  "/^°' ''  ""'""""*  "'  * 

t.^.tenceor.„ch«Ulw.xpHortor;aVrL°a?^^^^^^ 

This  was  M  appeal  from  a  judgment  rendered  in  ih.  r.> 


-wnviHe, 


.,iu  the  di«„et  of  JJedfo;d,  by  Wt/a.  J;;;!  6th  0/ jZ, 
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T  OP  QUEEN'S  BENCH,  1873. 


. — TW,  ,  .  _  ^ 

11871,  dl«tnlRHi.i«  an  action  brought  by  appellant  to  recoTer  from  reipoadMi 
tho  lum  of  8200.  „  *^    IIP 

Of  the  aboTO  amount,  8150  woro  claimed  m  tho  proportion  of  th«i  purohaie 
money,  under  a  deed  of  sale  from  the  respondent  to  the  appallant,  of  a  lot  of 
land  dc-oribed  an  oontaininR  100  nores,  more  or.  less,  repreaontiug  the  value  of 
•i  acroH  and  108  rods  of  the  l»(  occupied  by  thti  HUnstead,  Hhefford  and  Cham 
biy  Railway  Company,  whoso  railway  traversed  tho  lot,  and  150  for  damages 
for  non.deli»ery  of  the  portion  of  tho  lot  occupied  by  the  Railway  Company. 

The  respoudont  pleaded,  in  effect,  that  for  many  years  before  the  sale,  the 
portion  of  laud  in  question  had  boon  occupied  by  the  Railway  Company,  L  the 
full  knowledge  of  tho  appellant. 
Tho  following  were  the  reasons  assigned  in  the  judgment  in  the  Court  below: 
"  Considormg  that  tho  sale  of  tho  piece  of  land  firstly  described  In  the  deed 
of  sale  in  this  cause,  filed  as  Plaintiffs  Exhibit  No.  1,  was  the>sale  of  a  tbinr 
certain ;  / 

"  Considering  that  the  whole  of  tho  property  intended  to  be  sold  by  defendant 
and  intended  to  bo  purchased  by  plaintiff,  hiia  been  delivered; 

"  Considering  that  it  appears  as  much  by  tho  said  deed  as  by  the  evidenoe  thai 
tho  said  plaintiff  knew  that  the  Stanstead,  Shefford  and  Chambly  Railroad 
ci-ossed  the  said  piece  of  land  and  occupied  part  of  the  area  of  the  said  lot  of 
land  long  pnor  to  tho  passing  of  tho  said  deed  of  sale,  ami  tjiat  the  land  ooou- 
pied  was  not  owned  by  defendant  or  in  lus  possession." 


Duval,  C.J. :— This  was  anaotion-by  the  vendee,  appellant,  toreooTer  fliO 
as  the  value  of.  part  of  a  property  in  tho  Townships  sold  to  him,  and  not 
delivered.  The  action  was  based  upon  the  fact  that  the  Stanstead  and  Shefford 
Railway  runs  over  a  portion  of  tho  lafld,  and  the  purchaser  elaimed  a  dimina* 
tion  of  the  price  to  tho  extent/of  «lbo,  as  the  value  of  the  part  occupied  by 
the  railway  and  iiot  delivered  to  him.  In  answer  to  that  the  vendor,. Herriek 
said,  you  knew  perfectly  weU  what  was  sold  to  you ;  it  was  a  corn  certain ;  th« 
railroad  was  there  before  you  boujht,  and  it  increased  the  value  of  the  part  you 
purchased.  It  is  important  to  note  the  fact  that  at  the  time  of  the  aala  to  tha 
-ppelfant,  the  railroad  track  had  been  fenced  off-  It  cannot  be  supposed  that 
the  vendor  intended  to  seU  property  that  belonged  at  the  time  to  tht-Railwaj 
Company.  The  action  was  eviden  ily  an  afterthought  on  the  part  of  the  apptl- 
iant :  ,t  was  properly  dismissed  bj  the  Court  below,  and  the  judgment  mnstbe 
confirmed.  ^i ,  e>  .  »-•  iw 

'       - 

Judgment  of  Court  below  confirmed. 

LaflamvM,  Huntirigton  dt  Lqfiamrnt,  ht  vp^Wnni.     " 
Doherty  d!  Doherty,  {qx  xt*i^ni%ni. 
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COUR  mi  BANC  DR  LA  RRINE,  1874. 
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COIJU  DV  BANC  DE  LA  ItKINK,  1874.  ~ 

QUKBKf,  0  DEUEMBRK  1874. 

Com.  I)oH,o.N.  J.C.  Mo«K.  J..  T.Ho„.a.,,.  j.,  r,,,,,,  j^  „ 

_— ^  •         Sanbobn,  J. 

-  •    ,-     '  Ko.  fl7. 

CMAni.KH  WOUEAf, 

D^'tnd'eur  fn  C»ur  Infenentt. 
„  Apprhmt; 

>JACQUE8  COLLI.V, 
,i  OmanJrur  en  Conr  Jn/erir„r^, 

"i'C'  »  Jntimi 

I«.  I.»r«l„k,„.  ont  oa  vJtu  dV".S  J"ri„l  V"'  T""""  •"«»•»»•"•"  "•  droit  .,«• 
•uou»e r..t,iotlon ,,u.nt A l,l„ oholi  d"-*'''--.  pour  Otro  M.r,utlll«  »L» 

.     ■  '""*»'"'°^  Thomas  Gaudroa«marcuillior8or.„»TK  nouvoau 

«,  s^t:ti^Tr■rF•■"^■:'"^'s;■ 
do  tout  temps  dans  la  Darokse  A^  «?*  Ti  ".""'SU""*  <''">s  sa  Requote  quo 
sortant  do  charge  avaitTdTJl  .  i""""' '^^  Moutmagny,  lo  maiguiUier 
«?tait  diu  nap  ul        •  "S*  ^'^  proposed trois  candidats  dent  I'un 

veniion  4  cot  usage.     '^  """"  ^""^  'l"'^"^  ''^»'^  '''  ^"»te  on  contra- 

L'intime  a  obtenu  on  Cour  Infdrieure  un  ju-rement  aui  lui  „  „n„    aa  i 
elusions  do  8a  llequOte.     (1)  "  J  "o'''"^"*  I"* !««  a  occordd  Je«x  oon- 

L'appol  est  do  CO  jugement. 

""UHgny,  par  Ji.  in  Jnge  Doiiu,  la  36  Mara  I8T4.  • 


w 
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C«tf  propotition  fr.pp«  oommo  .yaut  <,a«lque  o'hb«  d'eih^rbfUnt..    IJ  fku- 

di-p«,itioa  bion  fora.oll«  pour  f^rc  pr.v.Ioir  lu--g,  .Tp^^^  .TfK 
prudono.oon.unte  ,j„t  .u  C.^.d.  ,uon  Fr.no.  ot  ,ur  lo  to,.o  for  „"  do  Si 
c,u.  auton^j  lo.  puror«ion.  rd.idcnU  et  ton.nt  fou  ot  lieu  A  .„  rJuT L  .^ 
bK!.  pour  cl.o.H.r  1«.  .n.rguillior.  ot  qui  pormct  A  doux  d'ontrW.  1  dlaZ 

M.!::s;rri:rsi:^:trs;r::  ^^ 

.u  p.oi«io„,  .  aroit  d..iro  .e.  .:  ui^^^^^^^^^^^^^^ 

«.( .,  en.  18,  <«c/.  45,  SouMnect.  1,  3  ot  4)  ^••<70'««m« 

rcstricUon  quant  4  lour  ohoix.  "na^guilhor.  sans    • 

D'abofd  rj,..g.  n'ad'autoritd  que  Ior«,a'il  n'ost  oontrati!^ ni  aux  nrinoinJ.     i 
uno  lo.  oxpro^..     (Quyot  vo.  Pabriquo.  pp.  225 ot  226.-^0X0  lo^Z  l' 

-iv7.)     Or  il  o«t  contrairo  4  la  loi  cfc  aux  nrinnin- J«  '^""•n  vo.  uMge,  p. 

Moi..iensdan.i:dlectiondcsn.aigunil^^^    ^       r^-tro.ndre  le  ohoix  do. 
C'eat  ce  quo  I'Abbd  Affro  d.puU  Monwignour  Affro  exDrim.  A 

•■  guillior.)  ottiml  le,  ,eprto„tal»  del.  ran,?™  .?1'°    "  "l'™"'"'  ("'"•  . 
'•  paroiwiens."  ""'  P'^P^^Hon  qm  la^ait  toute  liborj^  aux     ' 
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jyait  dctit^^wwl^  Al6nwigneTir-ini^ 


p->H  ,„u.  -^™-='drr;™:si.;t":^:St:.t* 
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Uorvau 
Cullln. 


I 


pw**.!  I.  Ml  J.  .I,i,|.lr  I.  mw^llli.,..    tt.  l,.n,»rlll«.  m„,lrZl 

t  Lt;:;::.  ^  '^  -  '--'^^  •"" '-" "'-"  v}  '?•" ■  -o  u  :,rr 

,..«:::::  s::„!::::::„r'""'"'™" •••■•■•"  ■•  '-«•«»•■•■  '*.^- 

C>.uluut  w.  iiiuur.  «.li.ictri.nt  l«uf„ritd  do  I'mau.  d,„,  |«,  ««  „a   .... 
^  ^U  jUK«»«„t  .10  l»  Cour  t,.r..riouro  «t  Infiru...  ct  roioi  I«  juK,„.ont  do  U 

«..1,  Joan  U.,„.Me  0.udr..u,  Kra,.v.,iH  Coulo».l.c  .t  Uui,  I)i.,„  ont  Tp  o. 

...  .^.  con.u.e  ,„.d..  «t.  4  1..  churKo  d.  ,..«r„uilli.r  do  l'(K..vre  .i  F.brilu    d!  I. 

-     du.  puro.*,«  par  Than,..  (>«udr„„u.  lo  .„«r«uilli„r  .or.«„»  d.  ohurKo'  "t  nuo 

1-  |H  ant  ,  ...  prop...  p„r  d'.utr*,  puroi.io,..  pr^,^„t.  a  r..«,.„bl  ' 

c..  ...>.«...Ht.o,.  „,«o  1«,  tro..  .utr«-  o...did,.H  par  lo  C,.,$  qui  pr..idul»  I'lr 

0.1.^.1.1^  ant  q„o  Ioh  t».«,  ^.ut  ,Jl«  prin  pour  len  ,,untro  ..,H.did«t»  nUm  urn  m 

IM..  part  A  I  u.Hu„.blcV  H>  Koicnt  objoor^.,  r.pp..|ant  u„b»o ,..  u„  plu,  .ran 
no„.Bro  do.u/rrng«  ,u-auc«„do-  troi.  ««tro.  c.ndidat,  eta  d.o    .151 

:z':!!;;r"   "    " '' ''"'''""  '•  '•  ^""^^  '•  '^-  ^'^«'""  ^? 

p..ro..«,  depu,»  u„  grand  nombro  d'an„de«  aans  iuUrrupti.>n  .t  .an.  r<ol.™a.iou 
lo  lapartde.  p,ro..mcn«,  do  n'olirc  oonuno  ..ouvoiu  mrguillicr  quo  I'un  Z 
trom  candidal,  propcd.  ou  .ugg^rds  par  lo  marKuillior  .ortant  de  charge,  et  quo 
cot  „«„««  cut-l  dtd  prouvd  no  pourrait  provaloir  k  I'oncoatre  du  droU  quo  le. 
I..ro.,«,o„a  ont  par  la  loi  dVlire  run  d'o.tr'ou,  pour  etro  nmrguillior^n. Icul^ 
restriction  «t  iveo  uno  euti«iro  liberJd  de  choix  ;  "^ 

t'onsiddrant  qu'il  y  a  errouT  d.n.  le  jugcmcnt  rendu  par  la  Cour  InfdrJouro 
qui  a  jugd  que  le.  paroiwion.  no  pouTaient  ciiiro  quo  I'uno  dcs  troi.  penwnn.s 
qu.  avaient  M  proposdo.  par  le  marguillier  .ortant  de  charge  ot  qu'il.  n'avaiont 
pu  dUre  1  appelant  qu.  n'dtuit  pa.  Tune  d'elle..  quoique  d'.illcur.  il  out  le.  qua 
lifacation.  requises  pour  remplir  cette  charge.  ^  .      ' 

Cette  Cour_ca.|c  tt  an^ulle,  etc.,  et  ddclaro  et  adjugo  quo  I'appeUnt  a  otd  bien 
etdueinontdlua  laditecharge  de  .»arg..illicr  ii  "(Euvro  oTF.briqu  de T 
ditc  paro.H«,  do  St.  Then...  do  Mon.magny,  et  renvoio  la  lioquflte  Hbellie  du 
^U^ntimd  avoo  ddpen.  t«„t  ceux  do  1.  Cour  Infdrioure  quJ  .ur  le  plot 


A.  X.  Talbot,  avocat  pour  I'Aappelant. 
W.  C.  Langucdod,  ^voca?  pour  rintim6 

(^■')  : \__ ^ 


Judgment  infirm^. 
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COURT  OF  QUEKN'8  BBNCII,  1873. 
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COUBT  OF  QUERN'S  BK^CM,  1878. 

MONTRI^I,,  2JnUaEPT«MBM,  1173. 

«-,   DtvAL,  C.  J..  ]>.„«.„„.  J.,  B,W.,,  J.,  Mo,.,  J..  «„ 

Taioiiiiiiau,  J. 

No.  U. 
DAMK  JANKT  BUCHANAN  ir  At., 

/  ArriuAMTi; 

AHI>  '^ 

DAME  KLIZAHKTII  McOORMIOK  it  rm, 

^  ^"loivtni*  antiMrimi  dtmand  in  Court  btU^e, 
Hutn-l.  Although  It  b.«„,  pr„,.rt  ,h„  . .pi«rh,»«i«diAf«,^.tK  '^T^*'"""' 

--^r'tElir'T  ""  ''t"^"«J-^«'««'>^of  Mr,  Justice  Maokav 

the  de»H„d  fyled  tleir^rriS;    ••-"«  a«iiber.ted ;  cooHidenrfg  th.t 

others,  creditor.,  is  for  loanV^f™™;'  l  L  thl      Prf-^'r  ^'«"""""'  "<* 
k-ages  mentioBed  in  it  .od^ZT     ^  "  J    -  ""*""*'  obligationa  .nd  mort- 

I872,rl  "iS^^^^^  '"'^'""''^  by  .judgment  of  17th  No«,n.ber 

considering  th.t  uX  the  In«,i;e„t  AcTof^869  f"!  """"  "^  *"' 
a  de.„„d  a,  „.de  upon  .id  KliXlf MoColtk  iXd  dZ"  ''  ^"i? 
or  have  been  a  trader  An<l  Ka„  j        ^^"^u^lc»,  ine  wieged  debtor  muA^g 

and  ci.hLr»lnfo7.d^z.';r°Tr°*r ''•'^'•""■'^Sd 

oivil  o-lj  .„d  .o.^^.J,"  °"'«" '"  """j  «l>«.»  ..vol..  debt  (or  deb.  eUi,.), 


> 
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CqURT  OF  QUEEJJ'S  BENCH,  1873. 


Btichaiiitn 
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KliznktlKMoC;C»miick  for  want  of  special  particular  aqthorlzation  of  her  by  her 
husband  tcj^r_^r  said  obligations,  and  if  viewed  aa  claim  upon  the  before 
iiicntioncd  jWtjgmint,  the  judgment  itself  is  not  before,  me,  and  it  appears  (from 
what  is  of  record)  to  be  a  judgment  in  a  cause  civil  involving  matters  disputa- 
ble and  disputed,  and  in  course  of  litigation  in  the  Court  of  (Jueen'ft  Bench, 
appeal  side;  considering  it  not  clear ^that.aaid  Elizabeth  MoCorniiok  is  a  trader, 
or  that  she  has  been  a  trader,  during  upwards  of  a  year  next  before  the  demand 
of  said  Dame  Janet  Buchanan  and  others  against  her,  that  her  commercial  credi- 
tors liave  not  taken  proceedings  against  her  under  the  Insolvent  Act,  that  her 
commercial  debt  is  not  clear,  and  that  alleged  debt  claim  civil,  such  as  said 
Janet  Buchanan  and  others,  which  is  disputable  and  disputed  and  in  course 
;,  of  litigation  before  the  ordinary  civil  tribunals,  cannot  be  basis  for  demand  for 
an  assignment  under  the  Insorvent  Act  against  said  Elizabeth  McCormick,  or 
'any  person  in  her  situati(^  ;  considering  that  the  said  J^izabcth  McQormiok  is 
not  in  tjie  case  of  the  debtor  referred  to  in  section  14  qf  the  Insolvent  Act  of 
18t)9,  that  the  domand  against  her  was  and  is  unwarrsntcd  by  law  and  un'der 
'.  th^  circumstances  of  this  case ;   and   that  t!ii  petition   of  the  said  Elizabeth 

XcGormick  is  sufficiently  proved  ta.warrant  the  present  judgment,  and  that  the 
proofs  of  the  said 'Pamtt  Janet  Buchanan.and  others  cannot  avail  against  said 
petition,  I,  the  undersigned,  one  of  the  Honorable  Judges  of  the  said  Superior 
Court,  do  dcclura  sa^-demand,  to  wit, 'the  demand  of  the  said  Dame.  Janet 
Buchanan  and  others,  %Ied  on  the  16th  day  of  December,  1871,  to  have  been 
and  to  be  unwarranted,  and  do  order  that  no  further  prooiedirigs  be  had  or  taken 
.  upon  it  against  said  Elizabeth  McCotmiok,  the  whole,  with  costs,  against  said 
-  creditors  Dame  Janet  Buchanan  and  oth^s." 

This  matter  commenced  by  the  following  petition : —  | 

"'To  Dame  Elizabeth  McCormick,  of  the.  City  and  District  of  Montreal, 
JiTublivj  trader  (marchande  publique),  wife  eiepara^d   as  to  praperty  of  John 
iMcMillan,  of  the  same  place,  also  trader,  and  the  said  John  M(  Millan,  for  the 
purpose  .of  authorising- his  said  wife. 
\^  '  You  are  hereby  required,  to  wit,  by  Daine  Janet  BuchanaJ,  Widow  of  the 

ilate  Michael   McCulloch,    of   Montreal,   Physician,  Janet  McCuUoch,   Jane 
.McCulIooh,  and  Elizabeth  McCulloch,  all  of  Montreal  aforesaid, ///e«  majeures  - 
tt  mantes  de  hurt  droits,  creditors  for  the  pum  of  $7,000  and  interest  ttioreoD,^ 
••j^isinj^fof  so  much  money  loaned  to  you  as  evidenced  by  three  deeds  of  obligation 
,„  ,s:;^46earing  date  and  executed  by  you  at  Montreal,  respectively,  on  the  19th  of  June, 
.    the  15th  of  September,  and  the  5th  of  November,  of  the  year  186%  the  first  of 
said  deeds  being  for  $3,000,  and  passed  before  Hunter,  Nitf^ry  Public,  and  the 
two  other  deeds  being  for  $2,000  each,  and  passed  before   Lighthkll,   Notary 
Public,  and  said  money  being  by  you  used  to  your  profit,  benefit  and  advantage, 
- -^       and  a  portion  of  which  sum,  to  wit,  $4,000,  you  have  been  condemned  to  pay  to 
th«  said  creditors  under  and  by  virtue  of  a  judgment  of  the  Superior  Court  for 
the  District  of  Montrea^,  in- a  certain  cause  among  the  records  of  said  court, 
bearing  the  number  41,  wherein  the  said  creditor!  were  and  are  plaiatiffa  and 


you  aod  others  were  defendants,  said  judgment  being  .rendered  by  his  JSonor 
3Ir.  Justice  Mackny,  on  the  17th  day  of  November  last  past ;   to  make  an 
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c;Sr<  "''"'  ''"'''  '""•^"''  ""'"*^«  \^<>^''^«'''  '"«'  'J"*  benefit  of  your 

Jrfir'''"  V\  '^'•^«»^*^  MdConnick  pre«^ted  a  petition  pravin.  that  no 
Jirthor  proceed.ng.s  be  taken  again  t  her,  allegin/lthat  «hc  had  not  Wen"a  trader 

Z,r.      A  Ta  ""'  "P  '"  **'°''"  P«"*'«»  'A*'  »«'  d«bt8  Of  i^commercial 

nahire,  and  did  not  warrant  a  demand  of  assign^nt.  ««««|ero.ai 

That  she  had  appealed  from  the  judgment  of?  the  17th  November    1871   in 
thepetmon   ofBaid  Damo  Janet  Buehanan,  a^d  others  refe:"' ITs'a  3 
Dm   Janet  Buehanan  and  others  had  also  appealed  from  said  judgment     xJlt 
th   Ola  ms  were  .nhtigation  and  undetermined,  and  not  due  or  exLble 
her  hi     .  f  •"^^•^^f  o"»'«t  was  n^t  legally  or  suffieiently  authorized  by' 

subject  t^   he  provisions  of  the  In.solvent  Act  of  1869,  and  hath  not  ceased  to  . 
jneether  liabilities.    That  she  did  not  pr^t  or  be.iefit  by  the  said":::'^ 

FlJrdi'^rn  ^"?'!"T ''  "''  a«»wered,\that  for  over  twenty  years  said 
EK^beth  McCormiek  had  always  carried  oLrade  in  Montreal.\^d  "lw!ys 
V^en  publicly  known  as  a  trader,  and   had  g4n  out  and  represented  he3 

appealed  from  the  said  judgment  of  date  the  17^  day  of  November,  but  that 
udlmtrand"  T,"*^  ^  ^'^^ .«-'«  ''  '"^  W>  »<i  not  for  the    mount 
laidTudll     ^t;     "^f  •?«'"'  *»"»'  -l^'  d'd  ■»«»  object  to  the  ex«,«tion  of 
1869  ElS'.  M  r  !''r'^P'«'«<»«ven  by  her  own  admissions  that  up  to 
i«69  Elizabeth  McCormiok  had  been  a  trader.         \  "P  w 

The  appellants  submitted  the  following  tigumenf  I 

.o^L"!i-*f  ^"^'T^  ^^^S  a  trader,  could  a  Creditor  of  a  debt  of  a  nop- 
commercial  nature  demand  an  assignment?  aaeoiorano?- 

The  appellants  submit  there  can  be  no  doubt  as  to 
By  the  Act  of  1864,  only  those  who  ceased  to  mee.  me.r  commercial 
it.es  generally,  as  they  became  due,  were  liable  to  bTput  into  ins.Hve„cy     Se. 
se.  3,  sulKsec.  2     The  words  are  :-<'  If  a  trader  ZL  to  meet  hUrierclH 
liabilities  generally  as  they  become  due,"  &c.         /  «"« commercial 

^  But  this  has  been  changed  by  the  Insolvent  Act  of  1869  as  follows  •  Sec   14 
If  a  debtor  ce,^  to  meet  ki.  liaMHties  genera  Jas  they  become  Z.-t]       ' 
The  onginal  Act  was  confined  to  commer^Tal  liabUities,  but  the  Restriction 

UnTr  trZf'of^jS  X^  ""'^""^'^'^  *"  '''  ^^^-'  ^"-^  •- 
U  hIT    ;         ,  .  '    ^"^  **°«  *"  °»*""^  «'«i<»antB  may  make  a  dem.nd  '' 

It  does  not  say  claimants  for  commertjial  liabilities.  e  a  aemsntf. 

See  Amendment  34  Vic,  <jap.  xxv.,  p.  102„as  follows:^ 
^rhis  Act  shall  apply  totraders  only,  and  persons  shall  be  held  to  be  traders 

r.en  wf  t'n  J"'"": '^°i^r°g  '^'^"^  ^^^^  ««  «^°h,  which  h  Ian"; 
ffecn  ParretUby-^lie-Bttrttttcfl-of '"■"*"*«"— ->— r  , ■.   ■ —Jssl 


Biichanui 

II  nd 
MoLomtiek. 


this. 

t  their  commercial  liabil- 


'  >'n>>.Wtutcs  of  limitations  or  presoHBia,  have  sinde  ceased  to 
trade;  but  no  proceedings  in  compulsory  liquidation  shall  be  taken^n^ 
^y  such  person,  b.sed  ^n  any  d.bt  or  debts  contracted  a(Ur  he  hiVS 
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'^  Jlenouard.     Des  fai^iteii,  p.  272: 
"  On  a  beoncoup  dLuH  h  qtfention  do  savoir  si  le  cr^ancier  pour  dette  dod 

commerciale,  peut  pro^oqUer  la  declaration  de  fnillite.  Je  compretids  que  la 
plupartdesauteurs  aien^  6td,  sous  I'anoion  oodp.  entrair^s  vers  une  solution 
negative  par  la  rddactioA  de  I'artieie  441  qui  d^terminait  I'ouverture  de  la 
failhte  par  le  refus  d'acquktor  ou,  do  payer  dea  engagements  de  oommoree ;  mais 
lag^neralite  de  redaction  4e  a  loi  nouvclle  nelaisse  plus  d'obstacle  a  la  solution 
affirmative  qui  ne  parait  ^ e  confonne  aux  principes  generaux  de  la'malidra 

ae..  &C.         1    ERnnnU    "NTn    HR  •  • 


Sirey  sur  Code  de  CommerU  art.^7,  p.  182,  Nos.  18  et  19.   ^ 

1  Bedarride.     Failjites  et  B^nqueroute?.    No.  49. 

The  evidence  shows  that  thV  debtor  at  the  time  of  the  demand  ifas  a  trWer   \ 
and  had  not  pa.d  her  debts,     feven  if  she  had  cease'dto  trade,  (which  is  not   \ 
true)  under  the  above  amendmkt  she  would  be  still  held  as  a  trader,  not  having  / 
paid  her  debts  incurred  in  tradU     The  evidence  as  above  analyzed  shows  *^' 
n^wber  of  debts  and  judgment  ^  trade  debts  unsatisfied,  and  in  fact  that  she 
pa^d  none  of  her  debts. 

.  The  o«tf«  prohandi  is  upon  her  to  show  that  she  had  not  stopped  payment  of 
her  debts  generally     (llL.C.J.,p.  193,  JlftrWy  v.  i.am^.>   Mis  ^heliad 
not  done ;  but,  on  the  contrary,  she^has  been  proved  not  to  have  paid  any  of  her 
debts.     In  fact,  she  has  entirely  ceased  to  pay  her  creditors. 
,^^\  question  of  trading  depends  not  upon  the  quantity  but  the  intent." 
(l>ona  &  Macrae's  Law  of  Bankruptcy,  vol  r.Vpp.  103  and  104  ) 

/rfm,pp.ll9and  120§"The  rule  is  that  a  man  once  a  trader  is  aj^  a 
trader^until  his  debts  are  p^d,  and  this  rule  is  not  conned  to  debts  contracted 
m  trade,  but  extends  to  ilF  debts  incurred  even  before  he  entered  upon  trade 
and  therefore  a  man  might  be  a  bankrupt  not  only  in  respect  of  debt,  con- 
racted  during  the  period  of  his  trading,  but  also  upon  debts  incurred  before 
that  time,  and  in  no  way  connected  with  his  trading." 

^'Aman  retires  from  trade;  any  subsequent  act  of  bankruptcy,  at  least 
during  the.  existence  of  any  debt  contracted  while  he  carried  on  trade,  may  be 
the  foundatioil  of  a  commission."  - 

*   ij/m,  p.  121.  Remarks  of  Tindal,  C.  J. :  "  No  one  would  contend  tha*  a  debt 
contracted  during  the  period  of  trading,  though  not  a  trade  debt,  but  contracted 
for  phvate  purposes,  and  applied  to  private  Occasions,  perfectly  distinct,  from- 
the  trade,  ,s  to  be  considered  as  diflFering  in  any  respect  from  a  debt  contracted  ^ 
m  the  course  of  the  trade  itself." 

if  she  had  and  owed  only  one  creditor  she  could  be  forced  into  Insolvency. 

Sirey  sur  Code  de  Commerce,  art.  p.  183,  No.  29 :  "  La  mise  en  faiUite  d'un 

E^^t'^So^*^'''  Prononcee  bien  qu'll  n-y  ait  qu'un  seul  or^ancier."     1 

2^re  thp  creditors  in  this  matter  estopped  from  demanding  an^ign: 
mentb^ausetlieir  claims  were  in  litigation?  ■ 

^^  There  is  no  law  which  supports  this  view.     The  words  of  the  Act  are  : 
Anyongprmnrftnlnimants  -may^make-tt-domand."     It  mattflffl  hot  whether      ^ 
^he  claim  be  inJitigation  or  not.    hi  the  respondenlE?  view  were  taken  Iho 
Act  would  be  avoided,  and  become  y  dead  letter.    A  dishonest  insolvent  would       ^ 
-xny  have  to  contest  the  claims  agaiiist  himj,ro  forma,  thuf  tying  up^the  hand.    "^ 
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:rce ;  mais 


against  the  b.Dkr«p..  '  '  '"*°"'  "''"S  "«°"'"S. !'«  en  peUUoD 

1  Bt»c,  p.  189,  Exparto  J„«pt  i.  „„„  ■ 

<    Bu^lnT^^""-  ^"™-"' «"•"■"  «»••«.»  '■• 

i,U,f.rc«ts..die:i.rA.  dl  Z^^^^^  ' 

U.    The  j,V.™.  .w„f,^   .  d'n.d1^Swr„dT''°°  «°>  "«^"' 

legJ  iulbirie,  of  h.r  SmC     ^    °' '''''*°8'  '^»»' P««^  -ria-out  Ik. 
2  Denis^t,  p.  788  ri2V     <fTf  ♦!.-»  i  , 

J;5*;r±:'ori'o,ttrd^L'"'T  ■ 

*»V>dg..„..Hil.,edtrX:tttl'Jr^^        ^-.oroa 
foliTwlT"*""  "*"°''  -■  ^''  '""°-"  '-'•»■■»  "  i-e  "..,  bo>«.„^„       .     ■  ■ 
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of  opinion,  or  rather  assumed  for  the  «ako  of  argument,  that  female  respoDdont 
had  been  and  was  i^  trader.  A  referenc.  to  the  printed  evidence  k  necessary  in 
order  to  solve  this  question,  an^  we  are  certain  that,  althou-h  great  stress  is  not 
put  upon, this  fact,  it  is  estalillJikcd  beyond  a  doubt  that  at  no  time  was  female 
respondent  a  trader  within  the  meaning  of  the  Act. 

2nd.  Hud  she  ceased  to  meet  her /i«6j7i<iV«  ^enmj/Zj^? 
'  And  here  wemmst  examine  what  is  meant -by  the  term,  "lMLUitie$  gene- 
rally: "  and,  as  a  corollary,  whether  the  refusal  to  meet  liabilities  of  a  purely 
•  civil  nature  can  bo  the  ^routid  of  u  demand  of  assignment,  and  what  constitutes 
a  ceesation  of  payments  ?  ;•  / 

The^Act  of  186-1  e^tplieitly  said  that  only  cominimul  liabilities  could  form 
the  basis  of  a  demand  like  the  present  one.^.  The  word  "commercial"  has  been 
omittpd  in  the  Act  of  1869.  In  the  old  law  of  France  the  terra  commercial 
was  to  be  found,  while  in  the'ncw  law  it  is  omitted  as  in  ours.  Yet  MaM6 
(1151)  says  on  this  point :—"  U  loi  nouvelle  il  Out  vrai  no  reproduit  pas 
ran(^ienne  disposition  do  I'iirticlo  441,  mais  elle  ne  la  coiitredit  pas,  et  commo 
■  ^"^t''?*'''®  *"r  ^'^  ™<^™es  prinoipelj  la  mamo  solution  doit  Wre  admise." 

The  French  law  is  our  law  upon  such  a  question  as  tjiis,  asAhe  learned  Judge 
of  tl  e  Court  below  remarked.  "^ 

S(  that  no  meaning  of  any  importance  can  be  attached  to^the  omission  of  this 
,  Word,  and  it  is  utterly  futile  to  seek  to  busa  an  argument  upon  the  factthatono 
wora  is^  be  found  in  one  Act  which  is  not  to  be  found  in  the  other,  •specially 
as  both  Acts  are  based  upon  the  same  principles  and  the  same  authorities,  and 
are  drawn  froin  the  same  source  upon  this  point.  '     . 

^^  Act  of  1864  applied  in  Uppei'  Canada  to  all  persons,  whether  traders 
tr  nof,  while  the  present  Act  is  confined  in  its  application  to  traders  only,  hence 
-it  was  necessary  in  the  Statute  of  1864  to  particularize  in.  §3,  §§2,  the  liabilities 
which  could  bo  made  the  basis  of  a  demandof  assignment.  s 

In  the  community^  the  Statute  of  1869  applies  to  tliose.jilone  whoar*  traders, 
so  in  the  individuiil,  it  must -be  held  to  roach  the  trader  only  in  so  far  as  he  is  a 
t^a^r,  and  cannot  be  held  toraffect  him  when  he  acts  as  a  n8n-trad<Sr ;  it  cannot 
e^t^d  to  his  non-commercial  or  civil  acts  and  liabilities.  Were;  il  otherwise, 
the  same  law  wouM  b>  made  to  have diflfereht  effects  upon  different  parties^oing 
the  same  act. 

.  /,  By  our  law,  before  Uie  Statute  oY  1864,came  intoforce,  a  creditor  holding  a 
civil  claim  could  not  force  his«ebtor  into  bankruptcy.  This  is  evidenced  by  the 
caseofRegoier  i'.  DeLqrimicr,  tobe  found  in  the  Ist  vol.  of  the  Revue  de 
Legislation. 

Tlie  words  ".liabilities  generally"  m,an  commcrciar liabilities  generally,  as 

contra-djstinguisted  from  one  single  claim  or  liability. 

.      •       '    ,    !"  *'"'"«*'  *•**  ''»''»°'s  "re  plainly  of  opinian  that  a  debtor  jsannot  be  fonsed 

^         ;  .into  bankruptcy  for  a  debt  of  a  purely  civil  nature,  1  Esnault,  No.  84,  Mnisd 

•Dr. -Com.  voL  2,  No.  1151.     We  have  grown  up  under  certain  principles,  Bays 

/:         the  latter,  apd  one  is  that  only  tradera  can  b»,procecded  against,  and  »h»tfor 

.commercial  lilebts- only,      i  ,        ■  ■  ^  — 

/        It  will  not  be  <?c*t-ndod  that  the  claims  upon  which  the  present  demand  is 
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founded  a«  of  cominorci»l  nature.  They  conBist  of  three  notarial  obligations  or 
deeds  of  hypotheque,  constituting  civil  claim,  and  of  a  judgment  of  the  Superior 
Court,  not  eihibited  in  the  record.  So  they  are  really  befor*4he  Court,  but 
these  three  civil  hypoihcques,  which. -by  the  way,  are  and  must.be  held  to  be 
nuU  and  void,  because  m  special  outhoriMtion  hadbeen  given  to  female  respon- 
dent by  hot  husband  to  passlho  same,  (C.  0.  181,  183.)  and  if  thjy  ar^  not  null 
and  void,  thoy  most  certainly  are  disputable,  doubtful,  and  in  fact  are  now  tlie 
subject  of  an  appeal  to  this  Honorable  Court  of  Queen's  Bench. 

A  trader  may  contest  a  commercial  claim  made  upon  him,  resist  it  and  refuse 

•  payment  of  it,  and  yet  circumstances  may  so  wartant  his  refusal  as  to  hinder  his 

being  haWe  taa  demand  of  this  nature.  A/orliori,  may  he  contest  a  mere  civil 

.claim,  made^ngainst  him.  -We^e  a  contrary  rule  to  obtain,  the  rnsolvent  Court 

woud  speediy  bcconje  encumbered  with  business  properly   belonging  to  the 

Civil  Tribunals.     Any  trader  against  whom  migljt.  exist  an  old  judgment  for 

•     any  ciyil  cause,  (the  reliquat  of  A  tutorship's  account)  could  insuch  case  be 

proceeded  against,  under  the ,  Insolvent  Act. 

The  resista'ncc  by  a  traderof  a  single  criin^e  lUigieusehm reason  forputting 
lam  into  bankruptcy.  Esnault,  No.  80:-" Is  would  be  absurd  to  Jl.such 
resistance  a  refusal  to. meet  l.is  liabUities  generally  as  they  become  due." 

lathis  ca«5  the  female  re.spondent  is  not  a  trader;  she  has  refused  to  meet 
no  oommeroial  claims,  no  indispiitable  debts.        "  ,        'S 

Wo  have  seen  that  our  Insolvent  Act  applies  to  traders  only,  and  that  female 
respondent  is  not  a  trader.     Wi  have  seen  that  the  terms,    "  liabilities  gene- 
*ally.    must  mean  commercia^/and.  not  civil  liabilities,  and  that  the  pressnt 
demand  w  .of  a  purely  civil*  nature.      We  have   seen   tbat  a  refusal   to 
meet  an  uncertain,  disputed^  d«bateable  claim  does  not  constitute  a  cessatioa 
,  .P"^r"^/?       "*  ^^  P""*"'  summons  is  founded  on  a  refusal  to  meet  a  ' 
cUim,  fltiubtful  rf  not  utterly  void,  which  ^aim  has  already  been  u,^  before 
the  Civil*  tourte,  and  is  the  cause  of •  much  litigation.     The  decision  of  His  ' 
UomtUr.  Justice  Maokay  was,  tllerefore,  Well  founded  in  law  and  fact  and 
wj.ndent8  respectfully  submit  that  it  ought  to  be  confirmed  by  this  j|to»rable 

TaschbbbaV,  J.,  dtMenrtcn* ;        .  '  ^C" 

vlL'^'^'f^^"'  **"*■*  P'**"^^  ^*^^^''*'  q»«  Madame  McMillan  dtait  encore  A 
1  ^uede  la  denjande  de  cession  soit  commer^ante,  soit  dans  des  conditions  & 
v(j,r  sesbiens  mis  en  liquidationforode  4  mais  aussi  je  orois  que  les  trois  obli-a- 
♦.eminotaritfcsf  sur  le^uelle.  les  appelantes  se  fondaient  pourl^air*  ce°tte 
demandedecessibB  de  biens  dtaient  fwpp^es  d'une  nullity  absolue  comme 
n  ayant  pas  A6  oonsenties  par  oetle  femme  sous  puissance  de  mari  ^veo  I'autoril 
sation  expresse  de  ton  mari  tel querequis 4  peine  de  nullity  par  les  articles lt7 
179, 183, 1296  dufeode  Civil,  lei .  s'ddve  la  question  pure  et  simple  de  savoiJ 
81  le  prgtid'argent  pw  on  non  commerfant  &  .un  commergaut  constat  par  un  ■ 
aote  d-obligation  notarid  doit  6tre  oonsid,Srtf  avoir  eu  liefi  pour  fait  de  oiimmeroe 
■jCi.  aanajo  eas  8taw-mi«=^ '^- — ^'- '- — — 


Buobaoaa 
MoCormlok. 


. -Jimerclale,  6u  sMI  dolFltte" 

fconsid^rd  comme  dette  civile  qa'une  femme  sous  puissapce  de  toari  meme 
B6pu69  de  bieos  et  marob^de  pAblique  nepeut  consentir  pu  •dmettre1j^'<v^^ 


•*'^., 


'■   ■  I 


^ 


>M 
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Bi«h»B»HM'  y„,,tn  •  — —     — i_ . 

•      "  '"anohanao  sans  .,ae  h^J^^ll  eWmeo     contract  par  la  fon,mo 
"  eu  li.u  pour  faitl.coSe  *  ot tn    T  r""  '""*''  '^''•'  ''^«  "P"'^  "^'^ 

-      """'"^i^ndepAUverqu'irn'ai^^^^^^^^^^^ 
.      ,  '' telle  etreJUt«-?^rs-^7'-'^T^^^'"'®-     ^"  q"»  done  a  preiive  devra- 

^^'aET^s=l5.r^•.•«•=.■■^~s 

•      "  devra  s'cn  tenir  A  la  nr^«n,„«*?!        7  •  P'^'*'''®  ''**  prdoautions,  oa 

-ettploydc  pour  etahlir  U  trn        °™-  f'*^  ""  *"»*  qtBTobligation  notarise  a  d^ 

tions  en  question  en  cette  caus^  sonE*..         Z  ^"'  '  ^'^^  **  ^"^  ^'"'6''^ 
envrs  un  cou.mercant  ce  oui  A I  /  T^'^"'  ^"^  ""  °°"  commerjanfc 

J.  A.  Rogeon,  1836  ^31.  Code  de  Comn^eroe,  etle  con.ment.ire  dc 

.rpo4^r!r:-^:r3^EtS7T"*"^     ^ 

"  location*  'iriii»nPi.H»«  «»        •    \  <»««.J»mHables,  de  wenife  ou  de 

'<  le-n.aX,^^^^^  pa- aetes  de  eommerce,  et  m,u.el.j.ic 

'•Beraientrelltiffrj^ 

"  crites  par  un  oommerr„rr;  fri   ,^^  »*"  '^"•t««t«°»  d'obligationgsouB- 

Ed^^e trLdU /' '"''^''^*""^'  '•'«  ^^ ^^^  ^-"-'  P««« 379,  S, 

Jevant  notairee  parcequ'en  g*n^«l  oe  mode  d'engagemeht  n'eat  ^inrS 
"^ans  le  ctjmmeree.     La  presomption  est  au'ils  aont^tr.„L«.      ^ 


HWf  to  IHin  ponmrinnti  rfgalwawt  preawr^ 


"  laussete  de  Ja  cause.    Ainsi  les  obligations  de  ia  femm. 


noo  auforii^,  passdeB- 


l»po>*if|S«»f>^¥5»»!'i\ 


\ 
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"dcvant  noUires,  lornqu'il  nW  oaa  dit  nn'«lk«.  Z^u  "^  ' — ~ 

„  „<,^^„ ,     .  ,     r*  P"  °"  *1"  «"®»  ont  le  oommoroe  pour  oauae. 

Je  poumi.  n,ultiplior  c«,  autorlt^s,  m.is  jo  me  oontente  de  chiles  oi-d««u. 

n'/SrHr*""  """'*,"  ?^ "'*•"»■♦<  *i»«  '««  «•»»«•  prfltee.  4  Madame  McMillaB: 
i.6U,on   paapour  08fl™  de^nlcommeroe,  niaia  pour,flhete,.^S' 

Sea     l7r  '3"-f-#i«i^--^  pour  S^nl 

Xti^r    r.^'^"'^'""  H  eertiMeqae  lea  obligationa  oo;trJMea  par 

1296  de  ootre  Code  C.v.I,  la  paUion,  de  cea  obligations  dtait  «n  aote  civil    - 
reqn<J..nt  r.utonaation  formdleU  son  mari  pour  produire  de  la  prt  d     , 
«uS  Zl'T  ^''T'-F^  "*'-  obligations'sont  done  frap^^  d  uoe 
r*!^  J^^aI  f  T*'"T  '"  '",  P"8«  3  de  leur  factum  ne  aemblent  paa 

mett™  en  d6dte  que  la  dotte  ^dit  pure'ment  civile,  vide  2o  ;  "  Being  a  tiadr 
could  acreduprof  a  debtpf.^n-commercial  nature  demand  an  aaai^lnt"!' 
Lo.  appelantes  i^dtendent/que  Timimde  r*5onnait  sous  serment  avoir  reou  le 
m;  ":;"^'  «'»'--/''«*'«  P-^^ntion  porte  a  nVe,  car  si  elle  n  ^ij 
1 1  '.  /r"™'/""  I'autorisation  exp^ss.  de  son  mari,  elle  Z  peu 
fa„?iT°  '"*^'"'"7  "^  "*"'  donner  vitality  Aune  nullitd absolue  et^b 
sans  autonsatioo  4o  son  a(ari,  dont  il  n^apparait  rieh.  ": 

II  y'^Z^T"  ^'r  y^"'*"*  »  P~fi»^  d«  «?t  ""^ent  en  bdtissant  des  maisons. 
II  y  a  deux  rtponses  vu^toneuses.  A  donner  a  cette  pretention  savoir  • 

*lliJ:„V    r"^*  ""/"'"'""  est  simplement  fondle  sur  cbs  obligations,  .>r 

«lles  son*  nulles  et  potar  pouvoir  faire  usape  du  fait  qu'elle  aur.it  ret,^  queliue 

„      avanug,  du  prfit,  il  aurait  fallu  aux  appelantes  am^der  leur  plaidoirie,tttt 

rrerdTtr;^:::.^"'^'"^^^^^^^  ^^^ 

en^a  mIZC'  T,!^''*'- McMillan  ait  profite  da  prfit.  A  quel  montant 
d'urll"'^  «     '''  ^''''''  Je  dossier.nenous  4claire  pas  sur' co  fait 

SuveTr  /   ^'"**"""«'"  "  <»«"«  ^t»«'  n«"e  «6  .W.i>,  et  lea  appelantes  ne  V 
S^M^sSir  ^'*'^  «P^°^«'™ire  4  la  diZlt.  insur 

B-W^^-^^'"^'  pr^tendent  que  la  dette  a  6t6  recoi^ue  par  jugements  mais  ils 
•":lttJ:r^      ""^"^^^^^   fo^-Hte    indispensable  \Ln     1:171 

lull^iXtiTesrrr^^^^  J-gMuaumoi^la 

-  i...ent«,!!;.me  ^^2::^;:^^^^^^^^ 

rftU  de  cette  poursuite  des  appeU.nte3  contre  les  intimds  rant  u^o^J 
oup^neMreanarmimnntAnnt^i K  j.  .  ..    ^       .         .  °°^"''  "  ^<>"L 


MeConiUdb 


/ 


±-n  eflet  la  Cour  Sup^^eure  est^  „„  trib^^  ^^^^ 


\-. 


;W;i%l 


MoCoriultk. 
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..-  """        : ^  y'   . » 

1  appel  u'cst  pas  mis  a  i)(innt      Et  dan- PinJAw!*  j    *     »    •*"  ^"""-e  tant  .,uo 
premioro  .nstance,  ont  oependant  co„,ont\a  son  exdcut  on  ZlT   Au 

Ba.  ,1 ,.  ,a,d  ri,e  ha.  g„„,.J  .  bjpo.h*,,  .„d  .he  hjpothM  hXn  Jd  „„! 

:  .h:«.i':hoS"h':x  Cdt'^'iit^'r:  irei-t^--^""" 

reverse  that  judgment.     It  »  a  strange  inconsistency  to  8«y  thatth  s  Court 

nd  th'eT;:    T.'''«'P«^'»-*-«PP««''-gl>aB  given  «,curU;^ 

the  d  b    '':h7p  ''r  r  'V""'  ""^  ^^  -o  «„spen.ion  of  the  exec«  ion  fo^ 
the  debt.    The  Coi^t  .s  bound  to  proceed,  unless  it  goes  against  the  re  y  letter 

If  8  person  lends  money  to  a  trader  ^ho  i.  carrying  on  business  publicll  i.  th!; 

.not  a  commercial  debt?    I- th.  cred^.tor  bounk  folloT  ry Cn|  Tf  the 

l^oneyand  see  whether  it  was  upended  in  the  business  of  ^TXtI 

clTl^  :,r°"*^  "  "  favour  of  the  appellau^  and  the  judlat  of^I 

Court  below  will  be  reverted  aceordingly.  ^  ^       ^ 


AT" 


■■^i|«ii^ 
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Tho  following  u  the  judgment  of  the  Court:— 

The  Court,  etc.,  oonaiderinR  that  it  is  establiHhed  iy  the  eyidonoe  of  "rcQord 

and  ulao  by  tho  adniimion  made  and  of  record  by  tlie  said  k  McCormiok  tho 

female  respondent,  that  she  was  a  murchamlc  pubUque  carry ioR  on  trade'as  n 

Irndor  at  tho  city  of  Montreal  separate  and  distinct  l>om-  that  of  her  husban 

the  said  J.  MoMillan.tho  male  respondent  in  tho  petition  and  pleadings  mentiojr 

»t  tho  tune  that  she  incurred  tho  liubilitics  to  the  uppollauts  in;thoir  petit^ 

!   this  otiuse  mentiohed ;  i  v  *^    -^ 

Considering  that  it  is  established  of  record  that,  by  ft  judgment  ufJidorcd  b 

,the  Superior  Court  at  Montreal  on  the  11th  M^y,  1871,  in  fuvo/of  the  saill 

npp..lla„tH  against  the  said  E.  McCortnick  as  such  murrl.^n7publi,iue,tL 

iin*  ^'".^™'''*  J»«  condemned  to  pay  to  the  said  app,£.ts,  tho  sum  of 

»«00,  claimed  by  them  in  their  said  petition  set  forth,  petjdow  of  her  liabiliL 

^  ttlbresaid,.  being  for  a  loan  of  money  to  hei^.n.ade  by  th/aid  appellants  for  Lr 

profit,  bcnpflt,  and  advantage;  considering  Uat  tho  *fid  E.  McCormick  liatl, 

appoMlod  against   the  said  jTidgh.cn t,  but  hath  given  .a  written   consent  Ahut 

.^execution  for  the  enforoeme<of  tho  said  judgment  shp^iKl  inpu^  at  tlie  de/nand 

1       «'««rappellant8  in  due  course  of  .^|.,<rwit,  Sgair.st  tho  property  Lve- 

aWe  and  JmmQveablo,  and  thereupon  tho  saif  E.  McCormicIc  Ivith  given  security 

for  )B^9ts  only;    considering  that  the  said  4pbt  so  adjudged  against  hir  hath 

not  been  paid  by  the  said  E.  McCormiok,  ai^  that  she  had  failed  to  Xet  her 

said  liability  to  her  said  creditors,  the  appellfiuts,  at  tho  time  of  their  lylinK  of 

the  said  petition  in  insolvency  againsit  her ;  //  /  ■'     *=• 

Considering  therefore,  that  sho  cannot  bj/law  stop  or  arrest  the  farther  pro 
cccdings  in  execution  aforesaid  against  he,/by  the  said  appellants,  nrir  specially 
the  said  insolvent  proceedings  against  her  lipon  the  demand  agains/her  by  the 
said  appellants,  her  creditors  aforesaid,  as  iet  forth  ind  claimed  iiv4nd  by  theii 
petition  foresaid  ;  /  7 

Considering  that  in  .he  judgment  of  /he  Hon.  Judge  of  th/said  SuperioW 
Court  for  the  District  of  Montreal,  sitting  in  matters  of  insolvency,  and  specially 
upon  the  matter  of  the  said  petition  in  if.1  vency,  and  the  ipiiitters  in  insolvency 
therein  contained,  rendered  on  the  2iijl/ day  of  March,,  1872,  there  is  error 
doth  reverse  and  set  aside  the  said  judgment,  and,  prociedliig  to  render  such, 
judgment  as  the  said  judge  should  have  rendered,  doth  maintain  the  said  petitioh 
in  insolvency  of  the  said  appellants  against  the  said  E.  McCormick,  and  dotk 
order  that  such  further  proceedings  thereon  be  had  by  the  said  appeUants  as  to^ 
law  and  justice  may  appertain,  with  oostg  in  favour  of  the  said  appellants 
against  the  Baid  E.  McCormick  of  tho  Court  brfow,  if  aw  there  be,  and  also  of 
this  Court.  . 

Judgment  of  Superior  Court  reversed. 

fhon.  W.Ritchie,  QC,  for  appellants. 

J.  L.  ^orrw,  counsel. 

Perhint,Mmk  dsForan^  for  rwHpniidayrf^ 


^ 


(j.  L.  M.)       / 


,    1 


\-  '■ 
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COURT  OP  QUEKN'g  BENCH,  I874. 
QUKBEO,  7t.«Kptei,bkr;,8T4. 

'  No.  43.  r^ 

PHANVOISa.  y.SOULARD, 

'((««<»/.r«,  arr,>r,i,<,r,„„>  ,^t7^.^,4.,^^j 

AMD  ArntlAKT; 

FRA.VVOIMLETOURNEAU, 

•/;  a  Bou4,  for  the  opHl'„t  """'"«  '"  ""'»'.'  -»  «'-"^- ^ar,.,,,.'. 

P.r  «,n  Hobn,ur  ].  Juge  en  Chef  MeredS       ^       '""  •"'""  '  '^^  ""'^«y<5« 
«ou8  ne  pourrons  donaer  une  juste  uU»  aL  1      '' 

^'Appelant  alieguttit :  I 

Qua  par  acte  du  4  Septembre  Iflan  i„  j><r    j 

"«  ««..«.  d.«„.  t^ufc  dj.f«'  ! 't'r  "  T'*  """"^  •»  *"""e«. 

■»««>  «,.o««ion  d.U  p.r™«s,'Cl.       T   "  "^'•'  '"°'^™  '•  i^ 
<l.«r  p.,  u.u;..„t  du  5^S,.^  ""'J.  I"' '•'"■"'-U.  <..U  <.hu  .„  d  J^ 

3  A...  ,860,  »  Pi.^  A.S  "du'w.' r    • '™'  '"'•"'»°»  "■"'».  '• 

MWIledi,  I.«,hJ„e  „„  d„„     .  I     .r""'  '■'  '•;•"'  -"•  M«io  Jo«ph>. 
P"  1.  d^f..d,a,  .„  den,.„d.urt  r„.  ri     ""T  *'"''  "'"'  *>""*  "  ^-t'og. 

B.n.art  p.,,«,„  ...u  a^M';,  rrc^r.":;; : "":"  °"™"'  -"•  •'- 

l«  propniM  de  I.  „„i,i«  de  rimMuhl,  "I'      ?.  ™  «>"»6quei>o.  il  ,&lTO.it 
■  m-rnm.  d.p'„i.  p|..i.„„  .„„^2  ™»-».e«.o„„^,  .,  I.  ,.,.„,  j^  f^.,_ 

L^toarneau  tftait  tenu  asontourrf^  „      ?      '  ""*«  <^  ^o»V«>ge,.  1«  dtfendour 
dcmaddlur.  *""  "^^  garaatir  son  ^ohaDgiate  repr^sent^  par  le 


.^^ 


fl«.v«ni  lea  conclusions  ordinair^ 


une  action  en^arantie  Cormelle,  sj^" 


/-■ 


^..r 


I  • 


«'  tr'  f^  '■'^Fi-'j'  'T*f.'""%'wap'^i^j^'^|, 


'^ 


'/ 
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q^•  le  a^f.ndour  Alt  condin,n<  A  Infmnfr  d«..  I'mUob  pripclp.!.  «^  fwlioa 

da^  C-iTn^iSi:'  ''^"^'  ^""'" '''-'-  •"  ^•^^^  •--  -^p'^- 

.ujotd.  lunmeubUd^rUen  I.  d6cl.r.tion  du  di.  8o«l«rd.  en  .uUoMuoTo 

«Tclt  B  .''S'^'  •""•K''""'"'**''^"''-'  Amilh^de  L  ci-de- 
vant Courdu  B.no  du  Roi,  pour  I.  ProTJoc.  du  Baa-Canad..  I,  18  aVril  mfim. 
.n„^.  ^4  I'effot  d.  mettr.  4  execution  une  «ent-nce  de'-cett.  'co«r  dd  Banc  d! 

laquelle  Jean  Marie  Calitonftuay  6uit  de,n.>.dcur,  et  le  dit  Soujird.  fio  66- 

en  jultl  '  ""    •        «<>•""<'.  P^''.  1«  tout-uivant  lo.  foroialit^.  requL. 

Que  depuU  lor.  le  dit  Soulard  ni  ticnt  plu,  1.  dit  imn.cublc  de.  maini  d«  dit 
Letourneauy  miiia  de.  main,  de  la  ju.tice. 

dit^st^rd  all  .ii;'?;^*""  °""t»  ^  '^  •l"'^  P«'^«  i»««™«nt  de  cotte  Cour  lo 
d.t  Soulard  «,.t  ^ebout^  de  «,n  action,  .veo  ddpan.  dintraito  au  «,ua.ignd. 

*-tloditL6toarneau  allAgue  en  outre  pour  autre  et  plus  ample  nLen  nue 
dans  la  ^  cauae  No.  952,  le  dit  Soulard  "^^re  avait  aa.ign^  le  dit  L^ur'nl 

IZT  ™""  r''r'''"«"™"'^'^  ''^^'''^''•^^^•--"I'ledo  t  U 
so.ffert6v.cUon  par  bu..«  du  d6Iais«mODt  su.dit ;  et.qu.  par' jugement  rendu 

Z^nZJ  'Tr^  ^'  ^'*  ^'*"™''»  •  '''  condamn  A  indomni^er  le 
fnL,r'  r  '.''^'•'.  ''*"  J^-oondamnaUon.  prononc^e.  centre  lui  en  principal, 
.nt^rfit.  fVa..  .tdommage.  r6.ultant  do  la  dif  Eviction,  aln.i  qu Wt  paJlo 

du  dit  Soulard,  pdre.eontrele  dit  Utourueau.  >      V    "* 

Quele  dit  L<Stournca«  .  «.ti,f„it  le^t  Soulard,  p^re.  en  entier  du  dit  j.^o- 

eS^      ^  »a.nten.nt  6toint,  et  iu  .urplu.  1.  dit  I^tourneau  .llAguequ'il 

stpl..nement  hbir^aumoyende  1.  pre«riptioo  ooflre  le  dit  jugementt  par  la 

r^  /J  *  /"  "''^"'  P*'  •'"  P'*«»t<^  «-t  une  fin  de  non  rioevoir^ 

SoS?'  *°*"**'*"  •"  «"""•»»«  »'"^»  »"  »'"«»«  d'^hange  lnvoqu4  par  te  dit 

L'onvoudrabienr«warquer'quel'.otion  No.  952,  CMtonguav  p,  Soulard 

rrllT';'''M   '''"'*"''  <^'"*-e«,Uone.;d..ol.r.r„'dC;hC^ 
port^fe  centre  Jean  Mwie  Soulard,  not«  .uteur,  potir  une  o«5anc  ShSe 

fllndal      ^'T^'"  *""*  'PP^''  •"  g«antie  aon  auteur,  TinUm*,  I'.vi 

r  .    J  L*^  ^^  *^"'*  ^'^  *^'  *3i°«  oe  jugei^tn'ayant  Ja.it6  ei^ut6 
Soulard,  p^re,  .v..t  ^t6  obligi  de  d61ai«er.  qu'^  curaf  u/ .vaifL  nZ2  ei 


Huulara 
tttuuriiMH. 
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N»u«  .ouiiionon.  haniWoniont  '      ' 

,     oblignlioM.  ^  """""""""W  l«  "Kraut  il.U  iM»„de  d.  «, 

awB  coutumier  contre  nous.  -      «•!'"«"»'«  ^  eileUor,  de  ji^Jai»,er  leur  dou- 

Cea  troiH  propositions  oontwnnonttouto  la  M«.«  .♦  ,ix  ^1^ 
no  souffrent  guere  d6  difficuir  d<ifende«r-»<,us  allons  voir  q«'ellc, 

(;0Wd6fendeurn'ap«,aIldgudl«pre8oriptioi,:  ' 

sc8ontdcoul4«depui«,etjrrlTb^ir'l/'"'  "     ""' ""  «''»-»™"t«  »«- 
ten.ps.    J'iovoque  cc  te  J  Zp Uon  et  d     ^T?*"""  '"''"''*"* t  '^  '"P-^*** 

.       Cert«,  s41  cut  fait  cerdr„r:t.fl^^^^^^^  ' 

vant  CO  tribanal,   nous  aurions  Zll  11       TY'^"'  "''"''  "'^  '^"«'"'  P««  <J«- 

"  tcntions.  '""  P"™'*"  ^  «d«nettro  la  justicpdo  ses^ 

vous  par  Castonguay.  po«r  une  Z3e  £20rrr    '"""""  ^°""^  ^«"^«' 
hypothecairc;  j'.i  p«y7cette^ri    ♦  ,^  ■    ^'^•'  "*""'"*  '^^  «*  ^^^anc*    ^  - 

1^  caa  liWrd  pirce<fu^l  st  70^:.    7' "'  ' "'  P"  P"*^'*  J'«"  •"•«  <>"»* 'oua 


-»u.    .  ,ovoquoen  «a  favour  cett;pr«H«iptionde  30  ^ 


1 


■J^,-     m 


■vmimm,r 


COUKT  OF  QtJKKN'S  KKNcn,  lau. 


4.1 


Kd  <I'a9tito  UnaM  11  poavtit  din : 

y  J'^taUoWig,',  <J«  vou.  Kmntiroontr*  kdoutiro,  ni.lootti  ■viilMmw- 
criro  oatta  obligiilion  p«r  30  an*.  .  "^ 

Ob  bif n  2"  J'*>«U  oblig*  d«  tou*  payar  l«  X20fl  «,.  8d.  que  vout  m'avn  f.it 

condamyr  A  rou,  pay.r.maU  tou.  .,..  loi,«^p..«,rir.  oatt.  d-tf  par30  ao.. 

UaobtU  dw.ohoaaabian  UiHinoU-,  oa  no4,  aambla,  «l  qua  l<,o  do  p«it 
gui>ra(»;/nrondra.  (  f      i        v-  «    |«»«. 

.J'ri'".!.'!""'",*''"..-"""  '•  •^'^'■•'"''•'"'  ntlldltaatprouTA,?  Lnquallo  dc 
««i  dad>  ««,.  amtloB.  diffArante.  pr<<u.n.l  il  avoir  «iemf  p,r  pro«riptio..  ? 

II  aUAgua  K.  jugeraeni  rendu  contra  lui  dana  PacUon  do  CuatooiruaT      Or  oo 
JUKanUut  „o  parla  p..  du  dou.ira.     II  „e  p„uv.it  pa.  on  parlar  pulaqu'il  n'6iSHi 

«.ar  at  I.  opndamnation  H  garantir  contro  catto  aoUon  ou  i  «„  p.yor  le  ,„on- 

"Qu-  la  dit  L6tourno«u  «  aatUfuit  la  dit  Soulord  p^ra  en  aotltr  da  dit  Jum- 
...an  ,  laquol  oat  mlotannnt  6tal,.t,  at  au  aurplua  lo  dit  Lotoutooau  allAirue  m'il 
«t  ple.„a„,e„,  |,b6r6  au  n.oyon  do  la  proscription  o.n.r.  ,e  dUiugJel   T 
apa  do  30  a„n.oa  ot  au  dola,  ,5«oul6c,  Je,uU.a  r.,UUion  ;  l^^^Zt 

12^ t^""  """^"*  P"  '""  P''"'"**'-  «'  »'»  ""•  fl»  do  noD  rooavoir 
cont«  tout  racoura  on  garantli  b^  aur  I'ucta  d  oolungo.  Ainai,  p..  un  mot 
Ja  douaira,  pa.  una  allu.ion  n,a.nc  A  IWion  en  garantio  contre  Jo  douairp.     Jl 

/'!/« cfe  20  an*  t/qwife  , a  r«/«/i7ioii.  /  y  .A~ 

Et  oommo  pour  mioux  prdoiaor  «i  ponaio  il  nou.,  donn^  le  point  do  depart  da 

apra«r.pt.on  "rf«,,„u/a  r.UUion  a,  Ju,emen,"    Done  ^  n 'eat  pj  .  . 

I'aetti     "'"*'  "^^  '«"«^r  ""'^'»""'*  "  J-K'^e-t,  ni  do  !.  prescription  da 

et  nou.  en  v.«,dron.  pluabaa  A  eotto  raiaori.  Mais  qu'il  no  torture  i«a  sTn 
pkidoyr  pour  lui  faira  dire  eequ'il  no  peutpaa  dire.  "r  »«"»"  !«•  son 

r«.  *""'  ?r'"  •'M'*"""^'"  1««  ••  Prewription  n'eat  paa  favbrable ;  que  la 
Cour  ne  paut  la  auppl^er  a.  elle  n'eat  ap^oialement  invoqueo  par  Je^  d6fondour  et 
quejama^  on  na  paut  I'^tendre  d'un  ea.  A  un  autre  (i  Civil,  article  2?88.) 

m>n»  domandons  pardon  do  cette  longue  diaaertation  aiir  une  choae  ausai 
cl...re;  maia  noua  ayona  cru  cea  rai«.n«  n6ce8«,ire.,  en  face  dor^trango  interprd- 
tat.on  donnie  4  cette  parUo  du  plaidoyer  par  le  tribunal  depren.iere  in.Unce 

(4)  L  .nuu.6  ne  pouvait  invoquer  centre,  npua  la  vente  faite  dans  1.  cause 
Castonguay  v..  Soulard,  ni  lea  oonsequoqcea/de  cette  vehte 

L6to«rne.u,  .uteur  ot  garant  de  Joan-Mile  Soulard.  avaiUtd  aaaign*  par  ce 
derntor  en  garantie  coutre  mtion  lyri^th^baire  do  Castongaay.    CetU  cL^  ' 

jgg^f  dyniar  a^to  hien  cnndimn^  "-rt  P«yoVl>'ao»Uutd«Hi^dw»md 
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oipde  en  capital,  int^rSt  et  fraia."    S'il  avait  saUsfait  4  cette  obligafiontout 
aurait  6^4  d.t.  Caatonguay  aardt  ^te  pa^6,  et  le  difcret  a'aurait  >n,aU  .riiT 
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COURT  OF  QUEEN'S  BENCH,  1874 


<J«'«ne  „u.re  demande  hypo  h  JL  atj/.^r  ""'  ^"^^  '^^  ^^08  6s.  8d.  et 
.  '"'■'J  pour  une  autre  crda„rerrer?^  ^^^^^^^^ 

droit  reel,  la  position  aurait  etd  enco™  la  nZe  ttT?'  ""'  "'"''''"'^^  «»  «"»'« 

:    w.,.e„ers«^rni:t^'rs-?-^ob,i^uon,.ie. 

plir  la  Becond*  obliRation      uTL  ^''  '""'""*  '^''  m'acquitter  de  rem- 

..:         contbltou.  troubles,  ird'airl  eTh^^H  "'"'^T*  P"""  ""^  g^-"^"" 

•         ^""'-'^'cr^anceaVpoth^car  ous,!r   f'"^^^^     ^'"*  "''''-"''*'''»  •««-"* 

done  l'i„.„euble  ^tau'^ffe^      'r;  T^t       ^^"' '''''''  '"^  •"•"«««  •^'^'•«"-" 

^         de  C.8  obligationa  de  gait  e    tant  T"^"  ''  "  ''''  "^^  ^'^^  "«'I«»«^  »- 

J'autre.  ^"""'*'*'   *'»"*  •?'««  Pour  vous,   fflaintenant  acquittoz 

ch6  I'action  de  Castongunj  et  lotion  L  ^'*  '^''  ^'^^  •»"'  «"»''  «°>P- 

■         Dan8  un  cascoa.n.e  dans    aut^V  J/  "  •     ^"''"''"*  "^"^  ''^ "  '"''^^""•"'^ 

Et  si,  en  paMt  avant  l-actiorTl    'a  JlV  "T""^  "'"'  '''"^  ?"«»-«"«• 

nous  garantir  centre  le  douui";    1  n 'a  ^  T  ''"'^'t'"^"'"*'  '^"  obligation  de 

.         pression  du  jugement  qui  Vj  a  iontrain"  ^  """^'^        '"''^'  *"  P"^^''*  «>««  '^ 

propridt^.  .        '  "  P"e«  par  cette  vente,  et  qu'il  a  pass^  avec  la 

Zo2otCB  Pelletier  qui  I'avait  cr«e  n'est  mort  au'en  l87l  •  1'    *• 
aire  n'a  ^t^  port<5e  qu'en  187^  et  Sl  ceZIlT        V    '    *°*'°°  ^"^  '«  **«»• 
notre  reoours  en  gar^ntie     Wn.  T       ^"*  "*"^'  "**"»  •'»''»  P«  ««rcer 
nouaa^uraitque^^  eaetr  :^r?eT"""'^^^^^ 

.ous  n'awons;.  d'int.rra";r;:tt;:^^^^^^^^  - 
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garanue  puisqite  personue  pc  nous 
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COURT  0?  QUEENS  BENCH,  1874 


:  ■  "46- 

Ce  wrait  one  (Strange  doctrine  que  la  Buivante. 

Cest  b.en  ,c.  le  caa  ou  jamais  d'appliquer  fe  vieux  brooard    "  Con/m  «o„ 
valtntem  non  currit pracripHo."  "rwira,      c<m«ro  non 

Reste  le  dernier  m^en  de  Hntimd.     Vous  „e  tenez  pas  de  moi  dit-il    maia 

Qu'eat-ce  que  la  vente  judiciaire? 

\^^^Z^^ZT\  V"'"''*"?'"'  '*  I'autorit^  judiciaire  au  cobsenten.ent 

rJ  Jf  •  ^  ^'  *'*""'*'  ^  '*  ^*°*«-    E»«  t^-'f^e  a  I'adjudicataire  la 

chose  sawe  avec  .e.  accessoirea  et  lea  ditjits  que  pourait  avoir  le  sa^si  daw  o^en 

.  raiBondecetteifl8a,echoae,    Code  deprocedure  708        ***''*  ^«»  *'"'"<»»  «° 

A  la  difference  des  rentes  ordinaires,  la  vente  forc^e  divise  en  deux  classea  lea 

garanties  que  pent  avoir  I'adjudicataire.  ««  en  aeux  classes  les 

L-eviction  reaulte-t^Ue  des  informalites  du  ddcret,  ou  du  def.at  d«  crAkncier 

r^ursuivant,  ,1  ,n  eat  seul  garant.     I,  r^nd  de  so'n  propre  Mi,  %TcZ 

^  von^^"'"''""'  «"»  cohtraire,  resulte-t-elle^de  quelqu'autre  cause  ant^rieure  4  la 
V  nte,  par  e,an.p  e  servitude  ou  droit  r^el,  non  pu\e  par  le  decreU  "ult 
va„t  cesse  d'en  etre  responsable,  et  la  garantie  JH^uTitrexercee  d-lllrrrntre 
)^tml ""  •'*«"'»«'^---'>*  -»^J-  creanciers  qui  oat  touS^;:^ 

\J^^1^Z^'^^''  not,,  theorie,  reproduite  d'ailleurs  de  tous 
les  auteurs  qui  ont  traits  la  matiere,  -que  I'autorisation  de  la  justice  est  sub- 
?r  '"  «0"7tement  du  debiteur.  que  partant  ce  dernier  r^ti, "a     ifv^t 
io.^,  prant  de  l^viotion  dont  il  aurait  ^td  garant  dans  une^t;  volon  ^1^ 
Ce  nest  que  j^te;  car  autrement  I'adjudicataire  innocent paierdris  re 

.:::^i!:S!!!-^j^^^-"^-^^--^^a'>«"^^ededirequeci^ 
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CQUJiT  OF  QUEEN'S  BENCH,  1874. 


Ji 


m'a  forcd  dopremlio 
lyenir  dans  Taction  prinei- 
jjetfe  Cause  comme  dans 


centre  L<?t9urneau  iToc^Uure,  la  porter  direotenicnt 

;         A  oela  plusieurs  rdpon's«!»?  / 

Tarrible  Rtep.  Vo.  saisie  iiumobiliire  §  7      \ 
;         EnfinJa  nature  nif-nie  dc  I-action  portde  cq^ 
les  conclusions  que  j'ai  prisef,  pour  vous  force 
pale,  et  A  la  faire  cesser :  et  au  cas  oii  vous  "*  „ 

la  Dremi^To  i^t  «„  .„»•  r    •  '*WW"W«?  Setfe  cause  comme  dans 

Aubry  4  Ran,  pp.  275,  276.  <'  -  .       . 

AI«rlin,Rep.Vo.,adjudicatmre,sect.4,art  7     .        -, 

2  mbault  dos  cnees  pp.  155,  156  et  autorites  y  citiei. 
^      AI arcade  8ur  article  1026,  No.  3.  /  w««. 

.,       2Pigeau  procedure  civile, p.  252.  .  . 

1  Duvergier,  345. 

la  Durunton,  No;  636.  - 

y    ^^  do  No.  B65.  ■ 

P.  ^■Cangmin,  for  the  respondent:  ' 

PobLTuil'V^'"''  i''^^'''"*  """^"*  '^«  "°»'^«  de  ce  jugement  a„r  deu, 
points  qu.  au  fond  sent  le,  memes  que  ceux  sur  lesquels  s'a^puie  la  defense 

Sdi  ^"'""f^"^.  *•-«»«"«"«  invoqu^e  par  I'intim^  u'apaa  ^t^  suffisamment 
plaid^,  et  que  le  tribunal  y  a  suppled  d'office         ' 

de  Tent,  et  d^^change,  apphoables  aa  oontrat  da  4  septembre  1830.  et  d'examiner 

t^T^l.'Vr^'^r'  '*  f"°""^  ^  f"'^«>  '^■"^^  »«  cause  d'^Tiction  oa  A 
M  roumnt,trcajft-wM4i«twu-du~prix;^rTiTrpaieai4nrde^  dommagci  et  int^T" 
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'fZ'     '  ^?  *f  *',."°T"  ^'*'  ^°**''"'  (V«°»«.  P'^'rtie  II,  ch.  1,  sect  2,  art.  684, 

JVo.  IIB),  1  obligation  que  oontracte  le  vendeurenvers  I'aoheteur,  d«S  le  d^feii- 

"  dre  de  prendre  8on  fait  et  qause  duns  toutes  Ics  demnndes  qui  tondraient  \  L 

'  troubler  dans  la  libre  possession  de  la  chose  qui  lui  a  dtd  vendue  n'est  pa,  nnc 

obligation  prict»e,  mais  une  obligation  contracts  sous  la  faoultd  d«  s'eq  d^char- 

"ger  en  offraut  de  rendre  le  prix  et  rfe  I'iodemniser  de  son  ^vietiw."     Or 

lorsque  sur  des  conclusions  de  Jetdande  en  garantie,  est  intervenu  un  jugc- 

wcnt  statuant  sur  I'obligation  priniitive  que  le  Tendeur  a  oontraot^e  d'indemnisor 

1  acheteur  de  1  Eviction,  il  he  jpste  plus  au  vendeur  qu'i  satisfairq  au  jugement 

pour  etre  finalenient  Hbdrd  des  consequences  de  sa  garftntie.     C'est  ce  qui  a  cu 

heu  dans  le  ciis  «ctue), -et  I'intimd  ne  saurait  recoaimencer  pour  obtenir  une 

seconde  et  soniblable  indemnite  surJe  in6n.o  coirtrat  j  non  hU  in  idem,  il  v  a 

•hosojug^e^  .  .  ^ 

Deplus  suivaiitle^remnrquesde  I'Hdnorable  Prdstdentdo  la  dour  de  premidre 
instance  lors  duprononcddu  jugenioDt,Soui;.rd,  p6re,  apris  l'<Sviction  cause'e  ,par 
le  ddoretforcd  du  20  sepwmbre  I83q,  qui  a  suivi  led^lai^smnent,  a  eu  I'ouverturo 
pleme  et  ent.6re  de  son  droit  do  gaPantie.     II  appcrt  qu'il  en  a  uad,  a  formula  sa 
demands,  pns  sea  conclusibns  (voir  admission  de  faits)  et  obteuu  condamnation 
Or  de  deux  ohoses  I'une,  ou  il  a  mis  la  sentence  A  eflfefc,  et  il  est  devenu  indemne 
ou  il  a  ndgligg  de  le  C^e;  en  ce  cas  son  fils  se  voit  d<<boutd  pal- la  prescription  de 
30  ans,  opposde  tant  au  jugement  qu'a  la  garantie  eiic-uiGme;  car  il  faut  obser- 
ver que  I'obligition  do  garantie  se  trouvo  resoluble  et  rdduite  au  paiement  de 
I'.ndemnitd  d<;t(|min?e  par  jugement.  Et  cette  Cour,  non  plus  que  celle  de  pre 
mit\re  instance, '^n'ept  appel<5e  i  liq,uider  de  nouveau  le  montant^e  ccttc  condam- 
nation. 

Soulard,  pih-e,  a  bien  voulu  racboter  des  mains  de  la  jpsliice  sa  premiiirc  acquisi- 
tion. II  est  Evident  que  s'il  craint.une  sedonde  Eviction'  il  ne  pourrait  demandcr 
autre  cho^  que  d'etre  garanti  du  prix  de  I'adjudioation,  etc.,  etc.,  et  des  domma- 
ges  degiis,  s'il  .en  a.  soufiFert.  Mais  cette  garantie  rdsulto  du  second  contrat,  et 
non  ,du  premier.  Et  ce  n'est  pas  d'aillears  ce  qu'il  a  demands.  Au  surplus  il 
n'ap^rt  pas  qu'il  ait  paj<5  le  prix  d'adjudioation.  '  Pcm-on  dire  m8me  enJ^e  cas 

.que  Ldtourneau  n'a  pas  remis  Soulard,  p6re,  in  integrum,  par  cela  seul  qu'il  lui 
aurait  remboursd  le  prix  d'adjudioation,  mode  efficace  d'accomplir  son  obligation 
sil  nelni  avait  re^du  I'immettble  ^changd.  Cette  seconde  icquisition  Taite 
volontair«Jment  par  Soulard,  apr^s  avoir  obten^u  son  jugement  en  garantie,  romp6- 
chaitde  confondre  la  garantie  du  premier  contrat  aveo  celle  resultant  de  I'adjudi- 
oation. Laoumeau  dtait  bien  oblig^  il  I'indemnittf  du  premier,  il  n'dtait  nuUement 
tenu  A  la  garantie  du  second,  en  s'aoquittant  de  la  premidre.  Autrement  il 
faudrait  dire  que  le  vendeur  serait  tenu  k  tout  ^vdnement  {pmcite  ad  Jaeimn) 
de  Sure  avoir  la  propriety  i  I'acheteur,  et  dans  totis  les  cas  d'dviction  forc4e  il 
Buffirait  k  celui-oi  de  racheter  la  propriety  k  quelque  prix  qiie  oe  soit  et  d'en 
charger  le  vendeur,  ce  qui  est  oontraire  aux  principes  et  k  la  pratique. 

■     H  est  bon  de  noter  que  la  cause  primaire  de  I'^viotion  n'dtait  pas  pour  la  dette 
personnelle  de  Ldtqaraeau,  mais  pour  la  dette  de  son  autenr.    Lgtoumeau  au. 
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8oulard    ) 
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l^elourm.'tik. 
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II  r&ulte  done  que  depuis  au-deli  de  36  ans  avant  la  demande  en  oette 
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'«•  foulards,  p*r«  .t  flia.  tiona^t  dei  ij^  i    t     •        •  - 

neau-otaue  p.,.,e  «e«l  foU  du  TuZeLt'^lf  r^^r**  "'"  ^ 

.  *p^i.ie  I.  p-Hpr:d?3ordirrr^^     Hb^mio„,  .'py^. 

nairea,  faoiles  4  comptendre  et  «A}     !  ""'*"/'•"•  «*  Precise,  en  termea  ordi- 
»«PMp«,adre«.„  .dversair^Vi^a^;;^^'*'"*'''  ^^^  '"^'^  ordinaire  ot  d« 

<lWion^I^thier:  P^;^^::-^'-^ 

'    1,'appelant  a  4mia  en  nrfn^!^  a  ^    .  7,  f'  ^^  '^^  P'  ^'^a.     -"^    

;        garanfne^Hrt  qTd"  jT^^^lf ''f  ^M«e '.  p^scription  c^ 

,%  *'o»Wed8tedu.lerjuinl835d;t:H    f"  1r'  ''»*'>* P^tend  que  le  jour  du' 

^  >aire  de  30  ,ns  .,clut  I'-ctibn  ej  t^ntTe     K'^  '^v''''  P'*^"P^«»  «^«« 
fct.  2,  art.  6,  §  2,  p.  fi03  -No   10^^-7      V"'  ^«°*«.  P-^ie  H,  ch.  1 

<J«'elIe  continue  depuis  le  ddL  Tl«^*'"^"?J^  Ldtournei^.; 

<ii««ter  cea  dishes  ques'l^rnrZ:-^^  "'^^^^  ^'  •  • 

attendu  que  la  demande  est  iXl  etZl  *     ."  *I^*"  enlaprgsentecause  - 

I'acte  d'^hange  du  4  sef^L^U^TTT  ""^^^  de^garantiVde.    ^ 
fomel,  san.  mention  du  dW^    ?'  "'5"^^  «°'^' l'««md  cottme,  gurant:  '  » 


l^-n^ois  Marie  sZ^T;:;^  dl  iSf "'''''  ':'"^^^ 


du;inomnid  L'Etoiledit  L'ltalien  r»l..:  :*  .-Y"-''-."' '""''"''•««« xerre 
1804,  d^nonce  «e  trouble  4  tbn  '  n  J"  ^  "  '*''*'''^  ^^'  ""  "^^^^'^P  ^''^  en 
tie.  '"'''^^"''  ^«?"'J«<»r,  qui  a«,n  tour  appelle ri^tidid en  gar,n- 

1^'intin.d  Mpond  4  cotte  demande  Wu'il  a  oessrf  IL.  i  ' .  ^      ^    ^  ' 

parceque  Soulard,  p^re,  ayant  itd  trottbl^  1  T  m  '^^S*'""  <»«  l'app«lant, 
ijpoth^aire,  Bd^ll^e^Zti^'Z  S.  ""  ^""'  0.»tong,ay,  crdancler 
par  d^cret,  sur  un  ZZIT^uI^'""''^^^^^^^^^^^ 

P-,  qui  's-en  est  r      u  rillt^:"!  V' 7**"''"  1836,4_So.lard 
ruison  de  I'^jhange  du  4  septSr     ^qn"^        "^.f!""*  "''  P"*^  «»  »»  t«'^«  ^V 
*ai^  ^  son  p.r.  ;r  1.  Sb^K^^^^:  iS " ''^'^  ^^"  ^^^^^  ^«  '«  -^« 

jugementQngarantieefqttecei„!I.S.u-.!f'f°*'""*  obtenu  centre  lui  an  ' 
a  '""l""<?gJ"?«WBentnHtmaintouftmr^reauiIl.  '  


<i' 


•\     - 


-7f^ 
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0 


"Par 


•ne 


Par  MS  r^ponges  I'sppelant  a  ilj^atf  que  la  garantie  cxerc^e  par  Soulard  pdre 
8  apphquait  (^u'A  la  crinnoe  rMan,^rp«r  CastQngUa^;  efr  ndn  au  douaire  qui 

^     obhgd  do  ^a.««r  c-<5tait  1.  foute  de  I'intimd  et  qu'il  ne  pouvaiVinvoquer  «„ 


^  Le  Jbgoin^  Chef  de,li  Couj?  Sup<5rieuj:e  a  maintenu  lea  exceptions  del'fhtimff 
et  A  rejBVoy^  I'action  do  I'appelant  "  ' 


^  Je^rois  ce  juj^ment  Bien  fondd,  et  voioi  pourquoi-: 
/Lorsfl^ue  SouM, pdre^  t^i 


/A  &*^  t  A  '•  jt  - ....-  ^  ^^^  *'^"^'^'  '^ Po»''«»t  ""etei''  la  prop'ri^t^  et  demander 
Ml^e  indcaiDisdiparl'intiin^du  paiemotit,  de  la  creande  de  €a8tongu>,y.  Par 
m   il  auttjt  cqp«ervd  sa  garantie  contro  I'intiM  poul-  toutes  lea  aotres  oriance.  ' 

to»mo  ,1 1  a  ft^,  laisser  vendre  de^  riouveau  la  propria^  et  exeicer  sa  garantie 
non  pourune  cr^anoe  en  partiouliet,  xmP^ur  recouvr^r  la  propri^t^ qu41  avait. 
-    ?r!-*"  S.  ;^n?'r"'  ^"°'  O^ ait,d6po8ad.d^e  et  les  dommg^  r^sulfant  de 
ev  et.on,  (Code  Civil,  art;  1598.5  CW'la  ven^e  sur  le  eurateur  au  d^Iaissement 
^  1      rdsjlje  le  contrat  onginaire  et  no  lai^se  subsi^ef  entre  le  vcndeur  et  I'aequ^rour  ^ 
'  ^  r„V!^?^u  "*  '^'"'''  P«"^^'»™«''  '«?>■«  Paj"?,  ou  la  pmprietd  fiehangge," 
tlifim^^^^^  (CodeCivll,St:    ' 

'      ^n^!^''*  ^*^'^*  **"*  ^'"PP"'""*  '^•""«-    '>  °?  demande  par  la  propri^t^  cjii'il  a 
■'   It;?'?,       ""^'^V'  ^"""""«"'  qu'n  a  ^pr^HVds  lor8q„^'sonat.teprrdttf  . 
"    ^"  Sri  W"^"     '  ^!^  **"''^''°'  laisse  ecoulor  plus  de  trente  ans  entre  1* 

M^y^    f       w^:condan.n^  en  Tortu  de  I'acte  de  1830  Ale  g..rari*tir'et 
^      ind«n.n.8er.d  un  trouWe  snrvenu  depuis  I'^viotion  par  le  d^ret  do  1836.    Mais    ' 
r  J^""!!  *•*  "^1*2^  aujourd'hui  oe^j^'est  pas  parceqie  la  terre  q«'iLpo.86do 

nil   ^aV^    ^      '""  "'  *"PP*>?*  °*  poprraient  maintenant  6tr»  troubles   si 
■     '^  ^^Tf'i''^  "''''"*  "^^'  '«  "— •    <?«  °'-t  done  «n"qael^ 
V?elque  recours  en  garabtio  5a  ne  pburrak  6tre  qu'en  vertu  de  oette  veml      ' 

n  est  pas  memp  inT^qttjJ  par  I'appelant. 

r.f^/^t,«'"^"*^^^^'"P^''"'*"''''P^"«  de  garantie  ^  invoquer  en  vertu  de  ' 
.  ,^,lacKde  1830,  qui  a^tfr  rtsoln  par  „ne  vente  subs^quente  e^l836  et  que  pnr 

ni  tenu  de  rmdemniser  du  trouble  qiiil  %ouve         '  %^"T'^ 

SAN«oBN,J.:-Ioonourwitl»,theChiefJu8ticeindissentin^l^^ 


SOulard 
l.vtourDemi 


■/  ■ 

i 


m«mbl.  .0  ,.«,ta.  u.  thta  «.«„i  i,id  P™,,!,  M%ri.  S™lin,  1835 ., ,    \ 

^  __1 ;.___"._  ; >    .  _1 l'^'   ._,  .  .  -  ''  '  '^i         ^ 


i^/ 


::^r 


Nnulnrd 
and 


ComiT  OF  QUEBN'8  MNCH.  1874. 


«  the  .horir,  i, Jo.     r.  «Jm!^.,        .    ."*'  **'''  "^"T  «l»  ««»*«.(a.™ 
Mid  immovoablo  U  virtue  of  i  XuTj      .     '^'"•"w.  olwri^ng  ooo  half  of 

«»n.,i.u..d  upon  Jid  p»;;^  x,"' tT;  r*' "  "M « (.."i;.. 

IhB  .ction,  ,ho,  iu  ton  sue.  rZ,„J™  T"."'  *  '1«4<" ««.  from 

deu.  plead,  .h  fo„„er  0!.  «'!^r'    -'7  "'•f'^  »»■:«•«•••  Vue  ,»,f^. 

.»d  that  Soulard,  ,m  „„  „i  °S  u  '""'•'•''"'''  ■"  ?"»g<»  »  b.,ibeen  paid, 
-.e  proper^  »«"»d„;i  ori"„Vrd  t  rr'"''"'-''''"'^''"!^"  T^« 

been  liberated  b,  p,..cri;,irflr;:a^  VSlbrr'''r' ''••^''"^' 
incur,  i,,  as  respondent  all«»..    .,'   ?^".*J*    T'^bjigalion  whiolrthe  ,1^, 

n-aintain'tb.  puEirinSii         !"/"''  '"'""•"■"•     ««  "  '»»»<1^ 

.«sto:i':;inXis:r"*«"'-v'-'»''-A,,u  ■ 

MoI'tSi-uf^.'^  TX™'^  "•  .  "»«'•;»«..  toW  VI.     ' 
^  l«w,  fro™  tbf  e,i'Z:  •  °"'  '"•^  ''"'°'  ""•'' "  ^^>'^  of  .b. 


■,-.  * . 


*--\- 


-  '^w,  frQm  the  eviction.  » 

action,  etJe  temps  de  cette  pretZn  '  '""^"^  P»i^  I'eidare  de'cett^ 

pondentdid  not  fully  indefflnifvh^^  •     '''°'' "*  »f  l»«  Judgment  against  res- 

i^^w{r.:pnJ:iritd.;^jt'u;;-r:;^-i.: 


'"■\. 
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r 


———_____ '  ■■"■  "■ 

trlV"  T'"'^  T'"  *'^«^»"«"  'ho  po«csHlon  or  rostoro  the  price 
and  pay  the  daniOKeP.  It  „  urged  that  the  obligatbu  of  warranty  is  JZl 
binding,  and  that  the  p«rch«Her  ha«  a  right  to  be  maintained  in  por«ioa  b v  he 

Buch  tronUe.     Had  respondent  paid  the  mortgage,  and  had  not  Soulard  «Z 

be  condemned  to  restitution  of  theprieo,  expenses  .'nd  damages  '""' 

of  Wsnhr    /     T'""f  '"'  '■"''i'''^'  '*'"^"'>«°  h«--"^««  this  alternative 

^-?^:J  ."'""■'*'"**  "spondcntdid  in  this  ease,  and  thirty  vears  h«v^„^  «l,  .1 
.ftcr  evietion^appcllant  has  no  right  of  aetion  havi  g iTL  p^rt^^^^^^^ 
This  v.ew  .s  further  justified  from  the  fact  that  a  purchaser  at  a  foC  I  h"' 
an  aet.on  en  ,.r,mie  peculiar  to  the  title  under  which  he  holds.   Tinge  Pme 
•cen,  part.  I,  p.  443 :  "  Le  deeret  no  purgeant  ni  les  douairo.,  n   ifs  subft   „ 
t.on8.s.    un   adjudicataire  par  doeret  etait  6vine6  par  „a  d^ua  rier    ou  n "' 
«a  s«b»trtu^,quiest-ee  qui  serait  son  garantet  coatre  qui  .LTi  Z'reeo  J.. 
II  a«ra.t  son  recours  contre  le  poursittTaut  eriees,  qui  eomme  s6n  gt^ut  fl   f 
>Nra  tenu  do  prendre  le  fait  et  cau^e  pour  lui  et  de  faire  Tubsister  pTh 
pat  deeret  si  „on  rendre  «  cet  adjudicataire  le  pnVqu'il  en  .  S  u'l  T" 
«v«,.es  depan,  dommagesetin.erC.ts  s'il  en  avait  luffert     E"^^^^^^^^^^ 
cn^es  a^rau  son  mours.contre  les  ereanciers  eolloquez  ,n  I'ordJ  ^^1^"' 
rapporterles  denies  qu'ils  auraienttoucl.es."  t2  ren  er  Tt  „ppC  tX^^^ 
dicret  breaks  the  line  of  title  and  opens  the  right  of  action  for^ilM  V      -^v 
and  is  the  date  from  wWch  prescription  runs     As  He  dL  i     ^  ?""^' 

.^fficic.t|y  setsfohh  thei.cts,L  thLonelusi.s^:i:^^^^ 
'8  all  that  our  law  requires  in  pleading.  •  ,  W  *'""">«'"•  A  his 

':     Thejud^ent.of  theCourta  2«o  which  maintains  respondent's  nlea  of  n 

Hoription  ,s  ,d  ay  opinion  correct,  and  should  beeonfirmed.   '  '^      '^  ^''■ 

i  ASCHEREAu,  J.,  expressed  his  opinion  in  favour  of  revorsini.  th.  •   i 

co^I«gned  on  ^r  the  reasons  set  fbr/h  in  the  conZild^  ^ ''''^^''' 
V      ^^^iSAy^  J.  :-The  respondent,  auteur  of  the  appellant,  contends  tLt  h.  ■ 
.  longer  apjJellan  fs^ara^/  because  more  than  thirty  Tarfl  Jo2T\ul  °° 

•  from-  the  property  sold  by  Ldtourneau  to  SoZd  anXt  Sl     "'  T'^ 
,  the  property  at  sheriff's^aleX  Respondent  argl  thu^-  ktt     '*'""""*'''^ 

thepro^rty^oucaneallonr^to'^anmt 

and  th^a.t  li^e,  th^t  from  tl«Xif  annuls  entirel^^^^^ 
^gjp  ^.rl^tiop  then  gave  ri«^  an  action  fo,  all^u  1^ t^ {^  j^* 
r  tioWr    lou  either  tixercised  that  right  thftn  or  Jou  may  perhaps  exereL  ;f 

but  you  cnnot  come,  upon  me  as  a  g^ritJoZel  twice.         '     ^"^''  "'^' 
In  makinfe  this  statement  (rf respondent's  jir«teiH.i«n»  t       -^   <v 

^i"^^ Of p„.,i..i„.,  ..H.^.r tf^  ' r": u'r^ " 

-rather  I  should  say  only  affects  it  aocidentalfv    fJt  "    \    '     ''^^  ""«''  "*" 


Hnularcl 
and    , 
Letouriiona. 
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■■^ 


^7' 


floui.r,i      evicfion  .Utourncau  adiiiiu  he  would  be  liable  b.  Rn,.I«,J'.  TTT^ 

tion,  therefore,  of  pro«cri,,t,qp„„oi,hor  here  nor  there  ID  thia  caw, 

.  out  w.ah.ng  to  dr.#  .«y  extreme  ..^ument  fVom  artioiriMG  0  Ht  evid!«M  ' 

^ ,        tourneau  for  what  the  law  by  apeeial  limitation  of  our  Code  allows  n^melv  'tht 
price,  interest  and  incidental  expense*  of  title.  '  ^'  ^^^ 

Therefore  the  unqualified  dgotrine,  that  the  sherirs  title  annula  th«  f  ,«. 

*  .pp-Ji,«„f  LZ'Xt  iwS.  z' lI""  "'•'°™"■ 


X 


COURT  OP  QUEEN'»|«JBNCH.  1874. 


1       ^  '      ■       ^ 

,  One  qae«tlon  more,  that  prescription  ninfVoriiihocylctl««,  buTonU  f  T 
much  «>..  then  «.«.««.  Soul.rd  could  only  have  uT'f^l  it'  " 
what  he  paid  to  the  .horiff.     ThI.  would  not  %o  an  .udemn  L    Z  •  "n 

open  to  fiction.  luucmmtjr,  lor  ho  wa».  atill 

iMoNK,  J.,  (aftor  Btat'i.ng  the  fiiots)  :-^The  ORM  niw.„».  .     -j   .    . 
culty    foulard  call.  I^touU.fn.s'a;;,X^^^^ 
«.y«,  I  .«.  no  longer  your  garani :  ^ou  hold  thi.  land  fVom   hXS    A,  .' 
not  only  am  I  not  your  j/i^rant,  but  whether  there  !«  .n  «lon  1  ^        " 

not,  the  deed  of  exchange  between  Soulard  vire  and  1!  K     il         ^'"'"'"•*  "' 
,.11  oblig,tiona  in  that  L  at  an  end.     ^  X^Jr^^^^^^^^  "^ 

:.eeond  part  I-  thl,;;?:^  H^l^  [rgr^JZtr " '"  "'  ''' 
potheeary  claim  you  called  me  in.     Thero^ia  Xerhl^l  ^  '^* 

to  hold  ydu  har.nlesa„h4  to'indemnify  you  wit*  roa^rtrtl"  logTtr     ^  ' 
p.08cription  aH  applioable  to  this  judgment      I  do  not  J^»K  f  Heinvokeg 

tW.  .  We  cannot  .y,  by  your  pL  ^ou  meant  JCrTe    ur^Te^f-'r 

.  pre.cr.pt.on  muat  be  restricted  to  tbia  judgment  add.nothingll"     wL  '  !. 

not  i^t  by  <lrplea  of  preiwription.  The  judgment  of  the  cZTZl       T    """^ 
«et  aside.-    Then,  having  reversed  thit  judg^Tnt,;^^^^^^^ 

.»  so  fer.a  subsis  mg  <K)nt«,ct  that  guarantee,  did  arise  upon  it   then  tti 
rapteesare  sob.«ting  guarantees,  and  you  have  thc^Sto  intoro  thlT/f !." 
and  Void  Ldtourneau  responsible.  Ldtourneau  savs.  v«n  M     vf,  ^J't/^deed 
sheriff  you  are  no  longerira  position  to  cal  mehV;!  7  Y        """^  ^""^ 
prccludesyou.     There  i,  no  doubt,  «,me  force  in  tM^B^;  can  Lr  ''       ' 
plead  that  right  at  all?     Ho  has  nothing  to  do  w.'tK  the  sher  ^^h    T" 
two  reasons  he  ha'a  nothing  to  do  with  it.'  Soulard  may  ty  tTr  vl!f  i   ^^'' 
.     perform  your  duty  «.d  guarantee  me  led  m.  to  get  aVheS  titl7  A  ?.i!" 
other  side  cannot  be  allowed  to  profit  by  it^  failurn      T  V v  t  ^°^  *^« 

:^»on.nse  -h,a  thing  can!;otll::eri^:l3\r"'^  «^ 
^    ft  th.8  .B  a  Mde  nowrecevou,  is  unfoundedT^elt  T  1^*;''"»««». 
tion  cimnot  be  enforced,  and  the  judgment  must  bese  «!!     !,  S         '''"P" 
of  the  deelnration  of*he  pl-intiff  e„7.„r:^';rn;d     '   "'  "^ -'^^'-•o«'« 
Thef«««rf^ro«f,<tftheju«fementareasfoljow8—     ■     .       '  ' 

Vu  que  patjon  oontrat  de  mariaire  dn  99  {.,:ii«*   ion/   r, 
Zozotte  Pelletieif  a  cdnsenti  sur  u„  immLe  i!  U»  v    .      '        "*" '  *""«  ^^ 
dou,ire.,aletseminablenn.;.';i;^;;^°.^'^\!!-^^^^^ 


iioulartf 
■ml 


■..■-B.-.r.faile.,e.  1^::^— l^J" l^r^^^:." '^j '^.^H-e  , ; 


cause  prineipalp,  all^guant  etro 


I  auz 
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Tiottiiiruniu, 
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V 

* 


H 


*<♦" 


"^ 


;. 


-        ct  ,,uo.  par  06.  acto  111  ;  ^  t«9«lurd.  p.,ro,  ot  autour  immMi.t  dc  r„ppo|.„t 

/clcvant  (?our  du  Banc  du  IloinlTp"         '''"^^  "'^"""o"  <5man6  de  I.  oi- 

,v-L  .    '     '  ^H"' "e  niettro  .1  oxdoution  une  Bcntcnoe  do  cette  Can,  A»  n        i 
y     Jtoi,  ronduo  lo  v  net  ftJvricr  uiflmA  n„„^   i  "'  ""  '^'*"<'  '^•» 

Soulurd.  ^  "  '  ""^  '^  ''°''""g«  "*o(|ae  par  le  dit 


wttu  afuleraisoirr 


\ 

'■■^  r'-m^ 

.fjBB*' 


OOUBT  OP  QriRBN'SBENCn.  1S74. 


^  M 

rare  cesHer  les  ,}  tea  aotiooH  ou  prendre  le  fait  et  oatwe  du  dit  Soulard  et  du  M 

u.  do  CO  faire,  a  Cour  le  coodamoe  4  .cquitter  le  dit  gblard  de  toutT  l^oJ^ 
damnafon.  qui  pourr.ient  fltrc  prononcdea  centre  lui  tant  p^ur  frulTt  .J"' 
qu  autres  B^mmea,  tant^en  demandant  quo  d.5fendant.  .ncaX    n  L     t  frl 

Lltahe„,»t  avec  ^pona  oontr.  le  dit  Utournoau  en  fareur  du  dit^ouJan^ 
*a-.t  ceux  de  cette  Cour  que  ceux  de  1.  Cour  Sup(Crioure.  ' 

^  EUa  Cour  ordonne  que  le  do«aier  .oit  renala  4  la  Cour  Sup6rieure  aidgewt  i. 

nis>enitentilu,:  J.'flW.  M.  le  juge  en  chef;  L'Hble.  M.  le  jugo  Sanborn. 

Judgment  reversed. 


J»».  G.  Bosai,  for^tho  appellant. 
P.  B,  Caagrain,  for  the  respondent. 
~       (J,  K. 
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COIJR  DB  CIRCUrT,  1874. 
COUB  DJ5  CIRCtIT,  187^. 

»»OSTRBAf<,  a  DlCEMBriR  1174. 
'  r«r'*«i  MACKAr,  J, 

,■  ,    No,  TWI..      '  '%_ 

i       •  '        ■      ;.■    • 

•  ^  ■■  ■ 
Hoit  rtjetAj  uvcc  dtipoun  "  '  ^      ''  '''^*  opposition  Aj  jogenioni 

■pcuvu,  „„,„„  a-,,,;:;;;:;;;;  ^ji^-j-  *»'-!-, ..  j.r4d,„»  „. 

•    '  .  Opposition  fijetfe. 


Sitrnmn,  pour  rOppo«ant. 

^"'^"«  '*  ^«<'«'«/;  fuisant  morion. 
(JO.D.)  _  _ 


# 


'  ■■   "*^  ■:,■.■.■■■■'  w 

4  Rev.  Leg.  p  566  (Mack«rr)  Saet  J.  ilT""'  f*  *'""*^'  "PP""*"?-  '"  Oct.  187J, 
1^.0.  J,  p  177  (Torrance 'j.t  No.      99   co^^^^^^^^^^  Mar.  1873,  I7' 

po.ant,lerDicen,bre  J8  3,  (Berthed  J  l     L1        »'       '""""  "••  c'^ota  et  Comu,  op- 

&»!*/*— que  Ja  conclusion  I«  Dlua  ni»tiir.ii-  a' 4-       .  .  J 

quuniformef,  c'est  que  I'op.K,  'ion  \TZ"  ,       """ ''"  ''"  •'^•*""«"  ««»««  nombreu«« 

'luesi  le  juge^ent  do'nt  on  s  X„t  a  S  ri:,-'"'?!.''^''-  "^^  ''"  ^-P-"-'  "'*  '-« 

et  qu'ellen'a  jamais  lieu,  si  tel  juiLt    *T*  ?  '"'  *  Greffier,  aa  Greffe  du  Tribunal ; 

.  s.  lei  jugc  Aent  a  cu,  rendu  par  le  ^uge,  cour  waante.    (J.  O.  D.> 
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Cor^  Douio^Qu.  J,  Mo«, J.,  T4«n«..Air;  J.,  SAitidw.J, 

W*-  K*  Ml.      ' 

ocTAVB  iQuaooum  M  41., 

; '■  ^>:.^£:  ■     .        .     ' 


THE  MOWTBRAL  KoRTRM.V  CoLoX.ZATtON  RAILWAY  OOMPAKr. 

*'  ■■■■«;  F' 


the  .«proprl.tlon  of  Ih.  iMMd  prop«,l,  refu.li,.il  .dmr.hl  -  "^         ««n«*,««,oo  of 
..  J|^^      Pf  •lipropruuon.  wl.hou.  p.y,„,  or  oftrln.  lo  S^l^^J^^:;^  ""^  "«" 

ithey  hid  leased  from  Mn.  Smith  for  fire  yeors  from  date  Jt^J.^ 
t^e  the  aame  for  five  year,  mol,  a  crtain'  ZlZl^Z  :ly^a7o6uTt- 
,a«.^  .0  the  4>ari.h  of  Montreal,  for,  and  in  considerationTfTftt  cent  for 
each  to«»  of  Btone  they  would  extract  from  the  quarry  •  Zt  thev  hJ  I 
ed  upwardB  of  $15,000  in  work,  and  macbinerr  to  wo  k  fh!  -  ^ 

the  18th  of  May,  1874.  Mra.  Smith  haZt^SS^tL  that  he  "-  ^  ^^"V^" 
K^ven  her  notice  that  part  of  the  property  wrre,uL  foM^^^^ 
.he  .ntended  to  Avail  herself  of  the  proviL.  of  Articl.  1     o  oTthTSc^o;^^ 

arbitrators  named  udder  the  nrovinoM  nf  j.  *"<,    *^  f*'**'«'''\<' »»*«"  the  , 
fta  P...d  «...  .b.  .pp.,,...,  bad  „.  Hgb, ..  «e  L".t.„d"tt«  rt7r 


•    \ 


A. 


<r 
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n-H^St...    J;  '  Jj  t;  wT    r  yP*""-*-  haTe>cquired  rights  in  the  quarry  desorib^l: 

**"""'"•   JvfnllJ?         ,       '*  °'  "«••*  *"  *^''«  *•>«  '"»«» •»  q-^-t'on  without  indemni- 
Idi  S  :r;  ■"'  t*  »»•«  '"«l>0"<Jeot  be  ordered  not  to  di»pos«,s.  the 

naTefundr^r    "°'V^^"''"'*^*^«"«^^^^ 
■         mr  ih   '   i     Pr""""  "*^*^*  ^""^"y  ^'''  «"d  »•>«»'  i«  default  of  oomply. 
On  the  Vnf .    !    T'    ^^o'^   '^  '^"'^'"""^  *''  P"^  «37,487.26,   and  Jsi 
^       '         S Vhnl   '^'^'r'"^^''  1874.  the  appellants  presented  to  Mr.  Jus^^^e  Mondolet, 

c^tTr  J  t.ythen^  against  the  respondents,  who  still  persisted  in  exer- 

ment  of  thc.r  claim  and  pricing  for  the  issue  of  a  #rit  of  iplluhotion  orSff 
-        t^SZ::^'^'^'!^'^'  actsof  possession  111  the  ^I^' 

" «>«  W«tshadbw^  Respondent*  were  allowed  to  Plead  in 

•         ^  ^^        '''T;  "'  ^'^'^  ^^"^'^"^  ^«'"S  severally  disn.issed7w^h  oi  • 

|unc|j„,  as  prayed  for.  was  granted  and  afterwards  returned  into  Court  on 
the  l$th  of  September.  On  thn  P^n^  «<•  a  .  u  '=,'"",'"»»«»  court  on 
excentinn  n  l„  f  j     ,  **^  September  the  respondents  filed  an   - 

,         exctf^on  a  la  forme  and  pleas  to'  the  merits,  and  on  the  24th  after  so  nlead   ' 

«P^pn.4  .hen,  lilfcl.SLSVknL^To"':'". '""' 
pendents  move  to  r.iinBh  th.  „  •.     T  P'""®'  ^'''^'  ^<>"^<J  'he  res- 

..!.«  operation.  .,e  bound  to  m.L  pi?.;  .„d  b«nrr'"'"' Y°"  "^^^^ 

,    whvchy  ill.ferdcmage  from  the  taking  of  materialsV  the  exercise  of  any  of    * 
the  powers  gmnt^d  for  the  railway,  and  thereupon  agreits  and  It^^^^^^ 

X  i^C'*7"!;'^^'*'''^'"«^^'r««'«*hemodeinwhiehs4.eompL^^^ 

^^        Sf.^?T?'°lM  ■ '^''^  ''''  of  dishgr^ement,  then  all  questions  arisinH^^^ 

Zrl,^^!^"^"":""^  ^^""'•''''  ^"^  «eeVtoinelude>all  persons  having  an  in.' 
^  ier.,t  flflfrj^od  hy)b«  oxpiup.iulio,:;what«vcr  that  .nteresfmay  be,  an/il°2  " 


dj«onpt.onif  itw^nottoenablefhe  o^cn^^!. r^'*!  '^  *••*  objeotof  thjs  minute  «*"''"^'<'- 
they  may  suffer?    Art.  l|||^.  eh/S  ^^^       T"^"""*'^"  ^^^ 
under  leaae  «  taken  foi  pE^„„rl.      .^^^^  t''?*  "hen  »  prope^ 

ha.  no  c'««.for  damagesTKe  Af 'r      ^>»«l-«<'.  •-d  the  teC 
that  the  Iaw-m.ke«,a£wSLtet^^^^^ 
•        '"t '-"chcaae,  should  also  S^^^^^^ 

*g  the  properly  for  sachpXpu^^^^^ 

to  pve  up  his  property  except  for  pubr  *^~  !^'     ^^'"^  "*°  ^  «<"»Pe'led      * 

just  indemnity  pre*iou8ij,p.iS./";P"J^  consideration  of  a 

^     f»g"«h  Land  Clauses  cSat  J  ret  ?°'t--.^^^^^    By  referring  to  the 
Ifindthatthemodeofdetlttge^^^^^^^^^^ 

for  a  term  not.  exceedin..  one  year  ifri- n       ^"' "  **"°  «^y«»">  or  evea 
theQu^n  .s.TheMancwS  ;S^ 
.       ij?««,W^htm.nisreportedtoriL'dZ^^^^^ 

which  is  almost  in  the  very,  terms  of  om.l.?^*'''^''**'^*"  in  force,  ' 

wopld  include  the  caseofLarif   hevtS     .T'  ^^^  '^  general  that  it 
hy  another  section  of  the  Act  Thi   is  Zthi  °'^^  ^^^ 
he  ^rm  ''owner"  has  been  held  t"i„ebde  anv       '"  ?'  .^°'*^  «*•*"'  '^«'e 
^    m  the  land  capable  of  being  !„„;;;  b^^^^^^^^^ 

^    «tend  to  a  lessee  or  termor.     (JCl^L  t  ^       "'*^'°  ^^  "  «>"'^'  "^  *^     • "  '' 

theexpropriationlawofmispLuKo'dS^^  SoinPrance. 

^^<^  other  intercHed j^rtie,,Zd  i!Zzt^^^^""u^^^^ 
^^J*""  *•  other  provision,  did  not  apptZ'    J  ^t'**    ^"""^ 
interested  parties,  and  were  entitled  to  hiH  "    !' .■^'  ^"""^^'^^  ^'^^^r 

mines  and  of  quarries  are  also  enJitied  fo  J^    '      ^.  """^  ^^^O    Grantee,  of        i        -  * 
'    288l.nd289.)  There  is,  thei^fo^vtliuLrrr'""'     ^^"^  ««'*<»•.  PP 
tocompensation  for  the'dama^th^m^^^^^^^^^ 
lease.    The  appellants  are  ^tWed  to  We  thr^^'^  ^  '       " 

We  now  come   to  the  second  question      Tr  WnJ     .1      .  V.'     ." 

States,  a  writ  of  injunction  ma/ be  oL.^ !  ^'"^   •"'*  *°  ">«  ^itcd        .        . 
mes  from  entering  uponlandst^Lyre^'^lw      '^^l™""  '^""^y  «onipa.         ■       '  ,     , 
*«*'»«P^-e«*ntitle4tothesame.VlSJ!:^"!?P^y'^  , 

where  writ,  of  mandamus  and    nio^      ^f  ^'' P"  ^^0  In P««ce      "      "  "T 
^obtainedbyasumma.yorder^Ett:::,J"^^^^^  ^     '- 

Lot,  d' Expropriation,  pp.  9,.l3  andV^^/   ;     1*"  "'^''"''^  ''^^*^'^-  C^/'"/ 


Quest,  dedroitj  imi^^gff^g^-r- 


1 


At 


injunction,  and  that 


:^^- 


.''f> 
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Bourgoain.t.i.  therefore,  such  a  writ  does  not  exist  hero.  I  do  not  beiievS;|fei,  is  correct  Our 
'North«»''-Code  contains  special  provisions  in  reference  to  writs  of  mancimus,  and  writs 
^ntatioj.  of  injunction  are  substantially  the  same  as  writs  of  mandamus,  the  one  being 
generally  used  to  command  the  performance  of  some  obligation,  and  tlie  other 
to  prevent  the  execution  of  sotoe  unlawful  act,  and  botli  may  be  said  to  be^ncru- 
dedintho^royisionsconcorniogwritsormaSddmus.  (Grant  on  CorjMratlons  bp 
269,  294 ;  2nA  Chitty's  Practice,  p.  354.)  ,  The  Court,  moreover,  ia  of  opiiiob 
that  the^Court  bjjlow  ought  not  to  have  quashed  the  order  of  Mr.   Justice 

-  Mbndelet,  on  a  motion  after  the  respondents  had  pleaded  to  the  petiiion^  on 
which  the  writ  was  issued.  Thejudgmont  of  the  Court  below  is,  therefore 
reversed ;  the  motion  of  the  24th  Septembet  is  rejected ;  and  the  paries  ordered 
tp  proceed  on  their  contestation.  I  may  here  (remark  that  the  works  of  the 
respondents  need  not  necessarily  be  delayed  pending  these  proceeding!  as  the 

J      statute  frovidea  a  mode  by  which  Railway  Companies  may  obtain  ppasession  of 

-  the  lands  they  require  by  giving  security  that  they  will  pay  the  coippensatioo 
which  may  be  determined  by  the  arbitrators.  .       A' 

Sanbobn,  J. :— The  appellants  hold  a  lease  ef  a  quarry  for  five  yearl,  and  the 
respondents  are  seeking  to  eipropriate  the  land  on  which  this  quajry^is  for  the* 
purposes  of  their  railway,  under  the  provision!  of  31  Vic,  o.  68,  s.  9.  Appellants' 
lessor  notifies  theiu  that  respondents  are  proceeding  id  expropriate  this  land,  and 
thatsaid  lease  underartiolo  1660  C.C.  will  be  voided.  Appellants  then  s^.reiii)on- 
dents  in  an  action  n^atoire  to  have  them  enjoined  not  |o  take  possession  oL.^e 
•  quarry  till  they  take  proceedings  to  settle  the  compensation  to  which  appelfants 
are  entitled  as  parties  interested.  The  respondents  ignore  them,  and  proceed  to 
^'^B  *''®  "PWfiation  with  the  proprietor  as  the  only  party  ^th  whom  %y 
•  ard^l^nd  to  transact.  Appellants  findingthe  delays  of  an  ordinary  action  such 
as  to  peril  their  rights,  present  a  petition  in  the  cause  to  Mr.  Justice  Mondelet 
for,  a  wrkof  injunction  to  prevent  the  respondents  taking  possession  of  said  quarVy 
till  they  have  joined  appellants  in  the  proceedings  for  expropriation  and  had  their 
interest  in  said  quarry  valued  according  to.  the  terms-  of  the'  Gfeneral  Eailway 
Act. 

This  writ  was  granted.  After  the  return,  aud  after  theii*  pleas  had  bee4  filed, 
respondents  made  a  motion  to  quash  the  writ  as  improvidently  granted. 

This  motion  was  maintained  and  the  writ  df  inju^ction  was  annu^ed.  Fr^ 
the  judgment  annulling  this  writ,  the  present  appeal  is  instituted,  fl'he  Court 
here  are  of  opinion-  that  a\mo$ion  to  annul  this  writ  after  having  pleaded  to  it 
ought  not  to  have  been  entjprtained.  ,The  right  to  move  to  annul  the  writ  was 
waived  by  pleMing  to  the  wwypn*  set  forth  in  the  petition.  **        , 

This  appeal,  however,  is  based  upon  broader  and  more  important  grounds' 
.  Appellants  maintain  that  they  have  a  right  in  an  action  of  this  nature  to  a  sum- 
mary order  under  the  Ikw,  as  an  incident  tO;  their  action  nigatoire,  to  prevent  4U 
respondents  from  forcibly  ousting  them  of  their  possession  except'by  prooess  of 
A  law,  to  which  they  are  made  parties.  Add  further,  thfey  maintain  that  a  writ  of 
injunetioB  is  identical  with  a  writ  of  mandamus  in  a  case  of  this  nature,  #nd  that 
the  process  which  was  granted  by  Mr.  f  ustice  Mondelet  was  in  substance  and 
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^■^■^" 


^Btricts  and  ooLties  ^^Sl'^^'T'^.^^-^^i-  -ch  of  the 


tots  and  countica  thn,«g;;;S  ^^TiS:^'"  ""'  1*'^ 
tion  may  l^madk  to  the  owners  of  lands  nr  ^^J  !^  >«tend<J»D  pais,  .ppIio«. 
or  interested  in  La  Which  ZS  d-  ^'^"'  *T^"*^  ^  ^^^^^y  ^»<J» 
theeiercise  of  any  of  thelri^fld  f  T/T.*^'  t-Wng  of  material,  or 
">entaand  pontrgcts  may  bTmll^l?  ^'  ^e  Eailway,  and  thereupon  agree- 
the  compen^tiTat  t^JifTt':^^^^^^^^^^  *^«  ^^^  ^ 
in  whiih Bubh compensation  LlLZr*. ^  '""'«'"'  °'"  *^  »**•  "'«<i« 
partiea,  and  in  oase^«f  dt g^f^L^C2"t^  "^  """^  '^"'  *'P^»"*  *«  ''o* 
tionswhich  arise  betweenSZl  Wled t^f  !^  ""J  of  them,  then  all  que. 
terestedin  lands"  I  think  must  be  f^^..-    "^f""":-'    *«•  The  term  «orin 


merely  th^se  Who  Lava  a  m.i  ^»i.*  ai     .    ,       "*"■**■  ■•''"*r*«««rtain«nd«nor 


would  lie,  and  under  Art.  1022  C  C  P  {nj-^i!        ^i        '. ^  .  •  - 

•nd  of  a^pellaflt,.  interest  in  this  q«a^  t  .?  ^Zu    ""°  ***'  "'*"*  ^^'^  Bo«,,o«,.«  .., 
to  •norder,«ianiDoidenttltSr^'i^'^'''''«^*^'»''»>*»»f  *»>«'  right  ^Su^ 
.eem  to  depend  uportrel^heT"  ^E 

W  lease  wouldV^etSlln^ril^n^^^^^^^^^  ^*-PP«'-  ""^ 

Common  Law,  the  contract  in  fhTf  '*""«?*  *°  *•»•  >««»<»•  . >  fkot,  under  the 

stone  from  the  quaT^so  much  t'^  t"  1'""'  ^^^^^  •  ^ght  to  take    ■ 
'ou^  be  only  ^  Z'':fZZ^r2T  "^  "  ""'  ''  *"«  "*«-  'i"'^*^, 
lombe.No.  15^, p.  76-  Si^rc^r;*      .T^^f'  ^^^  '"^  ^^22;  9  Demo 

I  think  this  must  be  V  rwed  aTa l^^^^  ^^  »20,  Note. 

It  i-  not  a  simple  order     J    i^a  STl?^  ^'^'^  ?'*'  ^'*-  ^^^2  0.  C.  P.       ^      . 
article,  a.d  ie  subject  to  the  ri iLT^Li^"".*  ""f"  *•>«  P'O^i-ion-  of  this  J      , 

tive  writs.    These  process  arrd^rr^^t^***  ^'**»  "^""""^^  *o  P'oroga-    -         - 
find  theirwarrantr^^^rs;^:!'^'^"'^"**^'*'^*^^ 
nienttoconfusediffe,^„rmolTfZ^^^^  !»  would  not  only  be  ineonve- 

to-  that  it  would  nori^tirjtrTStr"^''?^ 

the  incident  in  this  case  of  more  acconnf  tL    lu    Jt'^  ^  '"''^>  ^  "o^ider 
pendent  process,  and  if  theZeuZ  "  '^"VK^'''"-    ^°  ^'"^  it  isaninde- 
The  first  po  nt  to  U  settles  I^r'^'",^'''  '^'"  """*  "  *»^"'^-         ^ 
parties  to  the  proceeL^  t  "  tt      T'u''''  """''  '  '^^^  *^  ^  »«d* 
determined  afd  compel   ir^^^'^^ll'^^^^ 

does  not  arise  from  any  real  Ihrri.!!'    \*'""^  *^y.^»^^  this  ri^ht.    Thia 
the  General  iiailway  /c       r/t  16^0  Jf'IJ  '"p^^  'l"'-'^"'  '""^  '"^^  *«™-  of 
against  their  lessorf.trengtths  T ^'  TL^:'''''^  ^^"^«'"- 
Railway  Company  have  om!«  h^  ;l       ,       i  .  ■PP*'^*o  me  that  when  the 
the  General  Rail  way  Zar^       *•!«'"'"« '^^  *he  compepsation  settied  under - 
Company  shTJ^Tafo  ^^^^^^  the  rJiw^  ^ 

having  paid  the  compensation  aw^ded  1.^  """  "^  P^^^^  whataiever, 
the  intention  of  .;hela\^.  IfL  wfe  "  f  *"**•  ^^»  i»  evidently 
mitted  to  become  parti!  t/  the  ,"^^'1' '  "'"';  *"'  "PP^'*"*"  "'^  P«- 
If  t^e  Jease  is  profitable  to  th«m  T/^W^'.  '^*^  "*  *^*P"^«**  of  i^^wune. 
depSved  of  it.'  Subl  on    roVl^^^^^^^^^  -^^  ^-'•-S 

that  "after  one  month  from-thed^or !fl^^^ ^"^'^ 
ence.  and  fr^m^nptice  therrf  -  n  at  K  o- ^^^^^^ "  ''l^-  -  *^'^  ^^"^'^ 
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BoiT^Mjfetai.  The  English  Act  gives  the  right  to  tena»t.'for  .  terW  «,?*•.„  to  have  their  in- 

^»H-V?*'  threat  aettled  by  ju.y.  I»p.  Aet,  8  4  9  Vic,  c.  lS,M/mi2oln^]Z 

"  Act,«  more  general,  but  the  term  "or  iotereited  in  land*''  is  used  as  di«U«ct  from 

proprietors,  and  36th  subsec.  of  sec!  9  olT  our  Baiiway  Act  of  1868  makes  a  cod- 

firmationoJUhe  award  of  arbitrators  and  order  o/ distf  ibation  of  compcDs^tioi;  a 

bar  to  all  mortgage  claims  upon  the  land.  ' 

Mortgagees  aronot  parties  menUoned  in  8ub.a(P3  and  10  as  having  a  right  to  join 
in^the  conveyance  of  lands  except  ag  being  iio|oded  under  the  general  term  "  er 
interested  in  lands,"  but  they  aVe  'evidently  permitted  to  be  parties  to  the  proceed- 
mg.  for  expropriation,  and  are  bound  by  them.  I  think  we  musi  interpret  the 
^  jvord  "interested"  to  include  such  as  had  a  right  to.  derive  a  profit  from  lands 
'  %  a  term  uj^expired.  and  of  which  right  they  will,  in*  part  or  in  whofe  be  de- 
prijcd  by  expropriation.  The  following  is  found  inCbambers  &  Peterson's  W> 
pfRailway  (Jompanies,  p.  190:  ^^  .  - 

p:*^  The  coiapensation  io  be  given  for  la^ds  taken  for,  or  injuriously  affeoted 
%  the  exec  ition  of  railway  works  is  generally  payable  to, tWo  classes  of  persons  in 
respect  then  of:  first,  to  those  who  ha^etherig),tof  property  tfierein.  and  second- 
ly, to  those^ho  have  the  right  of  possession.  A.  tpc^mp^nwition  forthe  ri-htof 
possession,  tjhe  party  in  actual  occupation  of  the  land  wilLhe  entitled  to  such  an 
amount  as  is  proportioned- to  the  natureand  extent  of  the  injury  whicl^  he  suffers 
whether  as  tenant  for  a  term  or  from  year  ^yearV',    Interpretation  of  the  ierm 

TuZT  *  V  '^'  "  ^'^  ^""^'^^ '"  '^^  ^"^^  Stites  in/the  sense  here  indicat.  ' 
ed.  Where  the  statute  gives  remedy  against  all  persons  inWee^d,  ihe  occupant 
of  landisJiable  to  be  affocted-by  the  proceedings,  and  a  similar  construction  will 
prevail  where  the  remedy  is  given  td  all  interested."-^Redfie1d  onRhilways  2nd 
Ed.,  p.  182.  "  Tbe  term  owner  in  a  statute  requiring  compensation  by  Eallwar 
Companies  for  land  taken  by  them  includes  every  person  baving  any  title  to.  or 
uiterest  m,  the  land  capable  of  being  injured  by  the  construction  of  ^be  roadi 
and  extends  U>  the  interest  of  a  lessee  or  termor."— Bait.  &  Ohio^  Rail  Co;  tb* 
Thompson,  10  ^yland  R.,  76.    o 

Thej»uBe  doctrine  is  recognixed  in  France  in  oases  of  expropriation,  and  is 


tonctionedby  arts.  1745,  1746  and  1747of  Cide  Napoleon.  It  is  fullj^rfwoiat 
'dern  writers  on  the  iH^)j.ect  of  expropriation  ^r  Railway  Jfoiher 


r.  .i*^ 


ed'by  the  modern 

■'       ,,. ,     .      "":""".  •""  --TJ'^''  "•  "prvpriauon  lor  Hallway  aBnj,6tt«r 
purposes.  Vide  Armand,  Manuel  du  Birecteur  da  Jury  d'Exptopriation,  p.  36  :^ 
2  Christophe,  Travaux  Publics,  No.  380  et  passim ;  Bufour,  No^  12  an^262  an«f* 
263 ;  Dgpeyronny  et  Delcmarre,  Les  Lois  d'Exprtpriatibn,  No.  512 

Frpm  what  has  been  said  it  will  btf  inferred  that  app^ll^^s  had  no  otier  dis- 
-tmct.legal  remfedy  than  that  under  the  General  Railway  Actio  recover  compensa- 
tion of  |he  loss  sustained  by  tbem  in  case  the  quarry,  is  taken  from  them  '  A* 
writ  of  mandamus  is  granted  when  there- is  no  other. specific  remedy,  and  at 
the  discretiOilofacourtQrjudge.  v 

This  leads  |o  Ae  cfswideratipn  of  the,  Important  question  whether  utider  cer- 
tain oircumstiibqa  the  process  to  be 'obtained  under  artf  1022  C.  C  F.  is  not 
identical  with  a  writ  of  injunction  in  England,  In  the  first  place  itm^hi 
■JlhgftrTtiaa^ttt^  writ  Qg^i^unctioa  ittJ^lau  proce^nriaing  mS 

process  arising 


the  Court  of  Chancery,  while  the  mandamus  is  a^commto  law 


/ 


m 


■^■' 


from  the  Quee^  Bench     The      I   '    «•  i  " ' — ' 

"0bviate«thenece^jofob8,r«,M?  dis'LoH^^^^^  ^'""  '^  ""  Corfrt.,Bo«.,.,.,.^ 

H,td  between  the«,^o  writ,    a^ 

.     have  tWo  modes  of  co\„peIli„g  Zfesto  „erf7  T-  T  *•"*  ~'"*«  "^  «*l«i'y  ^'-'S'o" 

r.  •jH.rormanoe.orbybiJla^.dinjunctiorp^oh  J^^^^^^^^         v.z.,  by  bill  for  epecififi        . 

Uoular  act,  and  it  i8  singular  how  ilt.^       '''^^^^^ 
.    ing  tbefonnfl  of  those  two  imLrLnrfr.'*'"""^^ 
■view.    Thus  we  haveSZt^;::^'^*-^'*  the  equitable^^^  '       i 

'  buildirfgs  erected  to  remain,  wherrjn^^^^^^^^  •  ^ 

down  and  remove;  and  there  J^lZ^Jl^t  «  jnandamus  ,'n  "equity^-  prfu  v 

thewritof  mnndl^ussh^^r::  ;:^ ''jJ^*''«^«^?P"e«tion 

lawthanhashithertobeenthepi^   i^r'^fS^'^"'"'""^^^  '      ^   ^  "^ 

Grant,  on  Corporations,  says,  Hs    '« Tho?    ^       ""*'"''  P^'  ^^^  "^^  ^85..    / 
an  injunction  ha.  a  nearly  identic^,Uff  J      r'' ""^^ '"  ^^^^^ 

hasbeenissuedtoallth    mtbe^^^l^^^^^^^  " AnTajunctioh    • 

fro«.  doing  a^  certain  thinrw     ^  m^s^T^^^^    ^^•""•-•^'"g  them  to  ab.ta:n 
other  thing -also,  p.  269:  ^^T^^C^lTf-      '""P*'  '''""  ^  *>«  «  ««'fi°     - ' 
arising  out  of  eleotLs,  but  on   I^^^^^^^^ 

or  equitable  remedy,  or  none  tha  Z^^^T  1''  ?""' ''  "°  ''*''«'•  «?«««« »«^1 
app..hended,  befoiu  is  L  s  m^^^^^^^^^^^^  ^  ^T  '^^  "^^'^ 

The  following  is  found  in    rL,!K  .  "  ^'" '°*^'^«'"«»>y  ^and^pusV' 

Companies,  p.  fi'g :     <"  „      ccr^atb.T"'  '^'^*"""  '"    ^'^'^  '^^'^-W 
cases,  the  Company  are  In^Z^TV^'  T'""*  ''^  compensation  in  such  ^ 
or.neglect  on  L^^^T^^t^'^'^'f^^^  --»  -7  -^usal. 
for  the  Assessing  or  pavTn.  of  uo^  ^"'T''^  **^  ^^'^''^'  «*«?«  P'«C"bed 
therefore,  for  wjich  pSusLf       ""     .'"  *'''  P^"^""  entitled  is  a  wrong,i  • 
M  no  i^cific  ri^;t   :r ::^  ^  ^^«  ^-^^  causes  Consolidati^\ 
be  procured  compellin;  the  CoZa„  'fn  1  ..'T  '^  """^  "^  "'*'"*'"°««  '"^^^ 

aspecific  dutv,  eitherrZ^r^'??^"''r'"''P^r^'«t«''r^bJectim^ol: 

is  no  other  s^ific  or  IqZ  remcd^    "'  .T"'^''  construCtioh,  and  there  ' 

J-^andrth,^!^^:^--^^^^ 

^^5^»P^8ationfoirt^ 

fVon«fc,eensBene^,«,g|^        j^^   ^^^^^  , 


■-*.   w 


hi:     ^\T'  --'"'^'""'jf  Bwps  lor 
>tf  th^  jLaw  of  Railways,  p. 


the  as^ment^  of  tl.e  ^c^omlpeWp._vVal 
209 ;  Bagley's  Practice,  p!'  SlTT^helfofci^n  ff^-i 

The  Court  are'  s<^yi2 Z^iTS!Mt  ^^''^^y^^^v 

.«b^  only  apply  the  princUsoHawl^'  "'"-  ^^  ^P^^retenrions; 

Assuming  that  they  Crrrilt^fwrT''  "'''^'^l^e  ^inproved 

price  per  foo^  or.ya'^rd  Jr .  Sfod  o^?/     '-'?  ?^  ''"^'''*  "^  '^'^^^^ 

are  invested  wit^n;e^::g£:  S^tg^J^^^^^^ 


■T 


:,'vv':\' 


^.**: 


-  •V'' 
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•  ■  1 

—r. 

^m 

.  ■'■ 

'       9 

• 

ider  the  General  Railway  Act,  and  thatraapoDdenta  have 

"*lji.*ith  them  to  ignore  them,  and,  doing  ao,  the 

tpoesa  known  aa  writ  of  mandamus  to  compel 

"^tU  they  join  them  in  proceedings  to  settle 

'    M' paid  according  to  the  Statute,  which 

^thfe  Company  to  recognize  appellants  as 

1^  a  right  to  have  tl^eir  portion  of  coiupensatioa 

ie  Metropolitan  Railway  Co.,  16  L.  T.  Rep. 

^  uaridamuB  may  be  olaime4  wholly  apart  from 
led  with  the  action  or  sepai^itely  from  it. 
^iii'substanUTef,  ntft  adjeotive,  to  an  action.     This 

decided  in  Norria^Vs.  The  Irish  I^and  Company 

a^ik'ludgment  appealed  from  is  reversed  «8  well  upon  the  ground  that, 
friH^  facie,  the  appellant^  were  entitled  to  the  process  awarded  by  Judge 
Mi^elefc,  called  a  writ  of  injtiiiiltion,  which  for  the  purposes  sought  is  synonymous 
^ynh  of.  manaamus,^  upon  the  ground  that  the,  motion  to  quash  said 
nr  Blading  to  the  petition  attached  thereto  was  iiiAdmissible,  and  should 
sjeoted.  , 

it—  .0 

:,  J.,  would  express  no  opinion  as  to  the  merits  of  the  principal  action, 
"lirabje  that  the  parties  should  be  kept  during  the  suit  in  the  same 

-  ^'^^'**°  **  ^^  *'**"°'  """^  *''°  *"'*'®'^  "'y^'^'^ee  Mondelet  was  calculated 
te»<attii||?||^t  object.  Alter  the  parties  had  joined  issue  oh  that  writ  on  the 
;  J')''"''  .*?M*'''  ""^  themerits,  it  was  too  4ato  to  move  to  quash. 
;.  TASClHpftBAU,  J,. :— (Aprds  une  courte  exposition  des  fuits  de  la  cause)  Avant 
que^d?  disouter  l^s  intdresaantes  questions  de  droit  et  de  procedure  qui  ont  M 
•^  «oulev^csen  cette  cause,  jo  nediraiqu'un  motde  Taction  originaire  desappelanto 
qui  a  ttpjDD^  lieul  k  I'incident  qui  nous  Cccupe. 

CeiMtotion  4n  est  une  par  laqu6lle  les  appolants  condtiaieiKs-i  "cequ'ilfut 
''  fait«d^febsc  i^  I'lntimtfe  de  prendre  possession  du  terrain  en  litige  en  cette  cause, 
;  /'d^yiajifi^iflucun  acte  de  possession  tant  qu'eux  les  appelantsn*auraientpas6ti 
I  "ind^njmsdsdeleure  pertes,  a  moinsque  I'jntimee  ne  leur  payfit  pour  tenir  lieu 
«  d'i^d^diiiite  la  sdmme  de  837,487.25  avec  int^ret  et  d^pens. "  lis  faisaient 
cette  demande  comme  ayant  droit  d  I'exploifation  dune  carriere  formant  partie 
du  tefraiu  dont  il  s'agit,  pendant  cinq  ans  ^  compter  du  23  juiHeLji^,  en 
^eftii  djj  Vil  que  Je  pr^prietaire  leur  avait  consenti, |t||(j|i^;^(^ se  f^^  ' 

'  'a^desChefeiins  de  Per  duCan^,  Sjt^^t.'ch.  m  (Ott^a)  dBffi 
■  qui  dc»^e  droit  k  tolit  int^re^j*(hs  h  propri^te  dont  WdeiSde 
n  .d'fffe.  appele  et  con^ultd,  en  u^ot,  d'etre  pfrtif  a  la  proc^ure      <«^  I 
>n.  Comme  locatairesen  vertu  d'un  bail  de  5  ans,  ils  ivaient  ce  droit,* 
jexpropriatiou  Itant  devenue  n^cessaire  par  une  loi*  sp^ciale  ils  ne  pou-*, 
Wlamer  de  dommages  de  le\|Bocateur.  Les  autorit^s  au  soutien  de  Texis- 
leur  interete};du  droit  d'gtre  donsuWs  et  appcl^s  i  prendre  part*S 
y  trouvent  au  statut  ci-dflssiiH  m  VAotf  Imperial,  8  Viot.,oh.  18,oodt7 
ft  aux  articles  1^60,  1663  et  2128  du  Cofte  Civil.  En  ref^ntaux 
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::ii  •'\. 


(tenants)  et  .uiZTZtL,    ""^  ^"^^••P™'-"""  "^rale  ep  favour  4e  loctaire,  ru.iltt^ 
droit  apparentque  a  pi::  Ll^^^^^^^^^^^^  'PP*'*-^  '^^-•'»"  ««    --Wo. 

Droit  Fran^ai,  et  dansTe  Ivln      ^"  ^''"^1''°  ^•°"  «"•""  ^'«"' »«»'«  Aacien  ;  . 

.utresactioLposLloTjseTrr  T  - 

rait  que  son  advers  r„e  fS  '  '""3""  '"  P""'*  ?'*'«"»"*«  «'»PP«'e«^-  '      ^  '- 

faitoiautresdontoeTpIatltT^^ 

prompte  solution,  «lrell  lu  J"  '' P'^'''^""'  '»""'  ''^  P'««*'  »^«»'«i»  PJ«  «-«  '    % 

ordreder^ftfr^o;.,;^  r  ''^' 

metft  jusqu-4  i'adSon  Saal     T       "^^  7«er.«««  voies  de  fait  ou  ethpi^te-  '     "• 

cedure  il  «.t  nn-.iki!!  ^,^°-    ^' '«  «><"»  se«l  devait  nullifier  touto  la  pro-      T  ■         - 
r^uW.-?™ "'*"""'  ™°'««»  "".motion:  ib  ..  loLl 

'  w»Bf  on-^rporktions,  294.        - ---t-         -  .._,..       .„.  a       .  , 

"  f  ^*?:"  **  '^™ -'  °"  Gorporations,  643,  et  seq 
^2Chitty8Brtctice,p364.  ,,  ^ 

3  Stephens  C6znnJ.,  p  634.  •  " 


I. 


■|.' 


1: 


^■'■' 


^ 


« ■^  «pb.m,«.«, ^g,  535  ,„  J        J 


ition) 


■ »    = 
-  ^  ft 


J>«^ 


■■  ^^  ^.  '-■■■ 


■■■•:     ■  ■  .  r- ' 

W-  :'■*;. 

'.'    ■           w^- 

"■   !'■ 

;  <.S: ' 

■  "rV- 

«t\ 


r  s 


"M 


joukt  of 


N'S  BENCH,  18r74? 


Im  Banqvs 
4u   Paniilc, 

r.  U.  Upor 


the 


iHjaiwna  id^gncd  iu  the  written  judgnjeai  of  the' 


2 


The   following 
Court :— 

"L.Cour***8ton«lddr.ntquel0;  appoWtii'  ont  par  leur  reqiiftt^  pour 

^^T"  °i?  9f-'»  "^'"'Jr''"".'"" *"  •''''"•"^^  """^K"^  '»"■•»*'  *vMc„t  bu< 
pour  e,nq  .„n^  de  M.damo  Vea*e  Smith  par  bail  fait  devai^t  Jobin, -hotaire, 
k  23*BM,ju,IIet  1873,  le  terrain  et  I»carriAre  „.e„tion^c  m  !eur  .dite  rianhil 
dont  purt.e cat reqjise pour  la  con,tructio«  d« chemln  AKaao.  da colo,iwtioa  du 
Nord  de  Mont«Sal,  otqu'ilH  on  d^icnt  on  p(i8.ea.iou  dopuiak  dafe  dMit'bail 
ConaidArant  queoomme  tola  ^«t«irea  il    Bont  aux,  tormea  de  1.  aootlon  neuf, 

r!l'^«^!!:;i";   *""^'*'  ^^ Chcn,inadiFer"de<J«*b^.  18«9,"  pirtio. inter! 

<»«»6«8  d,«m1«dit  terrain  et  ca^rridre  et  quL  tea  olauHea  dv  dit  Acte  qui  oni  rap- 
lexpro^priAtion  de  terrain  pouf  Ja  fnstructioadeohomhi  defer  etTeati.* 
matioiK^  d^roapr  resultant  de  telle  fxp«,pri|tion,  a'appliquent  k  tou.  lea 

interc««d^.ehi^opri(5uireB.  occupants  o u  looiitaires  qui  aouflFrent  des  dommaKea 

par  suite  d^tolle  eipto£riation  J  "  ,.    ,  uiuuiagea 

Conaid^rant  que  lee  appotsnlr^nt  iLntd 'une  action  par  laquelle  ila  ont 
deina«d6  4o6q«ed<Sfenaefurf«ite  h^m^^^elca  troubler  datfa  leur  toatoa- 
«d^de»dit8  terrain  •tcarriere,juBqu'A  c,^que«5mnitiAUqueIleilaont  droit   ■ 
Icur  fotpayi^  ou  quo  h.  form.Ut<5a  d'exkropriation  roquisea  par  la  loi  euaaent 
et^  obaefVdea  a  leur  dgar^ ;  W 

^  Consid^ant.quek^partiei  doivent  pendant  I'inatance  dcWcurer.dana  le  mdme 
^tot  qu  ellea  ^toientlorsqueraction  atftc/port^Jeetquel'appcJant^tait'bfon  fond<S  • 
n.demandcr  un  ht^fd;  inJonc^ioH  conyne/il  I'a  fait  portani  doforiae  ai'JntinMSe  de 
pfendre  pohaepaion  du  terrain  et  carri^e  en  queatiijn.  avanfejUe  rindonmite-A 
laquelle  lea  app^lantspetivdnt  avoir  droit,  ait  6%e  d<5terinin6  ;  f 

Conaiddrani;  qu'il.jr  ^.tjreur  datif  lejugemont  ^e  la  ilr  Sup^rieure  du 
30dmc  jo^o  Sopt««,bre  1S74.  qui  s/ur  motion  de  I'intime  ej  aptia  conteatation 
Ue$,  a  cfcK&>t  anaul<5  lo  dit  bref  d'i4jonction.  » -      I 

...  /Judt-inapt  of  Supcri  )r  CJjurt  rcToracd. 

JJoutre,  Douffe  ^Hutchiuson,  fdr  appellants. 

DeBtHefeuiUe  <t  7*ttrgf«)w,  for  jpfespondent. 
Jjo  O.  Ldrauget,  coUusol. 

jQOURfr  g/f  QUEEN'S  BENCH,  'm^ 

MOJj^REAL,  2l8t  «EPTBMBEJl,  1874."  /  \  V" 

Cbr^m  MoffK,  j/  Tasghereau,^J.,  Eamsat,  J.,« S/inborn,  J.,      V    || 


<*   vf 


^'.  :^ 


^j- 


SiooTTE,  J.i  adhoc. 
LA»BANQUji''liU  PEOPLE,  ft 
'    J.  0,  LAPORTE,  «f  juai., 


APPILLUfT ; 


RtSPONDEKT. 


Hkld:— That  tt^ncwal  ofTcgisfrattoh  ofany  real  right,  required  b*  Art.  2173  of  the  CIrll  Co(te> 
hai  ror^rence  onl/jr  to  iifpothecH  or  charges  on  real  propaHr  and  not-to  rightt-ln  or  to 
■tho  pApoMy  it.in><;  ^  •  if     ■' 

J        This  ^fls  an  arppeapl  froia  a  judgment,  rendered  ^  the  Superior  Court  at 

I  .   ,  I'-  ■■ 


';/-■/■■;.■ 


>   , 


■  5       '  ■ 
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"^ 


\ 


4t 


\ 


\ 


\ 


'Montre.1  (Bcudfry,  J.,)  on  the  Srtf.of  J«,u«ry  laTrwIuTIT"^ ~~^ 

de  di.trlbutL  ot  ;L.  leC^'STsTa  et  nol».     ?"**'*'"  '"  "*''«'* 
P-r  Quelle  !«.  enfant,  deUditeMaryZ^^^  ' 

.    dt  1380. 88.  .voir  ex«nih,J  U  inJLu^  iL^^^^  """1  •'.''"^"^'  I^"  '*  -ora-no 

M  done  on  propose  de  a^J^^jTv^rl  T'"T  '*  ''''"'''''*  ^"h"  Scott 

di.trib«Uon%rdonn/p.r  C  JS^  "PPort  de  «^||«,.ti„«  et 

Bcott  ct  A  Mary  M^tar^an  J^  C«e  .^r  ''V"  ''*""  ''^  **''  '^o'"'  - 

•nfant.*de  e^  dernien..  .t  ,,ue  oetr,lu  tut  ofn^  *  Z"'"*""^''"'  «"  ^'^^^  de, 

peul  donner  aucun  droi  aux  dit.  iTl  h.  t         ?  t*'  '""°^  «"^'"-'«'  «» V      ' 

Mastmaan ;     '  .  "'*''  '^'»  ^'"'"*  **««  <«t8  John  Soott  et  Mary 

faiteioettedo^icwle;^^^^^^^^ 

cepondant  par  Jo  renouvolletoent  de  T^T  /  ^"""'i^™»»  'l"^^ '«  dem.nderesso 

John  Morri^,„«  pouvai       ^  de ^^^^^  ^*  ""  "'^""^^  °«"»"  '«  ^^ 

dutitre  de  «,n  Xur  ^t  ait  li^  ,    ,  ''"''  '  "-^^'•^'-"ent  d^j4  effcotu6  ' 
de^i^rparagraphoderlillT^s':'^^^^^^  -^-"^-"^   - 

^  'or-^l-elajlheaubstitutionaerarLto  J      ^^    "'"         t.l««  r,pportor 
\  collocation  et  diatributirrit  oTL-  '  f/  ."'*'"""'-^'*'fcpP«^^  ^- 
Worn..,  et  «a  nouveau  rappon    e'dilrVbl„\1^^^         T' W"'  ^^^ 
^0  des  diu  enfaut^  de  JohTscott  t^^M^^Z  U  dT  .     '^i'^"  *^ 
pour  le  montant  de  8u  crdance  8i  tant  il  ./ill*.      "^  denianderesse  ■ 
-uffiaantescautions  de  rapport  rfeH^^^^^^  ^'  ^«»»«'  '^""•^eS  e.^  r 

BubstituUon  sera  quverte^t  au?  .J/f   ?        ' T  ""  ""'"'^^^  lor«,uela,8usdUe 
caution,  la  --^.tnS^  t  Jl'  ^I  ^"•^'"'''"^  ^^  **«"V).  ^«  Conner 

^«donner.fin.oiS^eltt^^^^^ 
Tea  deniers  deiueurereZ"  'II?;//'^?"' '^:!'''"^.""»«»«"'P»^<'««der  ' 

la  dite  substitution,  en  1-1  e    Znt  P    fi"a  T'"  ^""^"'^  *''^''^«''»'«  «»«  r ' 
«««  jusqu-M'extiiction^f  V^^^;;  ^i?^^^^^^^ 

th^;:Lj^r^-J^7^  l^int  tohe:deeided  is  ,s  to  wh.   :  ^ 

€.C/«^sthrrri^L^^^ 

lain  period  after  the  pLlaJaUon     Th.^!  S?  '  T"*  ^!  '""*^«  ^"'•»^  *  ««'•      " 

io  the  n^eaning  of  th/cod  T  iTis  ^Ztl  T^^  "  '^^  ^"^^^  ''"»'- 

this  Article  purporfa.  t.  K.  /  J.^"  ^  ^'"'*  *^5  '^""^  ^.^  ^^e  Statyte  of  which  ■ 


^at"in.ndupon"«reel8ewhe*„J?nernnt^^^  It  «  also  s^id 
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La  llaiMia* 


>..:\: 


NotwUhMtitn«liD({  tb«  fore*  of  tbU arKumant,  I  oooiider  the  words"  imI  righlt '' 
eannot  b«  limited  lo  M  to  expraw  only  an  hypoth.M,  and  although  tb«  oodifioa- 
tion    oonmiiMioncni    hav*    DOt    iodioatud   aa    new    law    tho    aabatitution  of 
the    term    "real    righta"    for    ■<  hypotlioo",    I    thiok    a    ohanga  haa  b«en 
operated.    It  wUf  be  obatrrved    that    the    object   of  obliging   the   oommis- 
■ionj^tndioate  the  diflf«reoc«  of  the  old  law  from  tho  now  waa  not  to  furninh 
a  controlling  authority  for  the  interpretation  of  the  ^odo  aftor  it  had  reooired  tha 
sanction  of  t'arHamcnt,  but  to  make  the^fu^sted  inroad  on  the  old  law  appa- 
rent..   It  waa  e? idently  more  a  practical  man  a  acientifio  object  the  Legialaturo  j 
WiUkin  ^ytm  in  directing  the  ooniiuiiwionora  iiVthoir  rcporta  to  set  forth  the  law  aa 
^*  ^  it  stood  alongaide  tlic  auggeatcd  amendment,  «ndtho  text  of  tljoCode  stands  out 
,    as  the  positive  law,  whether  the  ooWf^iiMion^ra  followed  the  direction  to  the  letted 
WT'llOlf    Bein^of  opinion  that  the  registmion  of  the  aubstitution^ahould  hnvo 
~  ,been  ronewcdto  preserve  the  righta  of  tl/5  apitetU,  I  would  grant  the  full  conclu- 
sions of  appellant's  contestation  and  reverso  the  judgment  oTtbo  'Oooit  beloM||l' 
BO  far  88  it  obliges  appellant  to  give  security.     ^ 

Monk,  J.,  (also  diuendtnt,)  ooneultod  in  the  remarks  which  had  fallen  from 
bis  brother  Rumsay.  ^       ,  /^ 

TAHCiifiRKAU,  J : — La  fianque  du  Peuple  pretend  quelesmineurs  dont  lea  in> 
\6tii»  80Qt  repr^wnt^B  en  -cnile  cause  par  I'iotiin^  comma  leur  tuteur  n'ont  au- 
cuQ  droit  d  leiu^llocation,  parce<|ue  ronrdgistremcnt  de  lour  titre  da  propri^td 
du  22  aoiit  lOT^^qui  or^ait  une  sunHtution  en  leur  faveqii^  de  I'immeuble  saisi 
et  veodu  en  oette  cause  d'a  pas  6i6  ^^a'^tM. 

Ainsi  done  1»  principi)«  quesfion  es^alle  de  sav(^ir,  a'il  est  n^oessaire  de  re 
nonveler  I'vnr^giBtrement  d'un  titro  do  ra||b-i<!t^  etsi'en  oonrdquenoe  de  cette 
omission  un  ordancier  pouvait  acqutSrir  spllMlipcuble  una  bypotbdque  qui  primo^ 
rait  la  droit  de  ]pr'6|j|;i<$i<S  de  oea-enfants  existant  «u||||Boyen  dd  la  substitution. 
4^  ^    L'&iiMoIo  (^u  Code  Civil  2172  qui  est  cit   co^Hn^ccssitant  ce  renoavello- 
^  ment  selit  ainsi.     '*  Dans  loadiz  huit  mois  cjui  suivent  Ik  proclamation  du  gou^ 
J|  rerneur  pour  la  mise  en  force, des  dispositions'  de  Tarticle  21^8  dans  une  oircon- 
%icription  d'enregistrement,  I'enregistrement  de  lout  droit  r^ol  sur  lin  lot  de  torre 
,  ^ODtpris  dans  cetta  oircobsoription  y  dpH  fitra  renoiUvele  aa  moyen  da  la  trans- 
^'    "  •4iP^^''>  '^'"B  '^  ''Vr^  te^Q  &  ^^tte  effct,id'un'avis  designant  I'immeuble  affcotd 
.  ^ .  el^  la  maAISre  preeorite  en  Tarticle  2f  168,  en  observant  lea  autrea  formalitiSs  pres- 
W  *  criiea-eiaiNllh-ticle.%l^l'pour  le  rendavellement  ordinaire  de  renregistremMit  des 
j^      bypotbdques'i^*!^     ■''..'.... 

\',  -  £t  Tarticle  21 73  qui  ^nonce  les  cons^uenccs  et  prononoe  les  d^chdances  rd- 

,     ,  anltant  de  i'omiasion  du  renouvoUement  de  rcnrBgistrcment  se  lit  comme  suit 

"■^^tEefanit  da  t«I  renouvellement  lea  droits  reels  conserves  par  le  premier  enrc- 

|i£rement  n'ont  aucun  effet  ii  regard  des  autres  oreoDciers,  ou  des  acqudrour» 

<•  -Bubsequents  dont  l.ea  droits  Bont  reguliorement  enregistr^s." 

;     Je  dis  que  les  ffiotf  " <2rot7<  WeZs' (en  Anglais  real  rights)  4nooodf  dans 
"    ces  articles  2172  et  2173  ne  sont  que  les  droits  d'hypoth^ue  et  de  ohar|;e9  ap- 
pr^oiables  tH  priz  d'argent,  et  ne  sont  pas  cauz  de  propri^t<$.  .  '  >» 

La  phrai«eologie  I'iodiqae.    II  y  aurait  une  graAd;^  difi||Tenoe  i,  trouver,  si  oes*^ 
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r^b  »m  M  dans  all  immeubU.  Cir  uo  droil  r^\  aur  vm  il|^iMtibl«  o'Mt  pM  oa  U 
droH  d«  propriAt^  ouUiimplMQMt  uaa  hjpotb4qa«  ou  ao«  ehtif,  at  l«  droit  i4rf*  ^ 
dani  oo  immcuble  implique  UproprWUi  «t  ood  pM  I'exiatonoe  d'un  droit  d'hjp<>.  ''"  "' 
thoqao.    D'eat  <lai»  un  o«a,  1«  «/m  in  r«,  at  daoa  I'atttra,  la  Jim  ad  rm,  doot  If     ^ 

2°.  Laa.,tiel..du  «do  2ltl,  2172at  2173  M>nt  U  rtprodoction  d«a  aaotion^ 
77.  78  du  ohapitre  37  dea  Statuta  Uefondua  du  Baa  Canada,  at  an  j  rtiWraot  at 
eomultant  tant  lu  veraion  AngUiM  <|ua  la  veraion  Fran^aiaa  od  varra  d'uoa 
naDiire  indubiUble  quil  n'y  eat  queation  qaafdoa  droiU  d'hypothiquea  at  qoq 
,  d«  ctux  de  propriot^  La  aeotion  77,  aoua^aaotion  2,  aa  U(  oomma rait :  ••  Et  al  au- 
oune  t«ll«  hypothiique  n'aat  paa  ainai  naonvtlia,  die  a'aura  aa«un  aflat  contra 
''  toui  aoqo^reur  ou  on^anoier  hjpoth6<}«ira  aubaiSquant, "  Et  la  veraion  Anglaiae 
dit :  "  If  My  auoh  hypothec  U  not  ao  ranewad  it  ahall  be  of  no  effect,"  Ao^  &o. 

Lei  oodificateara  n'ont  paa  Inlroduitoea  artiolea  comma  dr<{M  oouma  mala" 
oeume  droit  anoien  :  ila  ont  l<^galoment  et.grammatioalement  parlant  traduit  lea 
niota  kypothAque,  hypothec  du  chapitre  37  dea  Statute  Uofondus  da  J{a«  Canada , 
par  ce«i  do  droit  r6el  aar  an  immeuble,  et  en  cela  ila  ont  fait  oaage  d'aipraaaiooa 
coniportant  I'intention  du  chapitr«  37  nuadit.  % 

he  chapitre  eat  lui-mflme  lu  rdproduotion  de  li^  23  Victoria,  oh.  59,  aoc.  37  la- 
quelle  ne  fait  uaage  que  du  mot  hypothique  dana  lea  deux  veraionc  AoaWm  et 
tranftiis«.  ^  j. 

3='.  Lea  codifioateara  ont  interpret*!  lea  mota,  droi{a  r^ela  sur  un  immeublo,  par 
rartlclc2016  du  Code,  et  lis  nous  ont  ronscignd  aur  h  valeur  et  I'ioterprtitatiin  d 
<lonncr  ioea  mota,  en  d^finiaaunt  par  cet  article  2016  oo  qu'ila  entendaient  par  le 
mot  hypothdque.  L'hypothique,  dit  cet  article,  eat  an  droit  riel  aur  un  immeuble. 
La  veraion  Anglaiae  dit :.  "  Hypothec  is  a  real  right  upon  immovables."     On 
B'y  dit  paa  que  rhypothdque  soit  ua  droit  rdol  dam  mais  aur  un  immeublo. 

4".  Le  Code  4  I'articlo  2090  nous  donne  clairement  k  compfendre  qu'il  y  « 
une  difference  entre  droits  rdels  dan,  ou  tur  un.  immeublo,  en  <Jnon?ant  que 
'renregiatrement  d'un  titre  d'aoquisition  de  droits  r^els  dan$  ou  ,ur  des  biens 
"  immobiliera  d'une  persoano  fait  dans  les  trente  jours  qui  pr<5o6dent  sa  faillite  est    '" 
cans  effel."  ^Evidemment  lbs  codifioateara  ont  exprim<J  l'id<(ebien  formelle  d'une 
'^yf  ^"^'^  ""^"'^  '1"®  I'onjieut  vendre  ou  aoqu6rir  dana  ou  aur  ua/. 
"I  un  cas  c'est  la  ve?jte  du  fonds,  "  droit  dana  I'immeuble  et 
.  I'hypothique,  drmt  awr  rimmeu1)le." 
spos^  a  donner  i^  I'artiple  2098  du  Code  tout  I'effet  qu'on  est  convenu 
de  lui  donner,  savoir  que  pour^endre  (avec  efficaoit^)  pour\le  propri<$tair«  et 
•ana  danger  pour  racqu^reuryn  immeuble,  il  faut  que  le  titnsdu  ptt)pri<5taire 
teqdeur  soit  ef»^gigtr<J.    Ulo}  le  veut  alnsi,  et  il  faut  a'^  oonformer,  et  croire 
qae  tout  le  r<5»ultat  qu-^e  anticipe  par  auite  de  renregiatrement  dp  titre  du 
vendeur  a  ^t^  obtennpar  cet  enregistrement.     Mais  il  faut  ally  aa-delA  de  sa 
volenti  teUe  qu'elM'a  exprim^  par  les  articles  2172  et  2173,  du  Code  pour 
dire  que  oes  artiifles  exigent  le  renouvellement  de  I'enregiW^ment  d'un  titre 
dftpropri^t^dNifi  debiteur  pour  conserver  4  son  or^incieraes  droita  d'bypothAqut 
florlimmeoble  hypoth^qu^. 

qu^iurwi  droit  ae  WnSuveler  cet  rowgStreient  tie  thre  daos  le  oaa  o&  le 
"t  ne  voadrait  paa  le   renouveler,  ou  serait  incapable  par  absence,  on 
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J.  V.  up«»»  "";";•'•'  '  •'•«'<»»»•  «>'«  1««  l«  ort-noler  .ar.it  o.  droit:  ja  „e  ,oU  ri.n  d«n- 


kCVide  (,tt  n.oio..n  oo  momant)  qui  pal*.  Ja.llll«,  |«  «rt.„okr  *  f,|r«  |». 
r«nmiT.llom«nt  ,lu  titra  da  ,«,.  drfbilour.  Kt  «ii«ndi.nt  on  o«r.lt  din,  am  I. 
<»r<.nci«r  «„o«ufr-r.il  uno  ddchennoo  «l  p«rU,  do  «,«  droit.?  J«  oroi.  ,n^r 
d«n.ontir<! ,,««  c«  mnH  (kuNwr  >•  Mn.  do.  .rtldo.  2172  et  2173  da  ChIo  CMI 

^•urj:;;:;r''''  '^ "  "^^"^^^ "-  '"•"^^"'•--^  «'•  '•«-««•«'—' 

8'n  n'.n  <Ult  .ln.i,  oommont  e,p|fquArion.».no«.  VwUtcnw  d«  l'«t|ol.  20ft8 
du  Cod.  qui  jK,  nt  «.n,a,.  .«it  "  i;...roKi.tr«n.o„t  d'«„  <lr„it  r^,l  „„  pj.  „,  "«  ' 
.oqa^r.ur  ,I«„  h.Wita«o  qu'alor,  „t  .,,„»  1.  mis.  .n  forco  do  oo^.  1 

tHr«  D  »ar.it  dfdenregi.trt  que  HuM,,u«„„„o„t."   Cot  .rticio  wrait  un  n«  ..„, 

n .umlt  p..  «  «.«>ri  datro.    K„  effet .1  I,  ddfi.ut  d'onrcgi-trcn^at  d'un    i  ™ 

„  do  proprldtd  BO  p.at  fltre  invoqad  i  re„o„„tni  d'un  .flqu.««;qui  ..t  on  po.^io! 

d  un  dro  t  rtel.  ooa(»*nt  pouTon-nou.  dir.  que  lo  «,nouvello«.ont  dun  enrJi.tr 
.  n»,nt«„  pluj  noce-aire?  Je  no  trouv*  pM,ot  je  n-ln..glne  p«  do  r<{pon«lu 
«bloaoettoobjeot.on,.urtoutIor«,«olWticlod«Cod«.uiv.nt7No.  2oLd.abHt 
d  u?b  r"  ''"'''"f  ''*  P"""''  d'onregUtrcment  d^un'  litre  d'-cqi  it  „ 
d  un  hdnt-ge  entre  acc.u^rour.  qui  tiennent  lour  titro  ro«pooUf  du  mflmo  .utour 
pr^f  renco  que  IVtioIe  2088  reft,«  ,vid«nu„ont  ,  oelai  qVi  a'a  qu'ua  „lp,o 
droit  rciol  .ur  un  vmraeublo.  .avoir  uno  hyp<,thiqu«.  ^  ^ 

-V       Je  orol.  done  que  .ou.  le.  oiroonHtanoo.  do  la  cause,  miuloyant  une  iue.t!on 

■  r-unh'Tf '''"'/'"/"'"'''''''  '«  •^"^>  «*  ^-°rdanoior.nrrr,u  :: 
qu  uno  hypothVe  .1  n'^tait  pa.  „^o6..«iro  pour  lo.  .ubstitud.  do  renouve  or 
;""K'f  ™7"'  do  Pacte  ordant  uno  ,ub«titution  en  lour  favour  pour  oonJrVer 
ie.  droit,  r  ul.  qu'.l.  po.«6doat  en  ri„„„,ubIo,  .avoir  lour.droit  do'^roprZ    La 

«  vrrtulT,    '  .    ."  ""  ''"'"'*  ^"^  '*  '»ntoco„.merepn,.»ontant  I'iL'ublo 

TTatn   '  ' ^^^^^^  renvojer  r«p,,.l et de oonfirmer lo  jugeu.e„t. 
^.      The  following  #B«  the  judgm«rt|  Of  the.'Courti—r/  ' 

d^^n^  ?"',*  *  *.':«"''*'''^™»*  que  l-appelante  commo  cr<JanciAre  de  John  S^iotk 
Shdrir^t  51   ?lf  ""P^""*  «u«ierdeoctto  Cour  avco  l/Tapport  du 

CrBtopherM«.tern,«netdoJafleHoIpen.toricon,n,ep«,prldtaire.lTim 
««.  et  vendu  par  lo  dit  Sh^-rif.  et  eo  sous  lo  prinoipe  que  «enregiit^2m 
.       donation  que  es  diu  Ohristophor  Masterman  et  J.'e  HeSrJffiK 
f  T  d'"L  d'aoQt,  mi,  au,  dits  John  Scott  et  Mary  MTm^t^^ol' 

*na^-  d     "f  •*'  -  ^'-"-^^  "si  e't TenT 

iUohai^edo  sut^ituuon  en  favour  des.dits  tttfipts  d^  m  Jphi,  Maator- 
-  wan,  n'avaitpai^tiwnottTeld:    ,   > <;  V^-     -     y  :       -jm»u  iaasier 

1^ '  R  ^f  *^'""'H«'«'»  loi  «t  pourlJs  «,^  drt^luigo  e^nt  en  la'prdsente  cau«« 
f    il  Mtau  pa.  n6^u,  que  l>nregi.treuK.ot  d„  dii  a,te  a.  do^at^g  ei^^ 
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••ooav.14  pour  dm.n«rsiu  diti  wfiinti  drolf  d'Hiw  09llo.m^.  m  ki  prodalt 
«  Is  T«nl«  d«  rlmmeublt  Miai  at  nmlu  onmmo  ■owJit ; 

Coi»id4r»iit  quo  lot  .rtielw  2172  tt  2173  da  Cod.  Olfll  do  Bu  0«Md«  qui 
«lipnt  la  r«nou*«ll«m«nl  d«  r«nrflKiMrem«ntd>  tout  droit  r4«l  lur  ttn  iiniu«ubli> 
M  ••ppli(,uwt  .,u«u.  droiu  r««l.  doot  riniqioublo  pout  «tro  affects  muh  for.iio 
d  hjrtoth«quM  ot  non  dmdruiU  r<(oU  diina  I'inuiioublo  loin  quo  droit,  do  pmpri. 
416  tit  qu'oo  ooiM^utno*  l««  d«tihtf«noo«  que  pronoiioe  lo  dit  «rtiol«  2173  no 
•'•ppllfoont  paa  aui  dita  anfanta  mineura  doiit  ioa  droiU  rdela  Qonaiatant  dana  l<t 
propriA^  oilo-uiOine  do  I'iiuinoubla. 

tV)Dad<Jrant  qua  dana  lo  diapoaitirdq  Jiig«mont  pronono<5  par  la  Cour  Sutirl- 
«uro,  i.  Montreal  lo  Bina  jour  da  julllot,  ^H^,  doHl  Mt  appol,  il  n'j  t  p«a 
orrcur,  H)tto  Cour  pour  laa  motifa  oi-doasuarfnoocdHconfirmfl  loditjuRonionttTco 
„  d«Jp«na  lovantwtta  Cour,  an  favour  do  I'iutioKi  a*  noma  ot  qaaiit<!. ' 
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Coram  Iorion,  C.  J.,  Tabcu.rbau,  J.,  Ramhav,  J.,  Sanborx.  J.,  Sicotte. 
*  .  J.,  ad  hoc. 

No.  88. 
DAME  OBOROUNAH.  MONK,  «,«aliV, 

r  .  ^^^  ^ApPBtUMf 

THE  HON.  0.  OUIMET,  A/y.  «#«.,,« /^ryiW, 
prlnte  Individual,  th.  opponent  of  th.  Crown,  mwmuoh  «.  to  d«cld.  It  mdrZ",  t^  th.!    i 
r,.no  .„d  not  br  th.  L^rr  EngUnJ  '  ^  ""  "'  «•"•-•««''»««  ^om 

•nthebonCorln^j'T.ClilL  '     "^'•''"'""'''•"•^"'"^^^ 
'■pSL*l?fo;^;l";:r 'T"-  '«-««««'«>«.  »c..cWl,ot.b.e  ,hdooUect«lb,  the 

Clerk  of  ClwSuTiUm^^h  «  **  ".  P""'*'  •"**  "*"  *"  ••">«  «**"««  '>y  "ta  •• 
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thonotary  of  the  Superior  Court  and  clerk  of  the  Circuit  Court  fol-  Pee  Fund  du«l 
and  Court  House  tax  received  by  the  late  joint  prothonotary  and  clerk  (Moni, 
Coffin  &  Sapjneau.)  '  "    <fc 

After  Mr.  Monk's  death,  his  property  knowtt  as  "  Amelia  Lodge  "  was  8oU  by 
the  ahenff,  and  the  sum  of  $V9,318.98  was  returned  iuW  Court  as  the  m^i  pro- 
•  ,    cecdsofthesalti.  . ',        ^        \     -        ■^-,^.-:..y,;,.-:'^^'r.,.^s. 

The:attomey  general^fQuebec  on'Ualf  of  the-Orown  fyied  ai^  oppositLn  afin 
T^rZ^'  by  which  he  alleged  that  on  5th  Ju]y,1844,  Mr.  Monk,  Mr.  Coffin 
and3Iis,,PapiBeau  were  appointed  joint  phjthonotaiy  of  the  Court  of^ueeq'sX 
Bench  at  %ntreal,  which  office  they  filled  till  Ma j,  18^0 ;  that  from  fcat  date  \ 
they  by  virtti*«f  the  law  and  of  a  proclamation  to  that  effect,  continmd  to  be 
•    prethonotary.of  the  Superior  Court ;  that  on  24,th December,  1849,  tby  were^ 
-    appointed  joint  clerk;  of  the  Circuit  Court  at  Montreal,  ifrhich  two  offi^Ss  they 
'    ^«''lf^l2»h  March,  1865,  T^hen  Mr.  S.  W;  Monk  died ;. that  at  his  de»th  Itfes- 
8i|^J»l.^.S  P.were  indebtedjna#umofS4710.82  asprothono^ryoftheSupemr 
.,  V«>rt,  and  in  a  sum  of  81273.34  as  clerk  of  the  Circuit  Court,  ia  all  f  },984  16 
.    wbichsums  they  had  received  for  Her  Majesty  under  the  statutes  12  V,  ch.  112,' 
"k    iVi?*  ^''  *?■  ^^'  *"'*  "'"'cl*  <*tal  sam  tesponde'nt  claimed  that  Hei  Majesty 

^    ^^Xt'^^^^^^^^'''^^  '^'''^'^^^^  ^^^^f  fepondent 

p«)ducM  supplementary  reason^in  support  of  tis 'opposition,  whereby  le- alleged 
that  Oh  3f  th^Septemfer,  1844,  Messrs:  M„  C.  &  P.  entered  intoabondfir  £2000 
m  favour  MerM^jIsty,  conditidned  as  follows  :—         ;  ,* 

,,  *"f/''^  the  condition  of  this  bonil^.suph  that  iUhe  said  M.,  C.  &  P.  shkll 

•  well  and  ^\ily  demeai^thom#¥eV  in  the  Execution  of-^ll  and  every  tfe  duties  o^ 

•  the  ^id  office  of  joijitp^rotWotar^nd  cle,fbfH^M:yeky's  Court,f  Queen's 
^--  Bench  afbreWd,  in  civii|iattef9,  and  sQl  d#  pay  over  all  mmies  to  be 

'  levied  or  received  by  thepl^ssftoh  joint  prothonotary  and  clerk  a^af)rebajd, 
to  ^11  and  every\the  per/iod.  at(iltecmi<law1rully  enUtkd  tt)  receie  the  sanife^ 
'  tken  and  in  such  W  ther. above J||^,  boifejHMl  bei  void  and  rf  rio  effv'ot  ■     ^ 
'»  but  other*?ise  shalUe  and  remai^J)  force  ancU  virtus,  and  .hall  a^aif  to 
'  our  said  Lady  the  Queen,  and  dU  persons  whomsoever  who  shal  or  miy  be" 
^'  aggrieved  W^any  breach  of  the  conditioAs  aforesaid,  or  any  part  h^rebf?''     ,• 
That  this  b^nd^was  on^  7th  March,  1845,  duly  registerfedfat  full  fength  atMbn- . 
«    real,  and, that  a  hypothe^  w^s thereby  4icquired'bv>fi^r  M'ajetJ  onVamottg 
^  others,  the  immoveable  pnopVp^y  sold  in  thisoase,  for  M».sdi4sua  of  8&984,6Sf  • 
,  -.which  respondent  consequantV  claimed  to  be  pai^  by  priviieglj^tleording  to.  Ihi       • 
rank  and  order  of  eaid  hy^oth^."  4       '     *"«  ^'  -.      **^ 

J:  .BxJ|e:8t^'itj!m  of.theRepok^of  DiSt^tioapreparedin  tie  <jaM,4he  W-:    ''^ 
spond^t  w^collocattjj  for  tl^  whole  ^feiohnt  of  iBr.jikjestyV«lai"^Q.  4    ■    • 

George^H.  Monk,  a  creditor  whose  mortgage  for  «9600  wasregistered  on  3r*      " 
September,  1859,  contested  this  Sfi  item  of  theV  Report,  by  (fenying  the  'prefer?   ri 


~-r-i ,  -~^-",  v./Mv«v-«  luw  o(|i  itemor  mo  Jtieport,  by  cenymg  the  prefer?    r 

en^  and  privilege  claimed  arid  also  the.rigbt  of  the  attortfeygeneral  d^Quebw'  °  ■• 
i^/T^i- -'^'''''  ^^  ^'"^  **  aU, Vnot,^Klla^t  Urges,  tie  property  of  thisi 

Ptoy)flqAit<>fai^^I^^  ^        ^  .    y   a 


n 


Hvjilonk  B^png  died'periaJI  .the<jf^ceediag«,  sptellant  as  tutrix  to     ... 
(hildren  todikup  the  iH^fance.    Respondent  joinediasue,  and  having  ** 
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■  prcved  tbaindebtedness  of  iViesars.  M.,  C.  &  P.  to  the  Crown  as  alleged,  the  pivrties 
wctt  h«ard>ad  00  30th  Nowmber,  j|,g72,  the  Court^belovJ  (ijon.  Mr.  Justice 

;  Tormfle)  dismissed  the  contestatioa  t  *' 

Tht  judgment  is  reported  in  17  L.C.  J.,  57.         ' 

■  ^  Pqr:on,  C.  J.,  (after  statWK  the  ca^e)  : — 

Appe/Jant  has  t^ged  that,  under  se^^ei.  i02and  107,  of  the  Briti»h  Nortii 
America  Act,  1 867,  the  eUras  claimed  do  notbolong  to  tlie  Province  of  Quebec. 

■but  to  tV|pominion^Government,'an4  thut  M||on1lent>n3  attorney  general 
for  the  IVovincj^  of  Quebec  has  no  aothowty  to  claim  tftbm.  Admitting  that 
this  debt  belongs  to  the  ^^ominion,  itearii^t  be  denied  that  it  must  be  claimed 
by  and  inth%  name  , of  Her  Majesty,  aiid  that  the 'attofney  general  has  ,  the 
right  to  appear  for  Her  Majesty  i^  oil /he  Cpiirts  of  JiJistice  in  this  Pi^incc- 

,  The  question  as  to  which  Goveriimfiqt  Ahis  si^m  belong?  does  not  arise  here. 
The  priicipal  objection  made  by  t|e  appellant  is.  that  the  Crown  has  no 

^  privilege  ^ijd  no  legal  hypothec,  and  iii>t  If  it  had  any  ifewould  arise  from  the 
appoititmeit  of  Messrs.  M.,  (!.  and  P.,  wljpse  co>n>nmi'o/i«  should  have  been  re- 
gistered;  Ihat  the  bond  carries  no  .hypothei^asrpuch  as  it  contains  J^  descrip- 
tion of  real  estate  and  no  stated  amount  of  debt  otittm  certain.  The  reasoning 
of  the  appellant  is  that  although  the  Eegistry  Ordioancie  4  Vl|'<p.  30,  s.  29,  and 
iheart.  2032  of  C.C,  recognise  the  legal  hypothec  of  the  Crowri,  thesef  revisions 
otily  do  so  for  those  cases  in  which  this  ieg4Jfe^pothec  exiiited  by  the  laws  in 
foree  at  the  timedjvhen  the  Hegbtry  Ordinanc^tuid  thrCcCte\ere  enacted,  and 
that  i((  fact  there  was  no  law,  then  in  force  in  the  Province  of  Quebec  gi«ft%  any 
such  l^ypotfec ;  that  in  France  theXOrdi  nance  of  1669  ,was  th§  origin  "of  the 
jprivile^andhypQ,the.cof.theGrofn,  which  6rdinano|  bring  postecjojc:  to  the 
^stablis^uaen^  of  the  Conseil  ^perieur,  and  not  having  been  registered  h^fe, 
has  not  f<;Irce  of  Idw  in  this  country. '^;  '  .^  : 

Thjfre  is\n»  doubt  that  sect,  i29of^  Riegistty  Ordi^^ance,  as.  regards   the 
hjipothecs  of  ^he  Crown,  and  art.  2032  of  the  Code;  are   merejy  ^declaratory  of 

.  I^e  .then  eilistjig  law,  and  although  they  form  a  strongs  presumption  that  the 
Ctown  had  aje^l  hypothec,  yet  they  tiid  not  create  any  such^hypi^hec,  if  it  did  ^ 
not  ex38tbefore.t.:^jye  have  therefore  to  inquire  what  was-thelaw  in  thut^  res-  ' 

.ject  before  the^Bekistry  Ordinance  of  18il.    :'..^'.  ' ,  "• 

^  But  before  enterijg  upon  this  branch  of  the  8tt^t,*it  ^ray  be  well  to  dispose 
at  once  ,of  a  prete^sidn-  set  up  by  the  respondent,  that,  apart  fro'^  the  pfeftr- 

^enceclaimed-under  the  French  law,  the 'Grown  is  also  entitled  to  claim  hc|e  the  ' 

'privileges  admitted  under  the  English  law.  "    '^'»  . 

..  We  th>k  that  th»  pretension  is  totally  unfounded.  When  th4  "(Solony  pateed 
uiider  ,the  Dominioft  of  the  "'Crown  of  England,  'the  maintenaie 'of  the  civil 
Iftws  then  in  existen<j!  was  guaranteejil^  toeaty.  Thfese  laws,  ah  altteed  by 
c*nj^tept  authority^  are- still  in.force,  andareasbindiBg  On  the  Crown  as  they . 
aye  upoo  ?ny.of  its  sxbjects,  except  in  oa^s  where  ^he  jiighel'  pi-erogativc^ 
which  form. i*rt  x)f  the  public  law  throughoujt  the  whole  empire,  are  affected. 

The  rit^t  t(>  b6  paid  in   )i^ferpn«P  »^  »ft,^r  ^r^^n   n** "    ^^»ii^n-i^.A^tnr  .W,- 
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not  form  part  of  the  higter  prerogatives  of  |ie   Crown,  which  mV^t  of  Jjo 
public  law,  but  belong  tn  7Ut  are  termed  the^minor  prerogatives,.. t^oae  which    '■ 
are  not  essential  to  t^e  supiemacy  of  ihJS  Crown,  and  which  are  odnti;olled  by  the    - 


■#. 


•■.\' 


^^.;-\ 


74 


Monk 
Md 


COUKT  OF  QUBEK'S  BENCH,  1874. 


:n 


.^- 


-y^ 


261  r  Chit 
Reporte; 


Colonial  ODinions  R«  .»j  kZ.  ^     "B«"vt>,  «o,  ^y    jji 

■  S'b  Ed  )  spX  of  .hi.  ?,  7       "°-  '"»»"«(•¥  2.  P-  42,  .nd  J.  Ip.  Jli 
par  1,'dro  I  rinl  t™..  i       •    u     .    " ''°'""'°  ""  'o"''™'  P«"»!« :  "*  » 

x^  ^«».de?s;fS5;:^^rv'rrfrr^?^^)-' 

•jourd.  le»r~Mio„  '    rw  J  ™,  °°'r  '"  ^."^  tenement |,.polK,<,n&du 
)e>  deme«>^n^!.!l',       :'   "°  ""'^'""""^'i'Mlted^elan.tioin'ait  eu  enyae 

J^S!i:S::re^Set*^'"'""'"°"-'"4i"^^^^^^ 

of  1665  made  foArsdrT:  i  •'  ^'   '     '    '  '^'^  '^  "S*""  ''^^  ^"""^  this  Ediot 

ent^s  dans  „08  affaires  et  le  maniement  d*  nol,  finances"  ^  * 

_^e?airrarfe,de   a^verainete  duB^edn.  of  1775,p.  172,8ayr  «Lou« 
XIV  fpar  son  Edifcdu  mois  A'aAnt  ^RRa  „   •  i*-/.-        T,    '     ^' '    -  ^'^"'^ 

«,.;™»;  I   J    •.    A        ',        ^     ^  "'^  *  renoitoM  \&  ancifennes  disnositiona 
Biuvant  le  droit  et  lejLCrdoiinario(w  Hn  Ti^t^,  i  ^      «wjw?»iwon8 

1       •  -1^       ,  .^SBr         ^ ""  "'^*<'™e  non  seulfement  Dour  ddnsprpfli. 

ExannninathentheOrdinanbeofJ6«a,whfch  a- «  authors  sW  was- 
onljdeolar,to.^of^epre-existingla^,wefiddihattg^ 
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let,  on  the  .moveable  property  of  the  comptahlet  after  oirtsin  other  privilegei, 
auch>4i8  funeral  ezpensea,  &c. ;  2nd>  a  similar  privilege  ol»  the  real  estate  acquired 
by  them  after  th^ir  appointment,  and  3td,  a  legal  bfpotheo  from  their  appoint- 
ment on  all  real  estate  then  held  by.  them.  ' 

Lefehvre  ^  Laplanche,  vol.  3f p.  246 ;  Bntnnge,  Hypoth^ques,  ch.  13,  p.  36, 36, 
and  d'Hericourt,  Vente  des  Immenbles,  p.  205,  explain  the  extent  ©f  the  rigbta  . 
^f  thlg  Crown  under  thid  Ordinance.  ^  "^,      '       • 

It  is  this  privilege  on  moveables  and  this -legal  hypothec  on  immoveable  pto-j" 
"porty^xisfing  in  Franco  under  the  above  cited  Ordinaiw»r  iMjjf'the  jurispru-."  -^ 
.^ence  prevailing,  before  the  establishment  of  the  Codt^  SAjWlietlr  of  QiieBec'    -:    ' 
.  which  were  recognised  by  C.  C.  1984  ai  to  njpvea^^j;  ,ari)il  by^oxliesgiatiry  J^yL,  "  >  ' 
..of  1841,  the  Con.  Stats.  h.C).,f^m]f^,0WfkZmlS^t^^  .„„.  r,  ^ 

^  ^.  It  .then  follows  that  th€  th-ow^  has' a  le^j :j^|)«itbM  on  ,the  immoveable'^^-  .i-^"''  '    "-  "^S^,  '^ < 
p%  of  theV»TOpto6/M  dating  ftom  fh^eff  appointi^iiim^&'bffice.  '  ^This  in'deed  ^    'i^      *It*' 
agpciini  to,  have  been  recognized  without  questiiJu  in  the  case  of  Qu«eti  and  *' 

C  )mpto,  2  L..  C.  J.,  8™,  which  Wjjtso^dvby  aj||»ei|l£nt  on  another  branch  of  tjie  case. 

But  the  appellant  ooritondf:  1st,' that,  if  alegal* hypothec  extstei^fn  fav6trf''of''' 
thcCrown,  it  has  been  lost  frpm  want  of  registration  of  ttie  commissions  of  Messrs. 
M.;  C.  &  I*.;  and  2nd,  that  tho  bond 'carries  no  hypothec  from  the  fact  that  it 
contains  no  depiiription  of  any  rdal  estate  and  no  stated  araoifnt  aa  required  "by 
sect.  28,  of  the  Registry  Ordinance. 

It  has  alreadybeen  deoKled  in  the  Queen  and  Comte„2  Jj.C.  J.,  p. 86?  that'the 
Ci^kjrn  is^bound  to  register  its  hypothecary  claini^-;  and,  considering  thte  compre- 
hensive tefms  used  in  sect.  2  of  the  Eegistry  Ord.^4!iat  "  every   privileged  and 
if^hypothefeiiry  rightj  clai«^  orohatge,  T^atever -.mMl  J)e  itS(.ri^n,  and  v^hether^-^ 
f  criSated  by  ilJer^k)pcration  of  law  e/  dfeeS-wisoj  \iitoreby^  real  estate  ijj  aft^ted,"   • ' 
I  must  be  registered,  we  are  not  disposed  tfl  dispute,  biit  on  the  contrary  to  approve     ' 
'  ,;%ithe  I'ulijlg  in  that  case.     In  fact  the '  expressions   "  whether  ere  ited   b^,  mere 

operatiji^  of  Ijjw  "-can  only  ap^ply  to  ^privileges  and  legal  hypothecs.''  ,^^ 
^  4^4   Exi^iinji^  the  Ordinance  we  findihat  8ect.2!>  (like  Art.212J  o^Code  Nap'.) 
!^ .restricts  all  the. legal  hypothecs  previously  existing  to  three:  that  of  married., 
,      »^w6me^  on  the  property  of  their  husbands, 'that  of  minors  and.  interdicted  persons 
,.  V  against  their  tutors  and  curators,  and  thatof  the  <?rawn.     Of  thesetht'ee  legai 
^  hypothecs  tlie  Code  Nkpoleon,  Airt.  2I35,.€jfcepts  fr  om  the  ^necessity  ofjegistra- 
■  ..'▼  tion  the  bypothi^  of  married  wom>an  and  of  miinors  and  interdicted  persons,  but 
^   '  vpbt  that.of  the  Crowfl.     The  framers  of, our  brdinanj^  have  made  no  exception, 
and  have  formally  declared  in  «<jct.  52  that  the  GVown  is  bo0^d  by  the  provisions 
^     -of  tjie  Ordinance! "  '.    \  ^tpfc^         :      '.  -, 

:      Admitting  then,  as  appellant  oWeiids,  that  the  C/bf  n  "*»•  bq^d  to  register, 

•  *     was  it  bound  toregist^ii  the  (^»»'»iwi<«»»  of  Messrs,  M.,  C.  &  P.  ?  We  think  not. 

r-       Theirommittions  conferred,  tTie  office  oft  Ittessrs.  M.j  C.  &  Pj    The' bond  which 

■'.*'?8y  i^a^e  was,  as  it  wire,  Ihei  acceptance  of  it^,,^  it  was  a  solemn  engagement  on 

.   /their  part  to'tulfil  the  dftties  of  the  ;offip^.    The  registration  of  the  .bond  by 

'   infitnnfialwnu<dliWc  diselofed  to  ihia  public  aKtfatttiho..irogi.iL>^  "HP^ 

.        rial  of  their  com^issiotf  couldi.  disclose,  that  is,  thafi  they  had  become  f^fy) 
-    «fi«er«  'an4  ai  such  resjronsibiettf  the  public' an3;to  the  Crowa  for  tfafiif'proper 
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tlT^uT  Z  f  ^^  '^'  operation  of  law.  bu^ilcouid  have  n«S' 
TTa  f  "t^""^^  ""'""'  P'*"'''^  '""^^  ''■"«'°  »>^  rej;istjatioD,  and  this  was  - 
Ated.by  tte  reg«t,'.tion  of  the  bond  at  full  length  under  7Vr\^  22  ' 

to  Z  wT"^ ''  5-;^'/  '^'  ^^-  0"*-  **  '"'  ^  «««°  that  B.eri,.ri»l.. 

1  .3  ::f  ^r"''   •"^''••^-'«'    -  i^^.  •*  •«  not   ne4«,r,  ITSate 

■  2rT\^1       there  18  „n  amount, menfioned  in  the  d6cui^t.t  to  which 

he  obt  ""'u  "T!'  "^''-^'^^'^'^  <J«-ribe  anv  real  eataS^  and  this  for 

he  obvous  reason  that  the  le^l  hypothec  of  tl^e  ero#ni«.  general   and  affected 

^Mtrt^rrK^'T' '''''''''''' ^  ^^"'^^^'-^  This.howe;er,is.neroi? 
alluded  to,  t^  show  tbatthercgiatrationofthebondat  full  length  disoloHed  all'  thj  - 
chance,  required  to  be  ^.ade  known  to  secure  thj  hy^t^ec/oVthe  Croi'n 
thp  p'  '^Te       "^'  "T^^"  *•'*'  '^''  '^"^  «»nnot  obver  the  filaih.  made  by        ., 

da    o  !Jk  '"^^^i"'!!'^  13-14  V..a,.  37,  which  were  p^ss^d  aubsequent to  the  " 

'  t^^^'^^'^r^^'''^  ^«^'  '^  -^'-^^  ^^-t^'^'  'he  bond  did 

riTvr       ^^;1   T^^ '^ '^'  ^''''"'-     That  hypothec  existed   frota   the 

.  moment  Messrs.  M.,  0.  &  P.  accepted  .office  and  became  Accountable  by  virtue 

Tr^nl  "■        ^   J  ^"y  P»Wio  monies  received:^   th^-H  in  deposit  or  othec*i8e 
''  Z  "f-  '         *^^^  '"'J^-"Klfetep6«e,Mur«trp  ««»,ftptable,  Ufaut  etlre 

depo8Ua,re  et  manutentiopaire defends."  The  Acts  12^ Y, ch;  112,  ,»nd  li$-U. 
h,r/„  V;.    "t;^%''.'"«*««d  the  extent,  as  regards  the  amount  of  their  liability, 
cWt  th  ?2      <^.<^N';racter  of  th,ir.ilspo««ibiHty..   It  was  as:p.oth«hotary  and 
T        .  J?  T"'^  '^''  ^""^^  '^""^^^  ""'^^r  *ha*  two  last  AcL  and  the  hypo-;. 
thccreatedby.the.raeceplkance'of6ffic^ applied  toallsums  they  would  become  aC. 
,  countable  for,  as  hollars  of  such  office^r-and  the  disclb^ure  of  this  hypoth;^  by 
.theTe^.strat,on  ofthe  bond  was, l\thatwas,reqSired  tomake.itl|cnown  tothird' 
part.es  dealing  with  them.     Otherwise  it  \^ould  have  been  necessary  to  register^ 
insome  waytheseActsofParliament,  a  formality  not  to  be  contended  f(«-.        ■ 
-  ^  "  T\  '"*"'*-'=*  of  appellant  bad  been  grknted  before  the  passing  of  these  Act*:  - 
«he  mi^ht^perhaps  have  some  equtfibFeKroand6fco,ipraint,   though  the.X^ 
^  could  hardly  grt,at  her  Iny  relief.  B.ut  H  thisiristance  Mr^^.^W.  Monk  w*s~ap-  ^ 
pointed  prothondtary  in  1844,  6a.bond.was  registA^  in  ll845,  the  Statutes  in 
question  were  papsed  in  184a  ;tnd  1850,  md%  w^  dot  tiiri859  that  ihe  tappet 
lants  mortgage  Was  created.  '    ' 

On  anathjfer  point,  howe« 
■  that  the  bond  given  in  Sept.,'^844,^Bnot  apply  td,the  Citcmt  .Coqrt  fees,  &o.,  " 


\    - 


>uv  o  uiurigage  was  created^  It  -  i  ,V  - 

On  ano*l«^r  point,  howe«|fe*are,entirely'%ith  the  appellknt.'^wlio  contends 
mt  the  bond  given  in  Sept.,^844,^Bnot  apply  td.the  Citcmt  .Coqrt  fees,  &o., 
Jhat  Court  having  only  befe|j|^at6d  iq  1849.  The  Act  12  V.,  ch.  38,  biU  cer- 
talrifrco^tinuedthe  prothonotary  of  the  former  Cowtof  Qtieen's  Bench  in 
the  effice  oJ|pr6thoriotary  of  the" Superior  Court,  but  it  haino*  done  so  as  to 
the  Cu-caim6\xH,  and.  therefore  a  new  comiwission  was  issued  and  a  nm  bond 
wasofcourae  re<fuired,  and  this.npw  xjemmission  Qr  the  new'bjind  shwil^bave 
been  registered  to  secure  the  dutss  ofthe  OrouitOouFt,  This  not  having  baea 
done,  we  holdjtbat  the  r^gistyatioti  of  the  Queen's  Bench  boad  hw  only  preseff^. 


'      Vt-ighto  of  the  Crown  ua  regarja  uiuuies  uuUitMa  bJT  MMW8.  M.,  C:  JE  P7ai  f^^ 
*    ,  tbontftarigll^'tbe  Superior  GottPit,  a»d"  MB  tijose  ooHerted.by  them  as  der^^f .    J 
'    .itfieCircarHOourt.,  '  '     ' 
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It  was  agaiD  objected  hy  ippo»tot  that  the  claim  of  the  Crown  is  agaioiit  a  part, 
nership  (Mon|,,<Jt)ffio  &  Pnpincau)  which  therefore  should  not  by  law  bo'paid 
out  of  t|»e  irfdividual  property  of  one  of  the  partners  until  all  the  indiytdual  debts 
of  »uok  partQera  inoluding^appdlant's  claim  have  beoo^ satisfied.  The  answer  to 
this,  howevor;i§  (hat  the  appoiutment  of  these  persons  jointly  to  an  office  does  not 
create  a  partnersbip.  Troplong  d^s  Sociitia  No.  98.  It  lacks  one'of  the  easen-  ' 
tiakgf  partnership,  that  is,  the  free  choice  of  th«  partners.  > 

:     H»fitJg  now  qdnsidered  all  the  objections  of  the  appellant,  whose  elaiiJifl^have 
been;urged,witb  great  ability  both  in  her  tactum  and  at  the  Bar,  we  are  ofNjpi^-"  ■" 
nio»t^at  the  judguient  beto^^^m^    be  confirmed  as  to  the  monies  collected  by  M., 
,  <^  ((fc  P.  as  prbthonotary  of  the  Superior  Court,  and  refornild  as  to  those  received  \ 
.afclerk  of  the  Ciiisuit  Court,  viz.,  81273.^^  __ 

;^lthpug;h  the  question  noised  b  t>)is  casoia  of  great  importance  it  is  not  likely,- 
to  come  up  again,  in  view  of  tlijB  change  made  in  the  law  by  Act  23  V.,  ch.59 
t^y  wbioh,  syico  1  Septj^  1860,  the  legal  hypotheis  of  the  Crown  has  been  converted 
it^o  a  sp^wal  bypotM  rewring-a^  aiid  description  of  all  the  property 

affwrted.     -         "    ." '        .!     ■,''"■."  '  /"    ;'     i«s" 

Itis  to-be  remarked  tbati  thoagh  the  appeal  is  miaintttined  as  regards  .# Aum  ° 
of  f  12|3.3I,  we  canaotj^raii^  to  appall  mt  hbr  costs  against  the  Crown.   ^ 

In  ord^r,  however,  to  enjable  her' to  preient  acclaim  for  those  costs  un#r  ^e   *: 
Statute  (C.S,L^C.,ch.  SSJ,  sect.  22,)  .wy  declare  in  the  judgment  that,  Ihougb'^ 
"*he  costs  cannot  be  awarde^  as  agafest  the  Crown,  the  appsllaBt  would  have   - 

len  entitled  to  them  q^s  ag^nst  a  privat/ individual.  * 

imMSAY,  i.  ^— The  obj^cUons  taken  by  appellant  to  the  appearance  of  the  attor, 
oy  general  ^f  Quebec  in  tljis  ease  seem  to" mei  unfounded.    The  appellant'has  .\ 
0  quality  ^  disavow  the  attorney  general,  an|  until  he  is  disavowed  by  conr-  ""' 
petientrauthority,  and  either  by  the  oli^r  recognized  by  the  public  usage  of  t^o 
cduntry  as  the  proper  representative  bf  Her. Majestf  bc/<ire  the  Courtsjfwby 

TBt^rulc  is  in  iccordance  wi  th  general  principle,  and,  .so  fid-  as  I  k^owj  suffer^no 
,  J'fli«^%  in  iygland.     I  am  aware.ttiat  a  diflFerent  opinion  "teas  o^pe  expi-essed 
'in  thiajCourt,  Hut  my  recollertionof^ecaseisnotdf  ^ch  akind  fi^to  ioduoe^^^^ 
.  .  to,  bp  g#ernM(  by  it.  ,  -  -j,        ■■  ■■    '•,■"    ;.   ^/-.  :  .'.';  ^%,^/p^-;"yMS.:^«-. 

'^  \yilmot;  U  MiVering  the  opinion  of  the  cdmnion  1  wi  jttdg»>8.  tjqt^  flou86  df . 
Lords  in  .Wilkes' case,  on  tliri  question,  whether' thfeoffio^of  attofnfey  general 
^. 'being*,, vacant  the  solicitor  general  may  file  an  <a|^iV  infosihrftioiifor  a  libel, 
saidfc^'^Tfeeai^ument  that  ijie  attompy  generij^^  a'dd  t^  oth^r  i^fficer  was 
^  '^intrus^d-  by  the  Constitution  to  sue,  for  tjia  KMptth'er  civilly  v  "ftrittMnally, 
**isafimdamentalmi8take.-'|  Wilkes, ancl  flic  K^Vilifiot  Op,  322..  •     ' 

As  to  the  privilegejof  thei.prdwif,  nothing  1*  To  bo^s^hered  from  our  Legis- 

lat«reoB  tBl^.paiflt.*.  With  j|6r%^  cstulion  ^ach  legislator  has  Wded  affirming 

anjthinjBijMiJ^y^as, to  thil  privilege.    I.hav#>ery  grave  doubt  aiP the  existence 

*of  tfee  right  ckime|on  U^e  j)fflif4)j^rf^  Crown  lujder  the  French  law  imJep^nd^^tly 
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uncertain  an7»K  ''"  ^"f  ^?.  *'«' P''«'»«'We  Mmt  the  extent  of  the  priviloge  was 

m     p ,  ^'"^  """P'"'""  ''»»^^*'''  "•^g'*^^  ^«ro  ignored.     But  it  is  si  d 

^g  t  .s  Met  wa.dccIar.tory  of  the  old  ul     Of  cou«e  this  w^te  ^  c^    ' 

|d  before^  a^d  80  we  h^vo  the  writers  under  the  Kdict  of  1669  hiBUfyiA.  itL 
,«^n^gthefijpu.uuderthoKo,„anI.aw.     But  surely  .«  ^^1^^ 

.'An  wrT"'?""^  ""'"""^^  "  fiBoal  privilege  on  the  Ki^oKFir 

'  ^^iSrin^'     '  thenerc^ptlon  of  the  reve«^  i/not  o 'the  .^ 

„OMov^reignty     In  referring  to  fte  authorities  cited  it  is  important  to  examino 

aT:e\taXr''lH''r;"'  Basnage,bothgreaTautWir  d   : 

the  same  year,  1695  and  the  first  edition  of  the  Lois  Civiles  was  published  in 

689  twenty  years  after  the  EJiet  of  1669,  and  the  first  edition  of  thoTaS 

.  de.s  Hypoth^,ues  .n  1687,  eighteen  year,  after.     Lagarde  wrote  in  1753  wl  1 

the  neoess.t,es  of  the  Crown  rendered  it  very  important  th^t  the  .reate't'el  1 

Mon  to  the  ritrhts  of  the  fiso  sliould  bo  given.  \        "     '  T 

0.f.h;?r'';i'~^*  iV«ontend^4;,by  appeUt  that  the  Ittoroey  generd  of 
Quebec  IS  not  the  proper  officer  to  eltiim  the  moneys  on  behalf  of  Her  MaLtv  a-  * 

oIL     ffi       }  ',    ^'^'  ^-  "^"^  ''PP'"  *"  g»'«  'he  attorney  general  of 

i.ll  f  i7!        f  ^•"'^*'  *°^  «"bjcet  to  division.  ^  Besid^  the  Queen  cannot 
be  excluded  from  the  Cpurts.     She  is  not  «ven>und  to  appear  by  attoru^y^ 

Uovernw,ent  to  be  paid  m  preference  to  other  creditors.     It  is  contended   that 

that  P^  r",rf  "'T'   by  any  law  in  force  in  the  Province  of  Que  e        : 

tlot'"llu7'^  W''  P™^^™"*'^'  ^^''  «f  '^^  Crown  for  ::; 
debts -of  •omptables  was  Wd  upon  the  Ordinance  of  1669,  which  never 
havmg  be«n  registered  in  Canada,  did  not  tatfe  effect  her*.  This  is  a  a«e,t  o« 
not  to  be  hghtly  parsed  over.  The  Registry  Ordinance  seemed  pur^eytZ  ^ 
the  qu^tion  m  doubt,  and  it  is  fair  to  inf^>  that  the  framen,  of  thl^law  le  it 
where  they  found  .t,  ^n  tenebri,.  The  codifier.  confnted  them^lves  with 
bnng„.g  up  the  provisions  of  %«  K^  Ordinance  as  they  were.'  ThewrU  rs 
upon  the  old  law  nf  Fninoo.  whils  vvi?Kt£6uo  an  tu  the  ^^  »»•»"*«« 


■\ 


■'m 


Mou  ,U«h  i,  .dmit.^  »  have  Mt.»d<d'ito  •priVil^'oV"^^^  wVm1''3' 
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very  v^u«  and  reticent  as  to  -how  knd  wh«n'  tK-  «    r    """^        '^'' —   '"  '      .  " 
I  Wore,  .„,!  .Uh„„.  „f,^  U."    ol'^rf  Ifi'^TrT".'"  !"  ""°'"' 

>w  upon  the  subjeot     It  m  no^  „  „..♦*      *^™  ""*^  aeolared  in  clodr  terms  th», 
'  rr.'-^-eptJ:Lj:^r:t'dr^^^^^^  "I-- 

lu^w,  to  detero^iae  the  quea^io^'at  dl  «?  "««'''*««»'  "i^il  law,  not  to  ffingiislr. 
d^u5  to  the  Provincia  (W?::^  There  '"  "J""  ''V''"  ''''".  *'»«  ^«'»  »» 
profc^ntial  righton  the  part  of  the  rrot  "*''''"^'  *''"*  "'«  P""°'P'««f 

Ordi„an<^:on66Lrdtra?<j(df„l?^      '^^  '"  ^""'««  »'««'"•«  the  , 

baeo  the  preferential  ri2l^^„  tL  Ordi  K^  '""''"•'''     ^'^*'''*'  ^''' «''» 

.  .oisdon„Lt.u.i  «netS^^:'^rK«t'^"  ^^  "^  "^• 

-     thoSthvolumeoftheN^  IXnta?^^^^^^^^^  - 

,     Im,  and  the  reasons  on  whTcMf  L    "ndf^^  'T'"''  *"  "''* '"  *»•« 

dered  at  Puria  iaoited  where iUshr^nn       ^         '-      '  ""*'  '^^^*^  '*"' 

that  no  gen«rar%n)^hec  ahln  hi  .V  T!  f      '  ^^^  ^'^'"^'^  Ordiaanoe, 
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perty  not  being  described,  there  is  no  effective  registration.  To^hii  it  mnftt  b«! 
answered  that  the  general  hypothec  does  not  in  this  case  ariM  %m  th«  b^d 
merely,  but  primarily  froin  the  appointment.  'mSt 

It  is  plainly  to  be  inferred  .fVom  the  general  tenor  of  the  Reg3|^brdinaaoe 
that  it  was  not  int«nd6d  to  apply  the  provisions  of  sec.  28  to  legal  ta«it  hypo- 
thecs mentioned  in  section  29..    Mipmoiiais  of  the  hypothec  created  in  favor -of 
minors  upon-  the  real  property  of  their  tutors  did  not  require  to  specify  the  pro: 
perty  to  whfqh  the  hypothec  attached  eicept  by  order  of  the  judge  making 
th5B  appointment ;   it  was  Restricted  to  certain  spcoiflc  property,  and  such  order 
oould^lybemade  upon  advice  df  family  council,  which  shews  that  without 
such  advice  it  must  atUwh  to  the  whole  of  the  property  of  the  tutor.   Section  62 
of  the  Registry  OrdinnnM^^icatcs  what  memorials  on  beholf  of  the  Crown 
should  eontftin,  and  8j)ecifi?itiqn.of  the  property  is^not  among  the  rcquisitis,  and 
registration  of  tU  bond  in  place  of  a  memorial  contains  all  that  is  required  by 
the  62nd  action,    m  Legislature  has  by  implication  given  thU  interpretation 
.to  the  Registry  Ordinance  a»  applicable  to  the  legal  hypothec  bf  the  Crown  by  JS 
Vic,  0.  69,  B.  19,  by  rendering  it  necessary  from  the  date  of  that  Act,  1860,  "to 
file  with  the  registrar  *  notice  specifying  the  real  property  to  be  bound,  as  res'- 
pects  appointments  thereafter,  indicafingihat  it  had  not  prior  to  that  time  been 
necessary  that  th*  property  should  be  specified  as  respects  such  legal  hypothecs 
in  order  that  theregistration  should  be  effective.     As  to  the  necessity  of  men- 
tioning the"8um^be  secured  as  re(iuii«d  in  the  case  of  conventional  hypothecs 
under  seciion  28  of  the  Registry  Ordinancerit  iseotlrely  impractiqable  as  reftpocts 
accountable  officers.     The  same  distincJtion  obtained  in  Prance  under  the  regis- 
tration  laws  as  was  couteitaplated  in  our  Registry  Ordinance,  upon  which  our 
law  was  to  a  great  extent  modeled.     There  was  no  necessity  to  *peoify  the  lond 
in  cases  nfthisklnd,  section  3  Troplong,  No.  690.  I  think  the  registrlft/on  of  the 
V  bond  was  a  sufficient  compliance  with  the  law  as  it  existed  at  the  time  to  pre- 
serve- the  preference  claim  of  the  Government  in  this  case.         "  '     .-  ' 

The  only  remaining  point  that  is  sjisceptible  of  serious  doubt  is,  does  this  bond  * 
cover  the  dcficita  arising  in  the  Wuit.  Court?  After  careful  examination  of  the 
Acts,  I  think  it  does  not.  By  s^itiin  12  ofl2  Vic,  o.  38,  the  prothbuotaT7  of  the 
,  SuperlorCourtofMontre.il  isconti^ued  without  the  npc«isity  of  a  new  appointment. 
By  section  104oCthesame  Act  bonds  gi^enbyprothonotariee  of  the  late  Court  of 
Queen'if  Bench  and.  clerks  of  the  Circuit/Cou#t  are  declared  to  remain  inVorqe 
■  notwithstanding  the  change  of  their  nalBes  of  office  and  those  of  the  Courts  of 
which  they  are  officers.  This  at  first  sight*  woyld  seem  Uy  mean  that  bonds  which 
before  covered  the  inferior  term  of  the  Queen's  Befloh  would  have  effect  as  re- 
spects the  Circuit  Courts  at  the  chef  lieu  taking  the  place  of  the  Queen's  Betich, 
Infesior  T«srin.  This  can  only  apply  to  continuing  officers.    The  late  Mr.  Monk" 
was  a  continuing  officer  of  the  Superior  Court  but  not  of  the  Circuit  Coflrt     A 
new  appointment  was  made  to  that  office,  which  brought  it  under  the  provision  " 
of  the  latter  part  of  section  104,  which  provided  that  clerks  of  the  Circuit  Court 
appointed  after  that  Act  came  into  force  should  give  security  for  the  performance 
of  their  duties  to  the  amount  of  £200.    That  bond  joes  not  aW^^nr  in  thi.  „uusu^ 
noif  does  there  appear  to  be  any  registration  ^of -that  appointment  by  memorial 
«r  otherwise,  and  theje  can  be  no  claim  based  upon  ttat  appointment;  -t^at 
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prinu^^-^^  G^or^  jf.  Mo«k,  .„d  to  the  «..«t  of  the  ,^am  of  $1273.34 

c.olI,^«ted  Mh«f.overnme„t  for  deficit  i«  Circuit  Court  »«,oaqt«,  th«  jajgiriail! 

should  li«  reformod  and  in  othor  reiipeotH  confirmed.  T  " 

^t^iOH.HEAO,  J.-L'»ppoIttnt«  invcjuo  jwur  dettiotidcr  nnflrihatloti  dil 
jyement  dnnt  ell«  ,0  plaint,  dim«»a  rttiMo.  et  Witrq  autre,  1^,  /.uivanica--  :  ^ 
lo.  QWKla^oommiMion  de  Measm.  Monk,  Cofiirt  et  Papineau,  «t  Id  oiution 

mmcntdoBn6pttro«jMe«»r8.n'ontpMi5t*5prouv«$i.  "  / 

n  ttvaU  de  ^rtffiSronOfl  aur  I'appeJantw*  .  /l~     j  »  mgaie 

30.  ^iue^'Vpoth^quo  da  ^a  M^,ii,t^;  po«r ire  «flfeoti*#  devait  6tre  conveS, 
t.o.»nelle,  et  fltre  cr^ee  par jw  ««<»  «oqt«Q«iit  wne  deaoriptioi.  dela proprittfque 
1 00  vouluit  hjrpoth&iud'r.  ,  _^       '„■  '      H  .^'."Hw 

.40.  Queleouutiopiiement  donnrf n'^tait p^a  desMni 4 couvrirlaV^oMation dela 
Conronne  telle  q^  oxpri«.<5e  en  l'oppo*itioo,  niuia  bieft  une  »out*  iiutre  r^Uipation 
Bo.  Quodj,ft«  t.,a.>s  ox.,,1  «y  avaU  p*,>  cVtiontfomant  qttant  A  ce  qal 
oom,erne  la  Cour  da  Crreuit,  et  oo»^^.,e«,«,.„^  j,«  dhypoth^^^apour  lea  toao^ 
rairea  de  ootte  Cour,  ..        .     ,'*  ^    •*^  "  ""  v 

tio.  Q^e  M.  Ouiraot  ooinnao  V^mxf  GWiieral  de  la  Pn^vinii  de  Quebec  ne  * 
pouvait  r<5clainer  aq  non,  de  Sa  Majeatd  une  do^te  due  au  .Oc^^uverneinpnt  federal  ' 
Jo.  Je  cfrow  quo.  I'^ote  do  oatftionnemont  et  fa  ij»)jn.ftU3ioa  de  Massra  M   c' 
&  P.  ont  6t4  blea  'et  duemant prouves  au  m.yen  deroopiea  qui«h  dht  ^  pro- 
duitea  au  doaa.er  certifid^s  ptr  le  prothonotalro  aotuel  de  la'C.ur  Sup^rieure  Li^ 
en  eatJe  d^poHitalre,  et  oommo  tel  autorj^fe  A  eo  eipddier  dea  copiea  conforL 
/Went  A  I'artiole  1216d^  €ode  civil.        ■  f.        ■        .  P««  conrorme, 

20.  II  mo-aembloque  la  Oo,uno.^no,.d'ap,^rnotre8y«tfl.ne  deloi  tfiiataot  avii'nt'; 
-^t  depuis  le  Code  et  d'apria  la jloi  a'enrdgiatroniont  (4  V.  oh    36    aeo    !59  I 

^iTi  7  i"  ^u  ""'^"  '"  l'"  '^"''"  P'"'''"^"''  ^'  •''  ^'"^^^^  >'»»°»ble8  de 

r"  M.  Monk;  elle  av«t,probab^n.ont  uo  privilege  8^r  lea  demera  provenant  do 

k  vente  des  moublea  et  efete  mobiliera  de  M.  Monk,  cobforni^ment  4  la  loi  an- 

oienne  declar^e  telle  par  I'artiOle  1994",  du  Code  Civil;  maia  encore  ce  pri-  ' 

vU6ge.nev.eatqa'au JOme.  rang.  o'est-A-dire  aprAs  "los  frais' de  juptioe,  la 

.         dime,  la  cr^ano*  du  v^ndeur,  lea  cr^aniea  de  ceux  qui  ont  droit  de  gage  ou  de 

retention,  lea  fraia/^indraire,,  les  fraia  de  dernidre  maladie.  lea  taxes  municipalea  - 

.  Nulle  part,  |iu  mean.,  depu..  le  Code,  ne  trouvona  nous  un  privilege  accords  4  la 
Couronno  aur  1^  prodait  de*  im,aoubles ;  m  ua  nous  trouVons  qu'il  existe  u^e 
i  rfvAtr  ^"t'^'  l»Couronoe.     Notre  ordonnance  d'enregistre 

temea  cju,  ceux  de  I'ordonn  mce,  c'ea^4-dire.  qu'elle  exis^e  dans  certains  caa  aui     ' 
_      vaat  la  fo.  du  paja.     Qudn  sont  coa  caa  ?    Si  I'ordonnaU  de  1669,  qui  r^glait 

tolT^&"^  ConaeirSup^rieur  de  Quobec,  nuldoutepVssible  existerai   au 
T-'  ?Z;  ;f '",°^^'^Q-r^;»"'*7 "° »<>'"b»« °Voir <St^  gue  deelaratoire duWoit 
;     7tl^a."^  i'/"uw,   TJl9nnt1'opTnlOTdSnombreu*6orivainsftnoien8,que  dis   « 
|>^   avant  le^oette  fajpoth^quelM,  exi^ait.    Lo  droA^ajant  exists  iy^nt  1669 
^cow^ou  cc^tumie,  a  ^d  acq^  au  Canada,  et  y  a  1^ 
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. '     ' "  I  Ti  ,     ,  •^       III--,.- 

^'^^•"•'  •»  "••'^  ••^ourdTtuI  totn  r^h  L  oon.I.iiU.  0ni*iu>',  »)tnd,n»,  iu> 
;'»j|»l-»U'«tqu.liao»Uont  qua  I.  loi  .1  ou,^„tMm«Dt  /.•  .pporuJ..    CMt» 
hj4^fb.p«ur«tr.;t«ut.ou  Wgkl,  n'««t  pk.  a.oin.4#pqi.  1.4  V.. oh.  30.  w- 
.  J«tto  A    .nrrfK,.tr«u.en,,  kci  «nrdgi.t«u„nt«,a  ii«u d.n.l#««,  qa|  noa.oooupe. 
^  3o..L.pp«l«ote  a  pr.itW.du  <,u4  d.pul,  rordortn.lioe  (4  V.  oh '  30  )  touto 
hypothi.,uo  de»«U  flt™  oonventionelj*.  et  ?!«  |«  titr«.,ui  I.  ord.it  d«f  it  ootftoni 
ttno  dewripMoa  do  limiiieublo  que  foa  Vout  bypoth<qu.r.     L.  rrfpon*  A  ootl 
obj«>Moa1«»  trouv<i,  .u  moin.  qa.nt  4o.  qui  «ono.rtae  u..o  hjpothd<,ue  or^e  .vanfl 
lo  lor  s.pt«,abro  18«.».  a«»  U  ddfiuitiou  du  mot  Ay;,«.A<>v.«  %!./<•.  qui  .jgnU 
.fla     u«../..«<v«./..r  /V/«<  A  ^fcA"  no  r«,adr.„t  p.«  .tipuUtioJ  .p<Jcl.le. 
ni  de-c-nption  dc  propr.^uj,.     La  .ootion  29  de  lord.  4  V. oh.  30,  d^l.w bi.n 
qu  ,i  no  ,ora  p«  coi«titud  d'hypothiqu,  l^gulo,  ou  Uoite.  .«r  .uoun  im,„oublo  ' 
Moept<J  p<,ur  certain*  oa.,  ot  entre  autr«.  "  oolui  do.  ddbitour.  de  1.  Oou'ronno  A 
r..«oo  d  .ocun  c,a,uionn^u.«at,  &o.  &o.-     II  y  .vait  do„o  par  1.  loi  du  pav.  A  ^ 
,   op<.,uo du  cuut,«„ue.„.u t  do  Me««H.  M.  C.  &  P.  uuo  hypothiiquo  U.i»e  ou  Wgili, " 
.urle..m,a,ub'te..d,  fou^I.  M„,,k,  re,,u^,,„,,  u  „,,  vrai,  enr^i.tremont.  ool^t 
«  «u  Iwu,  mu,  aa  ro.juAr.ut  p..  poavomiou  .«r«..o  ^Uypotliiquo  avoodo^rL 
>tion  d'lnimouble*.  ^^  ||  .  /■  ..• 

•  ^4o.  3Iui.  00  eautionnemenfc  pri.  en  1844,  enrdgi.trtf  en  ie45;A.un^4jpoquo.^r 
.Mewrs.  W.  t.  &  P.  n'avttient  aucun  oompte  A  rendro  au  Kouv.r.,en„ut  des 
I>.c.tte8^de  l^ur  offio.  bou.  for.no  d.s  Ijonorai^e.  paySblp.  par  lo.  avooaU  ou 
^09  parties,  ne  8'appliquait  pa.  «t  n'<itait  pa.  d«itind  A  oouvrir  (Si.  hoaoraire. 
parco  quoc*.  honorairo.  ieUr  appartoauio\,t,  ot  tftaioot  d..tin,Js  Ale.  rtfmuac'ror 
pour  leur  travail,  n.ui.  »'«ppH<|«a«t  aux  uuime.  quo  oe.  Mewrs.  pourraiont  reo-  •  ■ 
▼o.r  cominc  ddpo8,tair«i,  consigaateire.  dans  de.  oaus«.  oa  lo.tan<^..  t«  oaition- 
nemout  a  <t«  evidemment  don..c^  dan.  cetto  prdvirioa  «^  pour  nul  autre  objctr 
iUyourd  hu.  la  Uuronne  r<5ol«a.e  en  dettp  oauae  par  hypothA<iie  sur  Is.  biau.   ' 

.       if""''' '"'"  '^'"  *"""•«  P'"'^'»««  ?"■• !'»«''«  J«  cuutionn*ment,  uiais  do.V..d- 
mres  d  offices  q«.  paf  un.  loi  .ubs^juenre,  wnt  enlov^e.  du  oontrSlo  iu,m<Sdiat 
des  Trothonota,re.i,t  «,nt  payable.  A^SvM-je.'t<J.     II  y  a  done  un  ehango,«d„t  ^ 
^y.d,nt  duu.  la  nature  du  eautionnemeht.     Le-oaution.  quo  cerf>Iftw..^nt 
donntfe.^ne  .e  sont  ^vidomment  obliges  qu'A  ^oir  M.  Afonk  .payor  le.  d,SpOu  ot 
oon..g„a(,iODS  que  le.  plaidei^ra  auraient  fait,  entre  ^s  mains ;  oes  oautions  con- 
n.im.eatVnature  de  I'offi^dfa  de  M.  Monk,  et  savaioot  que  l»i  hoaoruire.  lui 
apparteoaient  en  propre,  et  oonsd.,u.m.uont,  eJloVao  p^uvAnt  vouloir  .a  reiwlro 
cautions  du  remboursement  de  tela  honoraires.     On  a  cing^  laloi,  il  ^t  trai 
mais  on  n'y  a  pa.  ohang^J  le  cautionnomenf.     Le*  oaution.  no  poui'raiontljam  il 
Stre  inqui^t^es  pour  une  semblablo  rdolamation.^  les  cautions  *ont|rb^wiLoo,..        " 
me  ie  n'en  ai  aucuii  douto  nnHnt  <v  /,«  r.,,;  ^^.^ i  -  i.-_;     •       ';.'  J' A,  . 


_  -^ „^„,..  „„«  <^.„„>au.«  TOoiamauon.  ai  les  paut.onswntfrb^f^ii^coiii- 

je  n'en  a.  aucu.i  douto  quan^A  co  qui  concoruo  le^  honoraires  d'officf^jo  dU 
I  le.  tiers  qui,  comme  I'appolante,  ont  contract^  avco  M.  Monk  .ur  h  foi  de 
irdiristrementd'uD  acta  ilAnnii»innr»inanf  «..„„:  i:l_:..>- .^.0.     ....  -\ 


me 

?"'  ,  .  •"  '  ' — -fi~'"-~,  ""»  vumrwjMj  avc.o  m.  Monk  aur  Iji  foi  de 

1  enrdgistrement  d  un  acto  de  cautioan.mont  aussi  limit^pourrai^t faire  robjo^tion 
et  d.ro,  "  Bou.  avons  contracts  avoo  M.  MonH  sur  la  foi  du  oorliflcat  du  R^gistra     ' 
"^teur  qui  dnonjait  qu'il  n'exiitait  oootro  luiqu'uri  «nr.igistr.rneat  Itmitd  ot  ee*^ 

en  1844  ce  cautionnement,  ne  I'obligait  pas  A  Kondre  comptd"  des  'hono'rairo. 
"  de  son  office  qui  lui  ),ppartenaion»  en  propro.  Aiijourd'huinou.  ..ommes  trompc^. 


wpafuttti  Mdo  lougtempH  imbB(tqnom''V  MaiToa  pretend  que. oSttelS 
.ubi^quentcavalid^  les  oamionneujents  ot  J«  a  fait  adaptor  au  chaBgement 
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m^^ii  p-  P..VU  p.:  ^:^^::rJLT^''  --  -^"^'  •^w- 

^.  d'opinion  .«r  1«  „^««.itd  .!«  „«  r.t«„oU  ^     Cm   '"       !■ '""'' 

Cour  dut  Baoo  d«  ll  l{..L„      r     V  "^      .  ''  *''*»'''  <""»«»»  Oreffior  do  I.' 

nit  fuire  la  rrfolapiition  .a  nom  d«  q.  M  •    Ia  *^'^'"»c<'  "^o  Quebec  nepou-  . 

.«faicard«.t;e'r.d:rp^H^^^^^^  ^^^'^^'^i.  pt 

"dettisrs  n5cUd«  provionnent  do  la  JT.!?^^         J*  ""iso,  de  din,  qaole* 
JkC«l»t<?l08r4olame.«u  nom  del*  So«,m  ne  nH    •     *^'"^"'««''«^»<"l  <*«  S.  / 

jai  elle  .oulait  do  sea  pLrel.G.nl^tL  ,    SfJ  ttT^  1T  " 
deniers  une'foi  adiuir^a  n.r  I.  n„.  •  reoiamatiort,  «t  Qnfin  Im 

SicoTTE,  J.,  concurred.  '  —       ■  '   •     ■  ''/'''/ "\ 

_  The  Court  ***Oon«deringtl«tlw.  Monk  WO  H  Pnffl  iir-  ^  .^  '' 
Papmea^^^  j,i,et3r  appoi^  prothonotaiyZi  de^  "I^I^^rf''^'^  ' 
Quaeu'a  B«noh  bv  oommiwion  .U*^A  k»i    r  i    ,0./   -  *"®  '*•»  CoBrt  of  | 
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Monk 

and 

Oulmet. 
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V-  ■«('«»■ 
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N  lino  Act  the  prothonotarj  and  olerk  pfthe  said  Court  of  Queon'a  i3onch  (br  the 
district  arurosaitl  wore  oontinuod  as  protlronotary  and  cIcrK  of  the  said  Superior 
Court,  and  the  bond  given  by  thoin  was  declared  to  apply  to  their  new  office  not- 
withstanding the  change  in  the  name  of  tho  Court  or  in* that  of  their  said  office  ; 
And  considering  tbat^  they  were  not  by  the  said  Act  continued  or  appointed  ag 
clerk  of  tho  said  Circuit  Court  at  Monteoal,to  which  thoy  wore  appointed  by  oom- 
nii.«8ion  dated  Slid- Djcoinbor,  1349,  to  which 'C<5muUsion  and  offioe  Ihe  said 
ibond  of  26  Soptombor,  1S44,  did  not  apply,  as  by  tho  said  Act  •a  new  bond  and 
security  were  required;  i 

Considering  that  tho  respondent  hath  proved  that  said  S.  W.  Monk  has  re^ 
ceiivcd  for  the  Crown  in  his  capacity  of  joint  prothonotary  of  the  Superior  Court 
dividends  and  duties  payable  to  Her  Majosty  under  the  law  and  statutes  then  in 
force,  to  tho  amount  of  84710.82,  and  as  clerk  of  the  Circuit  Court  to  the 
amount  of  $1273.34; 

Considering  that  by  the  laws  in  force  in  the  Prpvince  of  Lower  Canada,  now  the 
Province  of  Quebec,  when  the  said  S.  W.  Monk  was  so  appointed  joint  protho- 
notary of  the  said  Court  of  Queen's  Bench,  and  since  the  Crown  was  and  is  en* 
titled  to  Maim  a  legal  hypothec  with  preference  on  tho  proceeds  of  thi  real  estate 
of  its  com/i^u/>^e«  over  all  other  subsi^ent  ordinary  mortgage  creditors,  which 
legal  hypothec  has  been  specially  recognized^by  seot.29  of  4  Vic.  oh.  30  (Registry 
iOrdinanco)  ;  and  considering  that  in  order  tj  preserve  such  legtl  hypothec  the 
CroWn  was,  under  sects;  2  and  52  of  said  Ordinance,  bound  to  register  the  same, 
and  .  considering  that  the  registration  of  the  said  bond  of  26  September,  1344, 
was  sufficient  to  preserve  the  said  legal  hyi:k)thec  of  the  Crown  on  the  real  estate 
of  the  said  S.  W.  Monk  as  regards  tHe  sums  collected  and  received  by  him 
if  )r  the  Crown^n  his  said  oaplacity  of  joint  prothonotary  of  the  said  Superior 
/Court  only;  and  considering  that  no  registration  took  place  as  required  by  law 
to  preserve  the  legal  hypothec  of  the  Crown  on  the  real  estate 'of  the  said  S.  W. 
Monk,  as  regards  the  amounts  collected  «nd  received  by  said  S.  W.  Monk  as 
clerk  of  the  Circuit  Court ; 

And  considering  that,  as  regards  the  said  sum  of  $1273.34  received  by  said 
S.  VV.  Monk,  as  clerk  of  the  Circuit  Court,  the  contestation  by  the  appellant  of  . 
the  collocation  was  well  founded,  and  shotlld  have  been  maintained  to  that  extent ; 
And  considering  that  there  is  error  in  the  judgment  rendered  by  the  Superior 
Court  in  dismissing  the  said  contestation  ; 

The  Court  doth  reform  the  said  judgment,  atfcl,  proceeding  to  render  thejudg- 
mont  which  the  said  Superior  Court  should  have  rendered,  doth  declare  the  con- 
testation of  the  said  appellant  well  founded  as  regards  the  said  sum  of  $1273.34, 
and  doth  order  that  the  said  last  men^ned  sum  shall  be  deducted  from  the  sum  of 
85984. 16,the  amount  of  the  said  8th  collocation,  and  doth  order  that  the  record 
be  remitted  to  the  Superior  Court  for  the  purpose  of  proceeding  to  tiie  distribu. 
tion  and  collocation  of  the  said  sum  in  favour  of  the  parties  entitled  to  the  same, 
in  accordance  with  the  course  and  practice  of  the  said  Superior  Court.-   „ 

And  the  Court  adjudges  no  costs  against  the  respondent  who  represents  the 
Crown,  although  the  appellant  would  be  entitled  to  costs  as  well  on  her  contes- 
tation in  the  Court  below  as  in  th^  present  appeal,  if  the  contestation  had  been 
with  a  private  individual.  Judgment  reformed.  : 

Ji.  A.  Ramsay,  for  &f}^\hnt.  - 


Moreau,  Guimet  &  Ht.  Pltnc,  for  respondent. 
(lt.A.U.)  '  .  »  r=^ 
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MONTREAL,  2a»D  DECEMBER,  1874.      , 

Coram  Monk,  J,  Ta8cher.au,  J.,>.MSAy,  J.,  ^.nborn,  J., 

,  ,  ^SlCOTTE,  J.,  a(/^„C. 

No.   147. 
WILLIAM  DARLING 

-  (^{""''if 'a  fAux  in  Coiirt  Mow), 

Appillamt; 


ARD 

GEORGE  TEMPLETO.V 


% 


{Defendant  en  faux  in  Court  Mow), 

RlSPONOINT. 


'•"'~^;sxiiz.':^:;zs.z^L-^,^.r-'^^i^ 


r.?"7""r  ?r!  ^™'°  "  J"^^""^"'  '^  the.  Superior  Court  at  Montrea' 
renderedod  the  30th  June,  1873    bvBKvwnBv    ^    4-     •    •  ""  "' .  "^"t™*  ► 
mfauxoH  holograph  will.         '  ^         '^^^^^  J:,  J.«n..8«.ng  the  ,n,.n>^<,M 

The* will  purports'  to  be  that  of  the  Inte  Isabella  Darlin.^   wife  of  the  rn, 
pondent  and  aister  of  the  appellant,  apdiears  date  the  1st  *.;'orApriL     871 

f^Iowed  b,  a  W.1I  before  three  witnesses,  of  the  same  tenor,  date  the  2n'd^f  mIJ; 
the^Court  tr"T'\^  and  deelared  upon  in  the^eeJa^tion,  in  the  action  ia 

.^^'  'i'?''""™  '''*"«^^  ""«  «•««  i-scril)^  en  faux,  on  the  ground  that  one 
t  the  witnesses  was  «nder  age.  and  .hat  the  third  witness  wafnot  pre/e  t  aj 
h   execu Hon  of  the^ill;  the  testatrix  .l„^„g  aeknowledged  the  w5  t  Li« 

subsequently,  but  noBin  t|,o  presence  of  1tg4ther  witnesses  V 

an^^'^T"^''' '''^^"'' '^'^'*''«  "^"  "^^^'^ '""«««««'»«  abandoned 
t^"*^  ^   -  'n^'y^i  ^^«x  we.*.  )o  that  extent,  maintained.       '      ^ 

Bo!il::;;trSo!^:!:  '"^^  ^  ^"^  "^-^-^^  ^'•^  -^^^^  ^r  the 

"  And  the  said  William  Darling  further  saith,  that  the  pretended  last  will  and 
^tament  of  thesaid  late  Isabella  Darling,  menlionedin  the  pCt  r  deSi 
t^on  as  having  been  made  by  her  in  the  holograph  fo™,. on  theLt  Ht^^ 

written  by  her   and  «,  not  entirely  in  her  handwriting,  and  was  not  treahd  oJ 

onl  or.        t"\*^»«°'«"*'  «'  «f  "-y  force  or  effect  whatsoever,  butfwa, 

^^J:Z7J  "^'^^  ""'  "''  °'  "^^  '^^  ^]  '^''  "  «^  -  ^o-  - 

'« And  the  said  William  Darling  further  saith  that  aing  other  parts  of  the 

saidlast  mentioned  pretended  will  and  testament  which  a«  not  in  Ae  hand! 

-  AjpBit— Vol,  19. 
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writing  of  tho  said  late  Isabcria  Diirling,  and  which  liavo  been  added,  and 
whereby  tho  documdnt  is  chongcd,  and  treated  an  KuiH-rsoded  ond  disregarded, 
and  which  go,    in  part,    to  show  and    uinko    evidence  of  the   then    eiiflting 
intention  that  said   document  was  then  no  longer  to  bo  considered    in  force 
but  to  bo  thrown    afsido,   abandimed,    destroyed   and    held    for   naught,  said  . 
parts  being   the  following,  to    wit,  tho  first   word  of    the  first  lino  of   said 
pretended  will,  to  wif,  tho  word  "  [ "  h.is  been  added  to  tho  document  since 
it  was  written;  the  wprd  "Templeton,"  tho  second  word  in  tho  second  line, 
has  been  overwritten    and  dressed   over,    surcharging   strokes,    and  otherwise 
adding  thereto ;  an  ex|i»  "  1  "  has  been  added  to  tho  word  "  Councillor,"  the 
third  word  of  the  third  line;  tho  word  "  di  pose,"  the  fourth  word  iu  thesevcnth 
line  of  the  first  page,  has  been  altered  to  the  word  "  dispone  ;"  the  letter)}  "  h," 
:"b"and"d'*'  in  the  word  "husband,"  in  the  fifth  ond  in  tho  ninth  lino  of' 
the  first  ^ago,  have  been  Written  over  ;  tho  letters  "  lot  "  in  the  word  "  Temple- 
ton,"  the  first  word' in  the  tenth  line,  and  the  letters  "  x"  and  "  t"  in  tho  word 
"  EjEccutors,"  tho  last  word  in   tho  tenth  line,  have  been  touched  or  marked 
ovoi- ;  the  letters  "ate"  in  tho  word  "  nonj  in  ate,  "the  last  word  in  tho  second  lino 
of  the  second  page,;  have  been  marked  or  touched  over  with  ink ;  the  word 
"  rent  "  in  tho  word  "  life-rent, '  tho  third  word  in  the  eighth  line  of  the  second 
page, 4i(^, been  overwritten  since  the  document  was  made;  the  letters  "ses"  in 
tho  word  "  premises,"  the  laht  word  of  tlie  said  eighth  lino,  have  been  over- 
written  ;  the  letter  "  s  "  in  the  word  "  this,"  being  the  last  word  but  one  on  the 
ninth  line,  has'bcen  a'dded  to  change  t!ie  word  "  the  "into  the.word  "  this;"  |ho 
letter  "  w  "in  the  word  "  will,"  the  last  word  on  said  ninth  line,  has  been  over- 
written ;  the  letter  "  e  "  in  the  word  "time,"  the  first  word  in  the  elbveuth  line, 
has  been  overwritten;  the  letter  "d"  in  the  word  "bed,"  jjio  second  word  in* 
the  twelfth  line,; has  been  overwritten  ;  the  letter  "  t"  iu  the  word  "  not,"  the 
first  word  in  the  tRtrtccnth  line,  has  been  overwritten,  and  the  letj^cr  "d  "  in 
"e  word  "valid,"  the  first  word  in  the  fourteenth  line,  has  b^n  overwritten; 
■he  letters  "se"  in.  the  word  "dispense,"  the  third  word  in  the  seventeenth  line, 
has  been  overwritten  ;  in  the  word  "  Registration,"  the  last  word  il  the  eight- 
eenth line,  the  letter  "  R/  has  been  altered,  and  the  letters  "  li  "  added  ;  the 
word  "  My,"  the  first  word  in  the  first  line  in  the  third  page,  ha^bcen  altered  j 
the  word  "  whereof,"  in  the  second  line  of  tho  said  page,  has  been  changed  from 
"thereof"  to  "whereof"— all  since  the  drawing  or  writingof  the  said  document, 
and  not  by  the  said  Isabella  Darling,  but  in  consequence  of  her  (Consent  and  inten- 
tion that  said  document  should  be  abandoned,  cancelled,  superseded  and  held  for 
naught,  which  consent  and  intention  she  subsequently  manifested  by,  jtmong 
other  things,  declaring  in  said  other  pretended  will,  of  'date  the  second  of  May 
last,  that  she  did  thereby  revoke  all  wills  and  testamentary  writings  by  her 
theretofote  made,  thereby  treating  the  said  document  or  pretended  last  will,  of 
date  the  first  of  April  last,  as  annulled  and  cancelled." 

"  And  the  said  William  Darling  further  saith,  that  the  last  mentioned  docu- 
ment was  never  intended  to  be  a  last  will  or  testament,  but  on  the  contrfiry  was 
intended  to  be  a^roject  for  t?  present  conveyance,  and  a  blank  was  left  at  tK&  , 
limttom  of  the  second  page  to  insert  the  name  of  a  procurator  to  be  chosen  and 
insertdd  ill  case  of  any  ^completion  of  said  document; 
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on"  restnJ     7^.  !  t'««'y-c>gl'»l>  day  of  April,  eighteen  hundred  andflcventy- 

Tea  CO  ledrnd^ne,  f "'"'  "Vi"  '^'^  ^'*^  '"' ^°»^'-''  offi-'-l.-gnee. 
andTonrnV  •      f      '!      •»'P«'-'^<'««J.«ndtheo  and  there  abandoned  he  same 

or  eo„H  SeVed  '  TZ  ^  I  '""""  *°  '^  ^"^  '^"'"™^^'  «»''  »«  »«'i  t«^o  held 
and  do  fZd  a„r  h  ''"  "^""'T'  ^"^°"  '^^^  "^^'^^^  ^  be  hel  for  nought, 
r  C^He  '  and   h    "T  '"!.'  *'"""P""'  '"  *''"  P««^««'«"  "^  ^^e  aaid  David 

«tll  nn-i? T  r^^    ^^  """"^'  •*'  ''^  »•»«  s^-i  last-mentioned  pretendefl 

ir  hod    I'\h  oJ"^  y  and  there  confuted  and  intended  that  the 

;ote.edt^^:^^^^ 

hrowi  aide  aTT  T  '"  I"' ''""  ^"^  '^ere  mutilated,  eanedled.Erryed 

doeum  nt  of  „nv  k.'^d  1;  A        "  '  't  ^'"  ""'  ^^"""^"^  «'  "«  ""  ^^-''^ 
terpriviy  r^^rorTutfT^       '''*r'"'  ^"*  ^'  nc^eident,  and  without 

'    asa  la.t  wm  ""'"°'  '""'  ^'^''"'^  ^y  '^^  ""id  I>«id  J.  Craig  not 

^f  Er  T  the  judgment  of  the  Couit  -?uWthe  holograph  wilh-^ 
an  o^lnn      ?"/  L"^J"'^«*"«  ^*'^"'^'^  "«  *«  '•'«  '"^^rument  purporti  g  to  bo 
rteSf'd:^^^^^^  ^'''""^'  P-bate  whereof  w'sLlt.^ 

CO  SL  Ztlhf ''?'T'/"^  ^'""^""^  ^'g'^'  hubdred'and  seventy-one; 
olog  aph  wi,  tl  P-'-'^«d  o--riting,    changes  and  alterations   i'  said 

to  bTJ     "'/T    '""'  ""'^  "^  "'^  consequence  whatever,  that  they  apnear 

'cl  der  „;     "    ""  'r^''*^'  '^  ""^•^"'"  P^^«""  ^'>-  '•>«  «.id  testa   ix 
Darlb.  „r  ^.?rT  '>'''^'''  '^  "''''"'"S  '«  P™^^  that  the  said  Isabeli;. 
Darimg  ^tended  that  the  same  shoma.i,o  thrown  aside  ^d  destroyed  anS 

Darlb!tst"'^  f  ^"'f  JK!'»t^9.  «"d  conclusions  of  the  said  William 
m^^Z.^'c::^/'^^^^^  *•>-  -•^  P-y  ^0  bear  Z 

meufsTnu""'''/'  =","  ^'"^^^'^^  ^*^"^'  •"«'"P«-«  ^^  f««  contre  deux  testa- 
Ttrl  t"  ""  « V;Phe;n  date  dul ,r  avril  187 l.et  I'autre  exdcutd  en  pL  ni 
cIaZ  TT'  '"  ^"'^  ^"^  ^  •""  l,871.-Nous  n'avons  pas  H  nous  ocZr  d^ 
«e  dem.er  testament,  attenda  que  riotimf  s'en  est  ddsistd,  Ud'allleur^Sin 
^^utenabl^va  qu'uri  des  temoins  instr««.^taires  n'avai  Jas  1  ^  Zistir' 
attester  tt  testament,  qu'an  troisi^me  n-et^it  pas  present  4^  exI^uSe^S     ' 
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4atrcs  t^moin*,  et  enfin  parocquo  la  cour  I'a  do  fnit  d(k-lai<5  nul  «t  mia  deodt# 
etqu'il  n'y  a  paa  cu  appcl  de  ootto  piirtre  du  jugcmcnr.  Noua  n'avons  done  A 
noua  oocuper  que  du  testament  ofogropho  proprouicni  dit  en  date  du  ler  avrA 
187\.  . 

Le«  pretentions  de  rappojlont  sqnt  que  ce  tcntaiiiont  n'ofit  pan  valablo,  n'a  pa» 
M  enUdrcment  dorit  par  la  tostatribo,  Isubclla  Durling,qu'clle  no  I'a  pas  oonsiddr^' 
oomme  eiprimatit  sos  dernidres  volontdn,  et  qu'ollu  no  voulait  lui  donner  aiioun 
effet,  qu)e  piusietf^  nlpts  et  letlres  y  aviiient  ^t6  njnutds  ct  nlt^rds,  le  tout  dans 
le  but  d'y  substituer  un  tftitre.teslament.  Ln  prcuvo  conHtate^qu'il  y  a  quolquo 
surcharge  sur  ceMaios  mots,  qu'on  lea  a  acocntuds  do  manidro  &  Igs  rcndre  plus- 
lisibles,  mois  k  quelle  (Spoqueet  pa^  qui  ccs  Hurchurges  (o'orst  la  si'uL'^iieslion)  ont- 
elles  6t4  t'aites  ?  II  n'y  a  ricn  dons  ronquCto  pour  6ui\>\\t  que  cos  ehangeinents- 
aiont  M  faits  oprds  coup,  par  uno  main  ^trangdre  et  oprdH  le  dicAs  de  la^tCHtatrioe ; 
auoontruire,  le  fort  del'enquete  mu  convainct  quoccs  Burcliurgos  Wt  ^td  roeuvro 
de  la  testatrice  ellc-mfime^  et  qu'elles  ont  6i«S  fuitcs  par  clle  pcu  de  temps  avunt  sa  * 
mort.  Les  deux  seuls  mots  sur  Icsqucls  il  pout  y  avoir  une  opparence  dedoute 
sont  ce«x-ci,  le  mot  dispone  ou  rfispose  dans  la  lore  page,  7dmo  ligne,  et  le  mot 
whereof,  dans  la  Sduie  page,  2de  ligne,  mais  il  est  constat<S  pur  le  US'moin  David 
J.  Craigj  que  le  ler  mai  1871,  la  tertatrice  lui  a  coniinuniqud  ce  testament,  qu'elle 
I'a  oonsilhtf  &  cot  ^gard  et  qu'il  a  alors  remarqu6  la  surchargo  do  cos  mots  dispose 
et  w/^reo/lesqueU  il  jure  avoir  eu  &  cette  ^po<iuo  la  niOiiic  apparenee  quo  cello 
qu'ife avuient  lors  do  son  examen  oomme  temoin.  Host  Evident  i,  rinspcction 
du  document  lui-m6me  que  tout  son  eontenu  est  de,l|i  mCmo  6crituro  et  que  les 
sucharges,  s'il  y  en  a  eu,  sont  de  la  main  do  la  tentafricc  &  une  dpoque  peutr^tre 
po8t6ricure  &  la  confection  originairc  du  document.  La  pi^tenduo,  mais  trds 
l^gere  et  quasi  impcr6cptible  diffi5rencc  dans  reneru  ct  I't^eriture  pcut  fucilementJ 
s'expliqucr  par  le  fiiit  que  ces'  changcmt'nts  ayaient  6\6  fails  post^ricurement 
avec  une  encre  plus  ou  moins  colorize  ct  i  uno  dpoque  ou  la  testatrice  6tait  dans- 
un  <Stji£  nerveux  plus  ou  moins  ppononciJy  D'uprds  iiotre  wysldme  do  Joi  actuelle 
et  les  autoritds  que  I'on  peut  citcr,  des  surcharges  aussi  futilus  que  cellcs  qui 
apparaissent  ne  pcuvent  vicier  un  testament.  Les  comuicntatcurs  du  droit  Nou- 
veau  Franjais,  Marpadd,  Vol.  4,  pages  5  et  6  et  Demolonibo  Vol,  4,  Donations 
testamcntaires,  Nos.  62,  63,  64  et  131,  nous  donncnt  la  mesure  de  I'importance  i. 
ajouter^  ces  surcharges  qui  me  somblent  toutcs  faitcs  do  main  de  la  testarice, 
et  avoir  exists  k  une  dpoque  oA  elle  dtait  en  posscsnioii  do  son  testametit  et  le 
communiquait  au  tdmoin  Craig.  Du  fail  possible  quo  cos  surcharges  ou  aooen- 
tuatioba  aient  4x6  faitespar  la  testarice  it  lu  suggestion  d'uiie  autre  persounc,  il  ' 
n'y  a  aucune  consdquenoe  logique  i.  ddduire  en  favcur  de  la  fausgetd  du  testament 
dans  r^tat  oik  la  question  so  piesonte  dcvant  nous,  car  il  no  s'agit  pas  de  I'illdga- 
lit^  du  testament  comme  entaclid  desuggcstion,  mais  commc  entachd  de  faux.  La 
difference  entre  ces  deux  vices  est  infinio.  n  , 

Liappelant  a  aussi  pretendu  que  la  testatrice  avail  consid^id  ce  testament  du 
leravril  1871  comme  abandonne  par  elle,  et  au  souticn  do  eelte^jrdtention  il 
dnonce  le  fait  de  la  confection  d'un  second  testamenl,  sa^voir  celui  du  2  mai 
1871,  et  de  plus  il  ali^gue  de  prdtcndues  ddeluratioim  par  le  nomme  Craig  dcs- 
quellea  il  iDJore  que  ce  testomcntJblbgraphe  du  ler  avril  1871,  n'dlait  qu'ua 


\ 
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,     p^K  ctnadoTa.tpa«.vo,rde.uite.     II  e.t  facile  de  njpondro  d  cos  prttention,       n„/ 

D.bord    «„  wcond  te,t.™cnt  no  rtvoquo  pa-  u„  prlior,  .•ilnCiret  r^^ 

Tovfi  «  des  forn.es  exi«<«e.  en  loi :  or,  coZ^ohd  tciJent  u'U  1  it.    He  "•'"• 
.bsolumont  nul.  done  il  „«  pout  flt'rc  invoqud  A  I'encontr.  du  ler  et  enlr  emoha 

nfr        I  *"  '^""'^  '"^"  '•*  ddolnration,  du  tAmoin^OralR  tollaa  au'into^ 
prmdos  par  Thomas  Darling,  fr^re  et  associ^  do  l'appoIant'«t    SeTr  tn^ 

r«"  imLanT'  f""  "'"'"'*  «"  '"*  '"«»«->'«  Po-^  d^truiro  un  documonV 

santo  pour  d6truiro  un  tcl  acto  Rcnrit  virtucllcment  mcttro  ontro  les  mains  d'un 
~«  homme  lo  sort  d'un  acto  authontiquo  o.  do  touto  uno  famillo 
Josuisdispo^Aconfirmerlojugemontdontestappel.  •  . 

r wl  J ^  ^  ''"""■  "*"'"'^  "'  '"*'"«•  ■  The  intention  of  the  testatrix 

The  hoU  r  "^r  ,?^ '°  ''"'  '"'^^'""^'  *••"  '«'«P«"'J«"^.  '-  beyond  all  doubt 
The  holograph  w.ll.  which  had  been  maintained  by  the  Court  bolow  L  bee„ 
found  in  hor  drawer,  and  was  in  the  same  condition's  before  her  trth      ^ 

in  now,  and  there  was  no  suspicion  attaching  to  it  whatever  .    «»»      was  ^ 

The  testutru  was  evidently  in  the  possession  of  her  faculties,  and  maTe  aw"  "it 

B  tTf  •    .  7^?*^""  "'"  '^  *'*«  "•»««  -»"°'^  »  '«-»  of  "•  open  to    uspWol     •. 
But  a  friend  tod  her  alWwards  that  she  ought  to  put  it  in  fofm.     It  waJt^^^^^^^ 
reduced  to  wr.t».g  and  signed  by  v^itneases  '     It  tumd out  that  one     'he wit 
nesses  was  not  21  years  of  age,  as  the  Code  requires.     The  second  w  11  th  refrre 
^came  mvahd,  and  resort  was  ha^  to  the  former  or  holograph  wiir   Bu  S 
.0.  wa   eaken  to  the  holograph  will  on  the  ground  thati  h'ad  Zn  IltZ 

«.gcd  that  the  subsequent  will  had  the  efect  of  revoking  the  first      But  th!' 

d.sposu.on  of  the  property  was  the  same  in  both  wills,  and  the  sLn?^^^^^^^^^^ 
beeau.se  of  a  minute  irregularity  in  no  way  afl-ecting  the  substrc^     ti^ 

pS?  ""  '"  """"'""^  ""'  '"""*^"»''  -«*  ^'  was  properlTadtltt^d t 

rr.„  T         n    .J       .  •'"%"9nt  of  Superior  Oourtoonfrmcd." 

Cro»,  Lunn,  Davidson  &  Fisher,  for  appellant. 

-Be<Aune  vfe  fic/AMiic,  for  respondent. 

(8.B.)  *^  ^  \  ■■■  .  ^ 
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MONTREAL,  22Ni.  DBCEMUER,  1874.  / 


't. 


Citrum  DmiUon,  Cii.  J.,  Monk,  J.,  TAHOiiBRCAt;,  J.,  TUmsat,  J., 

V  Sanborn,  J. 

'  '      ■     ^"'    -  \ 

No.  156. 

LEANDRE  RdltERT,  IT  ex. 

(I'lainlift  h  tht  Court  Mow), 
*     /  Api'kllaht8  ; 

ABO  ' 

EDWARD  MACDONALD 

{Dr/tiulakt  in  th*  Court  fitlow), 
I  RuspoiinkMT. 

IICLD :— In  lh«  cmo  of  nn  imilgniAbiit  with  IIk'  roniH>iit  of  (ho  inortniiKolr  of  a  mortKiiKO.  containing  » 
covenant  by  the  aimlKnur  to  uanHfer  to  ttip  amilRnfe  an  collateral  •erurity  a  policy  of  Inaurance 
tlipn  belli  by  Ibo  amilgnor  on  tlivbullillnRii  vilntlng  on  the  property  mDrtRagi>d,  that  tlio  fillnre 
by  the  a««lRnce  to  Mcure  yucli  tranufcr,  and  the  cohiiequent  reception  by  theaMlgnorof  the 
Inrarancft  money  nnder  the  ixUlcy,  Would  not  entitle  themoj^tgacor  to  claim  (h>m  the  aaclgnee 
the  dincliargp  of  tlie  mortgage.  \ 

This  was  an  appeal  from  \  jadgmont  rcndcrod  by  the  Suporior  Court  at 
Montreal  (Mackay,  J.),  on\tlio  30tb   of.  Soptcmber,  1873,  dismisHing  the 
^fippcllnnts' action. 

The  action  was  brought,  alf  well  agitio.st  the  respondent  as  against  one 
Frances  ^,  Bunker,  wife  of  on^^iUcnjiiDiiu  L.  Gowan,  and  the  said  Gowan,  as 
licr  husband. 

The  declaration  alleged,  th^runder  a  cer(ain  deed  of  exchange  executed 
between  the  appellants  and  Mrs.  uowan,  on  the  6th  of  October,  1870,  of  oortaio 
real  property  therein  described,  the  appellants  undertook  to  pay  Mrs.  Gowan  in 
money  the  sum  of  $2,500, .by  instiilments  as  therein  stipulated. 

That  by  the  said  deed  the  appellants  i^reed  to  insure  the  buildings  on  the' 
property  they  acquired  from  Mrij  Gowan  for  83,000,  and  to  assign  the  policy^ 
to  Mrs.  Gowan  as  collateral  security  for  their  obligations  under  the  deed,;  sub* 

Et  to  the  understanding  that  Mrs.  Gowan,  in  caisc  of  destruction  of  the  build- 
ings by  fire,  should  have  no  right  to  receive  tne  insurance  Asney,  unless  the 
appellants  should  decide  not  td  rebuild  or  should  not  rebuild.  'M 

That  the  buildings  wfere  accordingly  in.surcd  in  the>**Ii<indon  AHSuranop^Co,,"  . 
on  the  I4tlj  of  October,  1870,  &r  83,000,  and  the  policy  transferred  to  Mrs. 
Gowalh  on  the  27th  of  April,  ISfT,  and  that  the  appellants  kept  the  policy  in.' 
force,  by  paying  the  annual  prtimijanis.  ^ 

That  on  the  4th  of  May,  l'8711  Ajhrs.  Gowan,  by  deed  of  transfer  executed  on 
that  day,  assigned  82,000  of  her^id  bailleur  de/ouds  claim  to  the  tcspondcnt, 
andthatthe  appellants  intervened  in  the  deed  and  obliged  themselvda  to  pay  the 
money  to  the  respondent.  •  -^ 

That  by  the  said  deed  of  transfer,  Mrs.  Gowan  obliged  herself  to  transfer  to  the 
respondent,  as  collateral  seourity,  the  policy  of  insuranpe  she  then  held.      . 

That  on  the  13th  of  August,  1872,  the  buildings  in  question  were  entirely 
destroyed  by  fire. 

The  declaration  then  alleged  as  follows :  \  * 

"  Que  par  suite  de  la  ndgligence  apportiSe  par  le  dit  Edouard  Macdonald  &  se 
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man,  as 


fair.  tr«i.H,K„.or  h  polico  d'M.ur.ooo  off^oturfo  par  lo  dit  ,len„„dcur  ot  p.r  lui 

trnn.portit.  commo  ei-dowu.  A  la  di.o  Dumo  Gowao,  cctto  dernioro,  au  miprin.l 

««  vio  .tion  de.  .tipulution.  oontonuo.  au  dit  aoto  d'<ioh»ngo,  aurait  fait  UMgo 

do  lo  di(t«  pohoo  pour  8'on  payor  lo  niontanl  par  la  dito  oonlpa^nlo  d'awuronco.  ot 

quo  do  fa.t  on  fraudo  dca  droita.  don  domandours  ot  du  dit  Edounrd  Macdona!.! 

Clio  aurait  obtoou,  danH  lo  oour.  du  .uois  d'Qctobro  dernior,  do  lu  dito  ooiupaguio, 

11.0  London  Amiranoo  Corporation ',  la  dito  8ommo  do  troiH  millo  piaatroa 

quollo  aurait  oonstaimnent   refund   dopuis   roiuottro   aux   dks   domaudcurii' 

,      quoi«(uo  rcquidc."  \  ' 

"Qmo  loa  dits  dcniundeurH  auralont  non.soulomont^  intimd  lo^  intention  do 
rebAt.r  lea  bfitis«OH  dd.ruit.H  pur  lo  fou,  main  ^jfiini,  auraiont\cffectiven.cnt 
rooonstruit  lea  ditea  b&iim>A  qui  oont  pro*iuo  teriuin^H."    "A 

Tho  couelusiona  wore  to  tho  effect  that  Mr«.  (iowan  should  bocoiidonined  to 
pay.M.0  WOOO  to  tho  uppellantH,  and  that,  on  a  return  to  the  oxcouVqu  to  bo 
iMUcd  in  the  case  that  «ho  had  no  cffco<^r  property  to  Hatiafy  the  amount,  thd" 
reapondcnt  should  bo  condemned  to  grjJWv^  the  appellants  main  Uv^  of  tho 
registration  by  him  of  the  deed  of  transfer  before  mentioned. 
The  respondent  pleaded  as  follows  I—"-      / 

"  The  said  defendant,  Edward  Maodona/d,  protesting  that  no  ao'lion  iii  law 
could  or  can  lie  against  l.in.,  for  all  or  any  of  the  reasons  alleged  and  set  forth 
in  the  plaintiffs'  declaration  i..  this  oauso  fyled,  for  ploft,  nevertheless  toUho 
decaratlon  and-oetion  of  said  plaintiff.,  saith,  that  he  was  not  and  is  l>at 
^  guilty  in  manner  and  form  as  alleged  in  said  declaration,  and  that  all  and  evoW 
the  a  logoUons,  matters  and  things  in  tho  said  declaration  set  forth  and  bo) 
tamed,  except  those  which  exactly  correspond  with  tho  allegations  contained  in 
the  authentic  documents  fyled  in  this  cause,  aro  false,  untrue,  and  unfounded 
in  fact,  and  tho  said  defendant  hereby  expressly  denies  the  same  and  each  and 
every  thereof." 

Th^Uowing  was  tho  judgment  of  tho  Superior  Court  :— 

m"i^SE^°"'^'  ''"'"^  ''^"""^  '''°  plointiffs  and  the  defendant,  Edward 
xMacdorftf ,  by  their  Counsel  respectively,  upon  the  merits  cie  novo  of  this 
cause,  that  is  to  say,  upon  that  portion  of  said  cause  reserved  by  the  judgment 
of  .this  Court,  rendered  on  the  30th  June,  1873,  concerning  said  Macdonald  • 
having  examined  tho  record  and  procepdings  had  in  the  said  cause  and  duly 
deliberated ;  Considering  that  defendant  Macdonald  is  in  no  way  bound  or 
liable  as  contended  for  by  plaintiffs,  and  never  contracted  with  or  towards  the 
said  plaintiffs,  and  is  not  bound  to  give  nviin  levie  of^s  hypotheque  or 
registration  as  prayed,  doth  dismiss  said  plaintiffs'  notion  as  to  said  Macdonald 
with  costs."  : 

Doutre,  Q.  C,  assigned  the  following  reasons  why  tho  jiidgment  shoul  1  be 
reversed,  and  cited  the  following  authorities  in  support : 

Les  appellants  fondent  lour  demande  coptre  I'intime  sur  les  Arts  2148  2149 
2150,  ^152,  2163,  2154  du  Coctc  CM.  Elle  a  pour  objet  d'obteui;  la  /adiation' 
torc<^ede"lhypoth«ique  qui  existe  sur  sa  propri^td,  pour  la  somme  de  $2,000 
acquifctdepar  I'argent  payd  par  I'assurance.  L'iitime  represcnte  la  Dame Gowan,  en 
<Fertu  de  sou  trai^sport,-de  plus  c'est  a  son  nom  et  4  son  profit  que  I'hypothdquo 
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lu>iMrt,-«tiix.,<wt  iiinintcnant  inmsrilo  au  nuronu  d'RnroHiiitroniont.     L'aoooptiitinn  dii  trRn»- 
jfaoduuaia.    P**'^  >>'<>  pot  d'nutro  valour  \^ff\\n  (|iie  In  Hi^^niaoiitiou  qui  nuruit  6i6  fuito  aus 
■ppolonia  de  oq  nidiiio  tronHjMtrt,  «'ila  ne  I'ouiwonl  pus  nccopld. 
Alnul  ju^d  par  Oflte  Cnur  d'App«l  in  re. 

Quintiii  ditDuboUot  Huttorfl.1.1,  15  L.  l\  It.  p.  488;  Co.A-  Xaf^>l^,ii,  Art. 
2im,  1166,  laa-J ;  'froplong,  rriv.  el  Ifyp.,  Xu.  74«  ;  C.  C,  Art.  1 174,  1177, 
l()fl:{. 

La  n<?K"Kcnoo,  porltkt il  la ohiirne do  I'intiunS,  n'dt^it  pin  un  6l<5inont  ndoowwirp, 
pour  obtonir  loa  ounoluitioiiH  qui  lo  ooiioarnuituit.  I/ull«5^iitioii  do  ooUo  |i<$gligon(i« 
tftuit  lurrdrogutnire,  iiiiiiiCfllo  ajouro  I'tSquittS  i\  U  loi. 

UiiriH  la  Cttuso  do  Dorioii  cl  IKiutro,  .'{  L.  C.  Luir  Joumnf,  p,  119,  ot  15 
Jj-(pJi,  p.  110,  ilyuti  cni)  do  iidjli^oiiou  liouuaoup  luniiiM  i^nivo  quo  danit 
lo  ciw  ootuv'l,  qui  a  duiind  a  uu  Juj^'ciutitit  do  cotto  Cour  d'Appol,  daiiH  lo 
acns  dcs  appclnnts.  .  , 

S«urdi|t,  limpoiit'ibUit^,  Not<.  442,  668;  Coile  ile  la  LoHUiane,Ml.  1924, 
1925,  1927.  ^''       . 

LcH  iippvlantR  coiiHJd^n'nt  quo  Icufh  prtStoiitiiitm  nont  iippuyduH  par -ddh'textoa 
dcloi  olnirs  otpr^oJH  ct  quVllon  Hunt  do  pluHmiutciiuui  par  In  pIuH  (5vidontcdqui(^. 
AuHM  ont-il8  foi  duns  j'iiifirinutiuu  du  juguuiunt  do  prciiii^io  inntanoo. 
Hi thiiHf,  Q.C.,  in  rc[t\y  : — 

Ah  to  tho  ciiBo  of  Dorioii  nnd  Doutro,  tlu-iio  is  roiilly  no  nnaloiry  between  it 
and  tho  present  oiwo.    ,U  would  nppoiir,  thiit  D.trion  wu»  the  aiution  towards 
^  Doutre,  timt  one  llicliurd  would  pay  a  huui  of  $100  whieli  Imd  been  naMljined  by 

_a^Iaduiuc  Dorion  to  Doutre,  and  timt  iu  Conswiuencu  of  Ooutro's  tiej»loct  to 
■Ignify  his  trunsfer,"  Ilicliard  had  paid  tho  8l()()  to  Madauio  Dorioti,  who  fulled 
to  pay  over  tho  amount .^to  Doutre.  In  au  noHon  nj^aiuHt  Madame  Dorion  and 
'the  caution  Doriorf,  to  recover  these  $400,  Court  of  Appeal  held  that  Dorioii 
w<is  not  liable,  under  tho  oireumstanooH, — bcouuse,  us  stated  in- tho  judgment, — 
*'en  con8«5(juenoc  do  tcl  ddlaut  de  signifipution  lo  dit  Pierre  Doutre  o^  par  sa 
fuutQ  et  iieglis?ence,  perdu  son  rccours  centre  lo  dit  Klchard,  et  »'e»t  mis  par  lA 
diuii  V impoanibiliU  de  cider  gea  droits  et  actittm  a  f'apf>elant  V.  P.  Dojrion, 
qui  est  dichargi  de  sa  responsitbiliti  comine  cnutiiin."  UeHiddnB|«6' reasons 
Olio  might  add,  thut  ThvioW^^wutionnenma  wus  nothing  more  tWm  guarantee 
of  the  solvency  orilichanl^flnd  llichard  having  paid  to  the  person  legally  entitled 
to  discharge  him  at  the  time,  the  guarantee  was  ut  au  end.  It  is  olour,  there^ 
fore,  that  this  case  is  in  no  way  analoVaus  to  the  present  l^iie. 

Then  as  to  the  citatiqp  from  Sourdat.     Alter  criticising  certain  remarks  of 
Toullier,     ourdut  sunis  up  tho  whole  msittur,  thus: — "Cost  done  seulement 
lorsqu'il  y  a  devoir  pour  une  personnc  d'cmpcchcric  fait  iiuisiblo  oommis  par  Un 
tiers,  c'est  A  dire  qunnd  I'o/Jigation  lui  est  imjMsicpuy  une  loi  ou  par  un  contrat, 
-,  qut'ii  y  a  <^d  sa  purt/uM/e  d'omission  et  rc*ponsal)iliti  du  fait  dommageablc." 
This  statement  of  tlio  law  on  tlie  subject  is  precisely  wimt  the  respendetit 
assents  to.     He  was  under  no  obligation,  imposed  on  him  by  law  or  resulting 
from  any  contract  with  tho  appellants,  to  secure  a  complete  transfer  to  him  of 
tnff  policy  in  question.     Mrs.  Qowan,  it  is  true,  agreed  to  assign  the  policy  to 
„ '     the  resplendent,  as  collateral  security,  should  ho  deeiu  it  nccessory.     Being  quitfr 
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the  r  .pondont  wa,  under  I,«,.|  obliKation  .ow.rd.  tho  .pp«||.„u  to  ««aro  .„ 

If  it  wore  noco«...ry,  howavar,  to  .ho,r  by  whow  n.glin,nte  tb«  in.ur.nM 
w«    realty  attr.butal.lo  to  .1..,  no^Ioot  of  the  nppollunf,  tho,,m.,tyo.  ' 

fl  "V"^"'^  "  '"•""^  "'  "'"  '"""'"  "'"  **"•  "»"»".  «therwl«,  they  would 
mve  iM,.Heed  p„  !,«  „c„„.|  ,...i«„„.o„t  .„d  delivery  to  the  reHpoudentf  before 
«K'''"«.  a.  they  did.  .ho  dood  of  .r„„.f„r  of  the  l,nLr  </./««.^  d»i,„.  i'„  S 
they  pronuHcd  to  p„y  „..  d.b,  nH.iK„od  to  the  respondent.  .„d  in  wiioh  M«. 
«..w..n  Hunply  agreed  with  the  respondent  to  transfer  the  polioy  to  bio.,  u  coll..  ' 
teral  (H'ourity.  i      j  > 

Then.  a;;ai„,  when  the  „pp.,|I,.„t,  renewed  or  eohtinued  the  poliey  for  .nother     ' 

IfDl  ^'^'V     r;"""'  ""  "'"  '^'•'  "'■^•'•'"'^''  187I_(a6««<  6  month,)     ^ 
tZLZT''  "^      :r'  'f""'Y"-"-/-,)-.hey  did  not.  ..,«  then,  i„,i,      ' 
sati  S!<M    ^1    .""^  "'"""^  — K"ed  anU  delivered  to  the  respondent,  but  we«  ,  ' 
atisflcd  si„.p|y  to  renew  or  eontinue  t|^e  poliey  in  it.  (hen  .^...;  namely,  .„ig„ed 
to.nd  .„  the  p«s«,««  ...  of  Mrs.  Gowal     Had  not  the  Hioy  been  thu.  rane^el 
^    ;r  eonunued  .t  would  have  lapsed,  and  the  appellanU  could  then  have  tal  a 
-out  a  new  policy,  either  .n  their  own  name,  sin.ply.  or  for  the  benefit  of  the  rei. 
V  pondcnt     In  ort.er  words,  wl,en  the  I4th  of  Oetober,  1871.  arrived,  the  .ppel- 
hjnts  Ud  the  most  absolute  eontrol  of  the  situation,  and  wer;  free  to  act  as  Ty 
pleased  with  regard  to  the  insurance  of  their  property.     By  acting  a.  they  did. 
^crc  ore,  they  .ndu  itably  con..nted  to  leave  the  policy  under  1  control  of 
Jttrs  Uowan  for  another  year,  namely,  until  the  Uth  Oetober.  1872      ' 

r^.o  buildings  insured  were  in  the  meantime.-nan.ely.  on  the  13th  of  August. 

^.nts  to  have  prevented  Mrs.  Gowan,  if  they  had  lost  confidence  in  her  integrity  ' 
fmm  recemog  the  amount  fron.  the  Insurance  Company,  by  notifying  them  of 
the  express  agreement  as  to  rebuilding,  which  subsisted  between  the  appellant, 
•nd  Mrs.  Gowan,  and  wh.eh,  in  reality,  controlled  any  right  she  might  ^tempt       ^ 

'  L  'Tr.^         n "  "■'""""■  ^'i*'  ''"''^  °^  '^'  P"'"'^-     It  ''»«.  "'O'^ovcr,  com-         > 
potent  to  the  appellants  to  have  notified  the  Insurance  Compwiy.  that  in  conse- 
qucnco  of  the  awij^nment  by  Mrs  Gowan  to  the  respondent  of  the  debt  for  the 
«ocu„ty  whereof  the  poliey  had  been  originally  av,igned  to  her  by  the  appellant. 
*he  had  ceased  to  have  any  insurable  interest  whatevei  in  the  property  insured' 
No  one  can  doubt  that  a  notarial  notification  and  protest,  based  on  these  two 

^ns^erations  would  have  prevented  the  possiWity  of>8.  Gowan  reoe^^ 

money  from  the  Insurance  Company.  ^       *'<>  -      •*  ,, 

Instead  of  thus  protecting  their  own  it^teftst.  it  is  in  evidence  that  L<5andw 

Jiohert,  one  of  the  appellants  and  the  husband  of  the  other  *Rpell»nt,  a^tuaUy 
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*'»?d*"*' ""'^''  'V''*. ,/?""■'"•  toobtiln    the  mnnajr  un«i«r  tho  jmlioy^fVoni  thii' In»ur)ino(^ 

MoairnMh.  Company,  bjr  accompanjring  her  lo  tlia  Innnranco  oflloo  niul  titjuiny  with  lurny 

-  o/  lh*i.ili4fJiciiir  rrir//'/*  for  lh«  tiiunoj  J  tho  rmpondent  oaljr  arriving  oh  the 

•cpne  <i/lr¥  |h«  nnncy  had  b^  paid  OTor  to  Mr».  Qowan.  c 

'   ,Untl«r  nil  t4i«M  circumiiiit^cua  it  is  mibmlttcd  that  there  la  no»  kM  of  JaittiS- 

"*  cation,  Tor 'tho  proMiiit  Mppoiil.  . 

I)«VtIo(i,  Cll.  J.  :— CAflor  atalyig  tho  facta)  aaid,  that  tho  judgoa  wer«  all' 
BKfwd  Ihfjt  thoro  waa  no  oblinntion  on-tfiu  part  of  Miiodohuld  to  compel  a 
truni«fur  to  liiin  of  the  polifly  of  iiwiiranoi'.  iind  thai  no  Urn  ili-  dnul  in  that 
rwpcet  CI ialo<r between  him  iind,  Uobort.  Iloalito^lrew  attention  to  the  |>oint, 
that  tlio  tinning  of  the.  tranafer  by 'the'  debtor  amounia  in  law  to  aomuthing 
more  than  the  NiKnifloatlon  on  Jiim  of  the  Irunxfor,  aa  in  Nliown  by  *Art;  'llf»2  • 
of  llio  Civil  Coife  nn  fcgiirda  ^mpenaatilm^  And,  an  to  Iho  charge  of  m-gli- 
jrcnci',  liej-omarkod  that  tho  algning  l^y  U  tbort  of  one  of  tho  roeeipU,  whiolwaidud 
Mr»t.  Gowan  to  draw  the  money  aa  Am  did,  wan  hitlier  indicative  of  ncgligcnoo 
on  Ilia  port,  ao  that  ho  may  bo  ngurdod  aa  Ijoing  guilty.at  Icaat^of  conirrbulory 
•    .  no^'ligcMoc.     Oii  4ho  whole  tho  I'uurt  wore  of  opinion  to  conflrui  the  judgn»cnt^ 

'.'         I  -  '  Ju(]gmont  of -S.  C^  conlTTtuod. 

/>r(«m.  ,t'" />"«^«,  for  appclliint»i. 

Hr^inm    <(•  liilhiini,  for  roftpo(fdcnl.       .       '.   \^^  T 

.(H.U.)  ■  ' 
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MONTREAL;,  22nu  DECBMBEIl,  18^4.  ^_^ 

Coram    DoRION,„  Cll.  J.,   MoNK,  J,,   HaMHAT,  J.,  SUWBORN,  J., 

SiCOTTE,  J.,  ml  hoc. 

K(i.  173. 
TnKUDORfi  i»B  MON''''ENACiI  BV*t;  ,         ♦• 

(lJ^tHdumt<  in  Court  Itlow), 

,  '     ^-^    ^' ''      ^  ,  Appklcants; 

iiao  '  ,'\  . 

.VAFUE  AN.NE  JESSIE  iftiMO.VTE.VACIl,  KT  TIB. 

<,Puintifft  in  Court  btlow), 

itKBPOXOKNTB. 


■'T. 


Ueuii  ;.^Tli8t  »  minof  money  palil  by  a  inotliWto  hertlniiKlitprntlhetimeofliorinain'Ugo.in  •tlUi- 
^  lUiti  tjMhu  iliit  rtliiulutvd  by  lit*r  In  lli«  cohtruot  of  njnrrliii(«  to  Ira  fialil  to  li«r  daughttr  at 

her  il«<'fniie,  will  not  be  cvti»t<ltTe<(  an  li  payniunt  by  an)|<'l|inlion  ot  a  dobt  payabk  to  the- 
*  iliiii|[liter  at  tbtj  time  of  hvr  mother'!  death,  In  the  bbvonce^of  I'lear  |iroo(  to  th|kt  etfect,  but 

will  be  regarded  aa  a  gift.  .  / 

This  was  an  appeal  from  a  jud','ment  of  tho  S.  Cat  Montreal  (Mackay,'  J.), 
rendered  on  tlio  31st  Oct.,  1873,  muintainiug  the  refippndcDta'  ii^tioD  agaiagt 
the  apidlants.  .  ••  *  V-/       "     '^ 

The  actio|)  was  br9Ught  to  recover  from  Thcodpro  de  Monteoach  ami  bis 
eiatcr  Mrs.ltyan,  as  the  universal  jcBidu^ry  legatees  of  tJio  lato  Mdmc.  do  Mon- 

j' ,       ■    ^!      r 


T.lf^ 


-■^^ 


I. 


count  orqimEN'd  Bwcrn,  mi' 


'       w 

le«.«».  »ml  m,|«  „«„,or,  of  h.r  will,  ,he  ,„«  ^f  ,4,000  .y..  |«bff  the  .h»«  off.. 
Tl.e  Ut.  Mr.  ,|«  MdntflnocI,;  hy  hj«  wlll..„couUiJ   5tl.  Anrll   18T'    tik  ' 


>lonttaa«fe,  ■ 


k*  found  ,„  ,hc,r  .^.cml  ^loo.  w'hjoh  wa.  .-  fiJ|„W« ;_ 
iho  nnid  dcfoncfiinti  wiiliont  »/>...;. i:.,L  u...  _  .. 


\   ( 


»Jc?ronft*%' '"•'''"'  """'"'•'^  '"'«''  the  contrary  4|."y!n;'i,ch 
boforrT  lL"o!l!fL"",^''p,f '""'"''''"  ''"  «"»  ^''*''»*''  '«^2:  nt  Montreal, 

.     e^cdoltfoptonaeh.  of  the  .id  Ciiy  of  Montreri  .  rn;:^olt^^^^^^^^^ 
.  th..  e.m,e,  OKrccd  and  pron.i«,d  .0  bcco«o  uni.id  in  mat  ilny  .7„^b    nd 
AnL'"f  '"  "?  '^r'""  ''  "'"  '— "tioo .  therein  «.ade  bill  d  M  "0  < 
Kl  »  both^CJrant  her  mother,  widow  of  the  late  Nieholoa^OWIes  For  unTde 
J  ."beTh  V"    ""^^'r  «'•'»'«  '"^  City  of  Montreal,  Eaqoire  the  S-^e 
flioq  enoch,  her  heirn,  eiooutora,  rcproaontativcs  and  •uutnn  tho  raoeint  nf  • 
ccrt.n  a„n..ity  during  the  fifetin.e  of  her  the  ,aid  Mar  e  Sl^tb  Z    and 

"d  .he,  .1,0  ,.id  M,„ic  Kliab..K  Grant,  iu  f«r  Jr  .it,  !r.„  .„d  „1^       ' 
<tm„  i4000  ..d  ,.lcr«t.«.g„^„  .ndg,«„tai  b,  Ih.  «.id  M.,ie  EUiabeth 
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»  UontvDMit 

■lid 
I  MonteDMh. 


Grant,  did  in  and  by  the  said  deed  aflwcll  for  herself^s  for  aod  on  behalf  of  the 
child  or  children  who  may  be  issue  of  t]^  said  intended  raarringe  and  of  other 
hor  heirs  and  representatives,  exprn^,  specililiyl  ibgplutoly  and  forever 
renounce  and  quit  claim  to  her  and  their  part,  8h|re  6r  interest  in  the  future 
estate  and  succession  of  the  said  Murie  Elisabeth  l(}raVt,  her  mother,  thereby 
accepting  of  the  capital  sum  and  interest  in  full  payment\and  satisfaction  of  any 
such,  part,  share,  or  interest  in  the  said  future  e8tate\  and  succession  to  all 
intents  and  purposes  whatever.  <ii^i         \ 

"  That  by  the  said  contract^  separation  of  property  was  lagreed  and  stipulated 
between  the  parties,  as  the  whole  will  more  fully  and  at  iWe  appear  by  refer- 
ence to  a  copy  thereof  herewith  fylcd.  \  ■ 
,  ,  "  That  by  the  aforesaid  marriage  contract  the  said  Marie  Anno  Jessie  de 
Montcnach' renounced  to  all  share  or  interest  in  the  estate \ndBucoossioo  of 
her  mother,  the  said  Marie  Elizabeth  Grant,  in  consideration  ofVthe  said  sum  of 
four  thousand  pounds,  which  the  said  Dame  Mario  EliBabeth  Grant  agreed  to 
pay  her  as  hereinabove  mentioned.  \ 

"  That  by  deed  of  will  duly  executed  before  Pierre  Lamotbe  and\  wL- .^ 

at  Montreal,  on  the '15th  November,  1869,  the  said  Marie  ElisabSflKint] 
tliorein  described  as  Mary  Elizabeth  Grant,  after  several  dirfpositions^iertiu 
contained,  declared  that  having  been  affoiuted  universal  usufructuary  legatee/of 
,lier  deceased  husband,  Charles  Nicholas  Fortunfd^  Montenach,  by  virtue  ofhis 
will  executed  before  witness  the  5th  April,  1832^  and  having  received  from  hiL 
estate  the  sum  of  four  thousand  pounds,  which  admission  on  thepart  of  the  said 
Marie  Elizabeth  Grant  the  said  defendants  do  not  admit,- but  on  the  contrary 
repudiate  as  baing  in  manner  bound  or  responsible  thereby,  and  in  and  by  the 
said  will  the  said  Dame  Marie  Elizabeth  Grant,  did  declare  that  her  daughter, 
the  said  Marie  Anne  Jessie  de  Montenach,  having  received,  after  her  marriage, 
in  cash  the  sum  of  one  thousand  pounds,  to  wit  four  thousand  dollars  currency, 
Bhegave  and  bequeathed  the  amouiitof  the  estate  of  her  late  husband,  to  wit,  the 
said  sum  of  four  thousand  pounds,  to  her  son,  the  said  Theodore  de  Montenach, 
to  her  daughter,  the  said  DuJing  de  Montenach,  and  to  her  granddaughter, 
Emma  Pritchard.  '^  ; 

"That  the  said  plaintiflF,  Marie  Xnne  Jessi*  de  Montenach,  could  claim  and 
was  entitled  to  receive  from  her  said  mother,  D  ime  Marie  Elizabeth  Grant,  after 
the  renunciatfon  made  by  the  aforesaid  marriage  contract,  otilj  the  sum  of  four 
thousand  pounds  currency,  equal  to  the  sum  of  sixteen  tliousand  dollars. 

"  That  the  same  Dame  Marie  ElizJibetli  Grant,  the  mother  of  the  said  female 
plaintiff,  as  stated  in  the  said  will,  did  pay,  and  the  said  female  plaintiff  did,  with 
the  knowledge,  consent  and  authorisation  of  her  said  husband,  receive  after  her 
marriage  the  sum  of  four  thousand  dollars  currency. 

"  That  since  the  denth  of  the  said  Dauie  Marie  Elizubcth  Grant  the  said 
defendants,  in  their  said  capacity,  did  pay,  or  cau.se  to  be  paid,  to  the  said  Marie 
Anne  Jessie  de  Montenach,  the  plaintiff,  who,  with  the  authorization  of  her  said 
husband,  received  from  tlie  said  defendants  the  sum  of  four  thou.sand  pounds,  to 


-Triti  the  sum  of  sixteen  thousand  dollars." 

"  That  the  said  plaintiff,  the  said  Marie  Anne  Jessie  4e  Montenach,  and  the 


■/' 


Montemuft  . 

and 
MontcoMk. 


aistence  of  such  rights  by  the  said  Maria 


:-/ 


id  by  M«ry  Eliiabeth 


:"7|,~'  7""-'  —-"-"^wraffr,  was  copsUtutcd\^e»«oandw«Rnot  stipulated 
fath";  ""^  "^    ^*'  "'  '"'  "^'^'  PJlperWplaintiff,  ArfnJAvJof  he, 
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»«id  James  Whyte,  the  plaintiffsb  this  cause,  have  at  divers  times  by  letters  n 
and  otijer  wnt.ng.,  acknowledged  to  have  had  and  received  from  thr'said  Dame    ' 
Mam  Ehzabeth  Grant  Ule  sum  of  four  thousand  dollars,  after  the  marri  ge  co„     ' 
trac  heremlefore  partly  recited,  and  further  acknowedged  to  havl  l^d  and 
received  from  the  said  defendants  the  sum  of  fm.r  thousand  pounds    0  wi!  the      ' 

z:SffS^""-  ^"'-^'-^  u-rthed^tifoir^^:;:; 

"That   the  Said  female   plaintiff  having  by  law  no  right  to  claim  from  th'e 
c^te  andsucce«non  of  hor  said  mother,  the  said  Dame  Marie  Eli.a^U  Grant 

\  •  ourtrs;;r"'",'""'"''  '^  ^  "'■"'"^"''^'  »"^  °"'-««-  ^•»-  »•>-"-; 

llr    r  r         ^    >  '  °''  "^''*'"  ^''•'"^""'^   ''^""'^  '=«'«'ncy,  i„  consideration 

Whereof  she  renounced  expressly,  specially,    absolutely  and  forever  her  sh  re  or 

eIS^g'?'","^*"""'  -cession ofhor  aai/mothorX'^j'^^ 

,     Ehzui^Hh  Grant  ;  and  .pasn.uch  as  the  s.»d  fen.ale;  with' tl,o  ki^owled-e  conZ 

and  "uth^mation  of  her  said  husband,  did  receive  after  said  marS  CZ 

ad  Damo^lar. Elizabeth  Grant,her  mother,  thesumoffour  thousand I^a 

.he  only  amountdue  her  by  virtue  of  hor  marriage  contract,  after  the  dea  h  of 

W^«ud  mother,  was  the  sum  of  three  thousand  pouad^^^r  twelve  tZ^ 

of  "th?"'  '\T''^  .Jf«»<l^nt8  have  paid  to  the  said  plaintiffs,  after  the  death 
0  2.  sajd  Dame  Mar.e  En^a,eth  Grant,  the  sum  of  four  thousand  polt^ 
W^h    ''•"7"*^,.^«""'«'""^%'ebypaidthosaid  plaintiffs  the  said  sum  of 

m.ch'    r    •    f "'  '^'""''''-J^  ^'-i"-^-id   Marie  Anne  Jessie  de'Mot-    ' 
nachs  shprem  the  estate  and  succession  of  her  late  father,    the  said  Cirres    ' 
^Nicholas  Fortu,,^  de  Moute^ach,  which  t1.e  said  female  plaintiff  waTeniit  ed  to         ' 
cfaim  from  the  estate  oV  her  kte  mother./'  '  *        "^ ' 

JllaS::^-^''"''"^^^^^^  PK  -B^-d 

de^".""'**  ^?"**^'  ^  '''''"' "^  '^'^^"^   fi'-^'ly  P'«»d«J  «nd   filed  by 
latf£!'ElI'  l'^';;^7'^^"--d  plaintiff,  received  as  a  donation  fm  the 

thil        '  V-      "  ^^"  **"'  ''''y  ""^''^'^  ^'"y  '^''  »he  same  was  paid  to 

hem  by  tle.r  marr\e  contract,  as  set  forth  in  said  declan.tion,  and  they  espe"        ^ 
cally  deny  .hut  the  ^  amount  of  $4000  was  ever  paid  to  the  plaint^^  oa 
accouno   the  rights  of  V'intiff  Marie  A^ 

her  father  s  w.ll ;  the  fact  b^  that  neither  of  the  said  plaintifls  was  aware  of 
the  existence  even  of  such  rights  until  many  years  afterwards,  when  heywere 
informed  for  the  first  time  of  the^—-—-     -      •      •  •      ■  ^ 

Elizabeth  Grant  lierself." 

The  following  were  the  con«W<fran<«Vthe  judgment  •_ 
"  Considering  that  plaintiffs  have  provc^Xheir  allegations  material ; 
Considering  that  the  rfo^  stipulated  in  ^ntiff'a  marriage  contract,  .»  K, 


■■/■'J 
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rouirr  ofi!-  j^evikvv,  i 


Uucklry, 


1'^ 


•••\ 


"  OoMsiduiiiif,'  that  tl  ou<,'h  pliintiffs  have  redbivpd  roiO|<|lsan>i  dollirs  from 
said  Mary  Klizaboth  Grant  iit  lier  lifetime,  and  ako  t'lom  defendants  en  qimUlin 
the  four  thousand  poundn  stipulated  in  the  marriage  contract  of  plaintiftk  of, the 
6fth  October,  eigiitcen  liundrcd  and  forlj-ttjo,  they  have  ri^ht  also  to  ihe  four 
thousand  dollars  sued  for,  seoini,'  that  is  only  the  female  plaintiff's  proper  share 
in  the  fouf  "thousand  pounds,  that  was  of  her  father's  succession  taken  by  Mury 
Elizabeth  Grant,  who^c  sutccssipn  plaintiffs  have  no  rif^htin,  but  have  renounced 
to ;  and  for  which  four  thousand  dollars  due  to  female  plaintiff  the  defendants 
€s  ijiuiliteg  are  liable — for  the  reasons  mentioned  in  plaintiffs'  declaration.'.' 
-  DuRioN,  Cii.  J. :— (After  stating  facts) — We  have  no  evidence  whatever  as 
to  the  exact  ^purpose  for  which  Mdmo,  de  Montcnach  paid  the  £1000  in  f|utstion, 
^xecpt  the  evidence  of  Col.  and  Mrs.  Whyte  when  interrogated  on/uitg  ft  aHicli-H, 
and  they  distinctly  swear  that  the  amount  was  paid  to  them  as  u  gift. 
If  we  were  to  judge  the  case  by  mere  presjiniptions  we  should  have  to  hold 
that  the  presumptions  are  all  in  favor  of  the  pretensions  of  tlie  respondents.  At 
the  time  the  money  was  paid  3Idme.  de  Montcnach  owed  nothing  to  the  respon- 
dents, their  share  in  Mr.  do  Montenach's  estate  not  being  exigible  until  after 
Mdme.  do  Montenach's  death.  Then  in  the  contract  of  marriage  which  stipulated 
for  the  paymentof  a  <fo<of  £4000  by  Mdme.  de  Monteftach,  i-he  exacted  from  the 
respondents  a  renunciation  io  hr  estnte ;  nit  a  word  being  said  about  the 
f'lthvrs  estate.  Now,  if  she  n  ally  did  int  ad  that  the  £1000  were  to  be  a  pay- 
ment of  what  was  coming  to  Mrs.  Whyte  in  her  lather's  estate,  surely  she  would 
have  exacted  a  similar  rtnunciutitn  as  to  that  estate  as  she  did  with  regard  to 
liir  own.  It  is  clear,  also,  fron),.tho  language  of  Mdme.  de  Montenach's  own 
will,  that  when  she  made  that  will  she  was  under  the  belief  that  the  r&spondcnts 
could  insist  on  being  paid  the  share  they  now  claim  in  Mr.  de  Montenach's  estate. 
On   the  whole,  we  are  unanimously  of  opinion   to  confirm  the    judgment. 

-Judgment  of  Superior  Court  confirmed. 

Lnflamme,  Huntington,  Mouk  <(•  Laflanme,  for  appellants. 

Bcthune  &  Bcthunti,  for  respondents. 
(KB.) 


COURT  OF  REVIEW,  1874.  V 

MONTREAL,  3l8T  OCTOBER,  1874.  *; 

Coram    JtlONDELET,  J.,   JoHNSON,  J.,  ToBRANOE,  J. 

Bivndle<ii\iT  vs.  Buckley,  d' Buckley,  Q^lQ?,Kal.  * 

H£LD  :— That  the  riglit  to  compensate  an  amount  paid  in  error  or  without  legal  cause  arises  the 
Aiomentthe  payment  is  made,  and  not  merely  at  the  dat^^pf  the  acUon  enrepitUUmfot 
such  amount. 


■_Thi8  was  an  inscription  in  Keview  of  a  judgment   rendered  by  tji«,  Superior 
CTurt  at  Montreal  (MacKay,  J.),  on  the  30th  tf  April,   1874,  majjitaining  an 
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99. 


Copper  Pyrites 
Company, 


vs. 
Shaw. 


the  issue  ofthowntDfcxccution  he  owed  nothiDR  to  the  plnintiff.      '  

The  preten«.o«8  of  the  dcfcndaat  were  based  od  the  idea  that  a  sun.  of 
money  for  wh.ch  the  female  plaintiff  had  recovered  judgment  against  the  defen-" 
dant,.nanact,oaen,.^^^,,V.W>a  the  ground  that  the  amount  paid  by  her 
was.no^I^lIy  due  by  her)  could  only  be  legally  offered,  ..  c.«i/,.L.o,/as  on 
Wmrm  the  day  of  the  date  of  the  institution  of  her  action  ;  the  plaintiff,  on 
the  other  hand,  contending  that  the  right  to  compensate  dated  back  to  the  day 
ot  the  payment  sought  to  bo  recovered  back.  " 

The  Court  of  Review  8ustainc<l-,U.o  pretensions  of  the  plaintiff,  reversed  the 
judgment  of  tbe  Superior  Court,  ahd  dUmisscd  the  defendant's  opposition,  a-ssiga- 
4ng  the  following  reasons : _-        - 

"  I-a  Cour  *  JN*  cc^uUSrant  quo  la  compensation  qui  n'est  que  deblti  et 
^n^m^xnter  »e  contvibH^ia,  s'^pftro  du  jour  et  a  I'instant  qu'il  y  a  eutre  le 
crdancior  ot  le  ddbitcur,  cettc  coutribution  ■         • 

Considerantqu'avautetlorsde  I'emanat'ion  du  bref  de  saisio-execution  en 
eette  cause,  cette  compensation  avait  eu  lieu,  et  .V^t.it  opJrd  par  la  loi  n.ome,  et 
qua  cej^gard,  tt  par  une  consc^quence  ccrtaiue  de  ce,  la demandorcsse  avait con- 
tinud  detre  et  etait  lors  de  I'emanation  de  la  dite  eaisie-dxecutiou,  conime 
ellej  est  encore,  or<<anci6re  du  dt^fepdeur,  ain.i  qu'elle  le  pretend. 
^  Lonsid^rant,  par  consequent,  que  I'opposition  du  dit  Maurice  Buckley  est 
mal  londde,  et  aurait  da  Stre  d^bout«5e." 

H.f.  Rainville,  for  plaintiff  .      "      '^"'^='"^"*  '^  ^-  ^-  ''''''^^ 

■ -Morion,  I)onon<&Geoffrion,fot^okaimt&ndopL03iiit 
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MONTREAL,  JOtii  SEPTEMBER,  1874. 
-   '  «  '  Coram  Berthelot,  -i. 

The  Canadian  Copper  Pyrites  Co,  (limited)  vs.  Shaw. 
Held  :-That  an  application  to  give  security  for  cosm.  by  the  granUng  of  a  judicial  bond  by  tii.  plaintiff 
Co7t  ^without «::  on  the  plain.irsre.1  property  iXu  I'LirL,  orVlt^X^Z 
Court  (without  gpeciiyinghowmuoh),  cannot  b«  allowed.  /•  ""»y  i» 

Per  Curiam  :-This  is  a  motion  by  the  plaintiff*,  setting  out  that  the 
plaintiffs  own  a  largequantity  of  real  estate  of  great  vaNie  in  this  Province. 
an(I  asking  to  be  allowed  to  give  security  for  costs,  by  the  granting  of  a  judicial 
bond  by  plaintiffs  carrying  hypothec  on  such  real  estate.  Such  an  application 
canbot  b^^tertained  as  a  cotiipliance  with  the  order  given  that  good  and  suffi- 
cient 8ccur;^^hall  l)e  put  in  acdrding  to  law.  The  mction  adds,  "  or  of  de- 
positing  the  amount  in  Court,"  wi.hout  specification  or  offer  to  deposit  any 
particular  amount.  This  also  is  irregular,  ahd  the  motion  must,  therSre,  ^o" 
rejected.  ^  4 

■  Motion  rejected. 


=£d^ 


amard,  for,plaintitf»r 


R,  Lajlammei  Q.C,  for  defendant. 

<8.B.) 
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„         *  COUUT  OP  QUKEiSl'a  BKNCH,  1874.    .; 

MONTREAL,  22N'n  DECEMIiER,  1874. 

foram  Dorion,  Cii.  J.,  TAsciiEaKAu,  J.,  IUmsay,  J.,  Sanborn,"  J.,  Loban- 

•  GER,  J.,  (ul  hoc.  *' 

'■''■.  Nop.  40,  18  J  and  18n. 

'  LA  BANQUE  JACQUES  CARTIER, 

■,  Appbllant  ; 

A.  W.  OOILVIE  kT  At., 
ROBERT  WOOD, 
A.\'D  T.  S.  BROWN,  Ahsioxkk,      ,      ' 

*■    "  '  ^  RESPONnBNTfl. 

Held  :— That  uliioe  the  pomlnR  Into  force  of  the  Civil  rode  of  L.  C.  no  hypothec  can  be  acquired  Oa 
real  property  without  renUtration,  and  Ihat  lio  hypolhfc  can  be  aciiulrcd  on  the  property  of  • 
|>eriion  iiotorluiiHly  liisulvent. 

Tlio  poiiiti  raised  by  those  app(}:.l8  are  fully  explnincJ  in  the  remarks  of  the 
Chief  Justioc'irt  rcfKlcriii*;  the  jud<;iiicnt  of  the  Court. 

DoBioN,  Ch.  J-  : — Tlicse  three  .ippeals  arise  out  .of  contestations  of  thecollo* 
catiofts  of  ilic  respondents  in  a  eiise  of  Dorwin  vs.  Thomson.     These  oontesta- 
*  lions,  wliich  are  the  feaine  in  thuithree  oase.s,  have  been  disiiii8.scd  by  the  judg- 
ments of  tlio  Court  below.     The  observations  in  reference  to  the  case  whereia 
0;iilvi9  and  others  are  respondents  will  apply,  to  the  tilher  two  cases. 

Tiie  fjicts  are  these  :  John-ston  Thomson,  a  laijie  owner  of  real  estate  in  the 
city  of  Montreal,  endorsed  the  pajn'r  of  one  D;miel  MoXcvin  for  a  considerable 
amount.  MoNeytn, having  failed,  the  lioider.^  of  the  notes  so  endorsed  sued 
Thom5on,/who  resisted  tlieir  dcnfands,  alle<;;ing  th.it  the  notes  had  been  forged. 
The  actidns  of  the  jKJspondents  Ogilvie  and  Wood  and  that  of  Dorwin,  now 
represented  by  Brown,  his  Assignee,^  wore  disnii.s.scd,  but  in  appeal  tliejr  suc- 
ceeded aild  obtained  each  a  judgment  agninst  Thoui.son  on  the  same  d;iy,  9th 
Septeml*r,  1869.  These  three  judgments  were  registered  on  the  18th  of 
Septcniber,  1869.     •  \ 

La  Banque  Jacques  Cartier  and  several  other  creditors  subsequently  obtaini. 
ed  judgment  against  Thomson.  .         ,  .  , 

On  the  4th  of  April,  1871,  the  real  estate  belonging  to  Thom.«!On  was  sold  at 
the  suit  of  Canfield  Dorwin,  and  the  ropondcnts  coll-cated  by  the  report  of  col- 
location for  portions  of  their  respective  claims,  in  prefercnee<to  the  other  credi- 
tors ;whose  judgments  Were  of  a  posterior  date. 

I/a  Banque  Jacques  Cartier,  as  well  in  its  own ,  name  as  cetsionnatre  of  ithft 
other  judgment  creditors,  contiested  the  respondents'  collocations,  alleging  that 
they  had  acquired  no  hypothec  by  virtue  of  t|ie  judgments  they  have  ubtaified, 
and  of  the  regijstry  thereof,  inasmuch  as' when  these/ judgpiCDts  were  rendered 
'^and  were  registered  Thomson  was  insolvent  and  en  (/^(^ji^ture.  i 

ItJsjot  defied  that  the  ducisions  of  the  Court  af  Appeals  in  the  cases  of 


i»or|wn^giIyie  and  Wood  were  in  princFplo  applicable  to  a  number  of^suit» 
thbn  pending  ii^ainst  Johnston  Thomson,  and  that  the  effcci  of  these  judgmcnta 
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Wi.  to  render  him  hopelessly  insolvciU.    Ho  states  himself  in  bis  evidence  that 
ho,  immodia|oly  after  these  judgments  were  rendered,  offered  to  pay  28.   Gd       ■  ,„d     - 
in  the  pound  to  his  creditors  holding  the  MoNovin  paper,  and  that  this^   OgHTteetu. 
more  than  they  will  realise  by  the  sale  of  his  property.     The  creditors  were 
made  aware  of  this    offer,   and   the  inHolvcnoy;%u8   therefore   made  public 
before  the  registration  of  the  judgments  of  the  respondents.     Thomson  was  not 
a  trader,  and  this  case  is  governed  by  the  rules  opplyi„g  -to  non -traders.     These 
rulps  are  tA  be  found  in  articles  2023,  2047  ahd  2130  of  the  Civil   Ooio  of      ^ 
Lower  Canada.     Article  2023  provides  that  n6  hypothec  c,*  bo  aoiiairod  to 
the  prejudice  of  eiisting  creditors  upon  the  iinmovcubliM  of  {Arsons  notoriously 
insolvent     Article  2047  says  that  hypothecs  created  herenMer,  that  is  after  the 
<!Ommg  into  force  of  the  Code,  are  without  effect  unless  they  conform  to  the 
provLsions  of  article  2130,  which  says,  «  ao  hyp«thec/ha»  a..y  effect  without* 
registration,  except  that  of  Mutual  hHuranee  Cynpan^s."  .  From  these  several 
dispositions  It  follows    that  since  the  Code  an   hypothec  cannot  be  acquired 
without  registration,  and  c.nnot  be  acquired  on  the  property  of  per^ns  noto- 
riously insolvent  at  the  time  the  rcgistrmion  takes  place. 

It  was  therefore  suflSoient  f..r  the  appellant  to  show, that  the  insolvency  of 
Thomson  was  notorious,  that  is,  publicly  known,  when  the  respondents'  jud". 
ments  were  registered,  although  it  might,  not  be  known  when  the  judgmenls 
were  rendered  to  sustain  their  contestation.  The  Court  is  of  opinion  that  this 
notoriety  is  fuHy  established;  that  the  judgment  of  the  Court  below  ou-^ht  to. 
fee  reversed,  and  that  the  several  amounts  awarded  to  the  respoil^ents  should  be 
divided  among  the  several  creditors  of  Thom.son  in  proportion  to  their  re^pec- 
'    tive  claims  au  marc  la  linre. 

In  this  way  all  the  creditors  will  share  alike,  which  is  in  accordance  with  the 
letter  and  spirit  of  our  whole  legislation  with  reference  to  insolvent  estates. 
The  following  were  the  reasons  assigned  in  the  judgment  itself:— 
The  Court  *^**c..„sidcring   that,  since   the  first   day  of  August,  1866 
wjen  the  Civil  Code  of  Lower  Canada  came  into  force,  and  under  articles  2023 
2047  and  2130  of  the  said  Code,  no  hypothec  can  be  acquired,  to  the  prejudice 
of  existing  creditors  of  persons  notoriously  insolvent,  nor  take  effect  without 
registration,  except  such^s  are  in  f  ivor  of  Mutual  Insurance  Companies ;  - 

"Considering  that  it  is  in  evidence  that  Johnston  Thomson  was  insolvent  m 
aicmfit,vre  on  the  ninth  day  of  September,  1869,  when  the  respondents  ' 
obtained  the  judgment  on  which  they  were  collocated  by  the  report  of  distribu- 
tion and  collocation  prepared  in  the  o.u^,  number  seven  hundred  and  seventeeii 
(No.  717),  wherein  OmficlJ  Dorwiu  ct  al.,  were  pl&intiffs  and  the  said  Johnston 
Thomson  was  defendant ; 

"  And  considering  that  the  insolvency,  diconjitare,  of  the  said  Johnston  Thorn- 
«on  was  notorious  before  the  eighteenth  day  of  September,  1869,  when  the  said 
judgment  was  registered,  and  that  th^  registration  of  said  judgment  so  made 
?!.i!'^"?M^°'f^°"  *^°/"''^  I'^P""'^"^*?  "^    priority  or  preference  to  the  pre- 


V' 


■H,- 


r^jreditorr  of  the  said  Jotiiiston  Thoin8oi?f 
"  Considering  that  the  sum  of  J476J.40,  for  which  the  said  respondents  were 
collocated  by  the  said  report  of  distribution  and  collocjition,  should  have  been 
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l*ftb»r«  difltributed  au  marc  la  livre  nmong  all  the  creditors  of  the  said  JohnRton  Thom- 

Delorimlcrv  son,  and  that  there  is  error  in  the  judgment  of  the  Superior  Court  which  h«» 

\  dismissed  the  contestation  of  the  said  n|)pcllant." 

,„.,^  '  i,     Judgment  of  Superior  Court  reversed. 

A  Eilmund  JUnrmtnl,  for  appolinnt.  " 

\  Jlon.  ./.  ./.  C.  AUmtt,  Q.  r.,  Counsel. 

\  Sftihk,  liorlnf  A-  Ruse,  for  respondents  Ogilvie  et  al.&  Wood. 

•  If.  tr.  ^Mf^'r^  for  respondent  Brown. 

(8-B-)     '  ■:      , 


-£.2. 


-7- 


:         COURT  OP  REVIEW,  1874. 

MO.VTREAL,  30T1I  SEPTEMBER,  1874. 
Comm  MoNDELET,  J.,  Johnson,  J.,  Mackay,  J. 

No.' 856. 

Lefiibvre  vs.  Deiorlmier, 

Held  ;— Tbnt  an  affltlavit for rapias  aii  rttporulendum  made  ilnce  coiifederation,  allegingtliAt  the 
debtor  li  Inimodlately  alAiU  to  leave  "  the  Provlilce  of  Canada,"  is  bad,  and  that  a  writ 
iHgiied  on^f  ueli  an  aflidavu  will  be  quasbed.  ' 

I*;, 

This  was  an  inscription  in  Bte^j^ew  of  a  judgment  rendered  in  the  S.  C,  at 

Beauharnois,  by  Belanoer,  J.,  on  the  28th  of  August,  1874,  rejecting  thede- 

fcndant's  petition  to  be  released  from  custody  under  a  writ  oi  capias  ad  respon- 
dviulum. 

The  writ  had  been  issued  on  an  affiilavit  alleging  that  the  def(E;|idant  was  im- 
mediately  about  to  leave  "  the  Province  of  Canada  "  for  the  pu^j^  of  defrauding 
his  creditors.  \  *":  T 

The  Court  of  Review  Was  of  opinion  that,  apart  from  the  Insufficiency  of 
the.  allegations  of  the  affidavit  tlie  defendant  should  have  sueceedcd  on  the 
merits,  and,  therefore,  reversed  the  judgment  and  quashed  the  capias. 

As  the  affidavit,  however,  ^as  regarded  by  the  Court  as  defective^  it  was 
specially  declared  to  be  so  in  the  judgment,  in  the  following  words  : 

'■  Considdrant  que  Ic  demandeur  a  fait  arrgter  le  d^fendeur  par  bref  de 
capias  ad  respondendum,  pour  Id  seule  et  unique  raison,  conime  il  le  jure,  dans 
son  affidavit,  *,*  "  qu'il  ^tait  sur  Ip  point  de  quitter  imm^diatement  la  Province 
du  Canada,  avec  I'intention  d^  ne  plus  revenir ;     , 

Considerant  qu'au  dit  jour  *  *  noD  plus  que  depuis}  eta  present,  il  n'y  avait 
'pas  et  il  n'y  a  pas  actuellement  telle  chye  qji'une  Province  du  Canada ; 

Considerant  par  conF^quent  qu'il  n'y  avait  au  dit  jour  *  *  aucune  caale 
liJgakd'arrestation  ^nonc^e  dans  le  dit  affidavit  du  demandeur." 

Judgment  of  S.  C.  rever^.  * 

RrosK^,  d;  Glohenshf,  for  plaintiff. 


Jjoranger  &  Loranger,  for  defendant. 

(8.B.) 


bi^'.". 


•n- '  ^'■'■••■»-»_3"|^_"">  ~" 
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lOS 


COUllT  OP  QUEEN'S  BENCH,  1874       .' 

MONTREAL,  2lHT  SEPTEMBER,  1874.  ' 

Coram  DoaroN,  Cii.  J.,  Monk,  J.,  TAscu.aEAO,  X  Ramsav,  J.,  Sanbor.v,  J. 

No.  44.    ■    N     ''. 


HAGOABlrr, 


AMD 


MORRIS^ 


AMD 


APriLLAMT  { 
REirOMDIEIlT  ; 


^  ■'■  HAGOARTY  et  At., 

Petitioners  en  reprise  cCinatance. 

dYi,1  n.^  '*!'""'*"'"'  ♦•»  "«""'  *"  nuMh  tl.0  writ  of  appeal,  on  tbo  ground  that  it  Iwued 
in  the  name  of  a  per«,a  who  wa.  dead  prevlou.ly  to  tl.e  iMuoof  the  writ.        -  ! 

ORION,  Cu.  J.  .—This  is  n  motion  by  the  respondent  to  quash  the  writ  of 
appeal,  on  the  ground  that  it  issued  after  the  death  of  the  appellant, "and, 
therefore,  in  the  name  of  a  dead  person.  Before  this  motion  was  made,  however: 
pFoceedinps,^  repmc  distance  had  been  taken  and  allowed.  Wo  think  that 
he  defect  ,„  the  issuing  of  the  writ  has  been  covered  by  these  proceedings,  and 
that  It  IS  not  now  competent  to  the  respondent  to  move  as  be  has  done.     The 


motion  will  therefore  bo  rejected. 


Carter  <fc  Kellar,  for  respondent. 

A.<t  W.  Robertson,  for  appellant  and  petitioner, 

(8.  B.) 


Motion  to  quash  writ  rejected. 


COURT  OF  REVIEW,  1874. 
MONTREAL,  30Tir  DECEMBER,  1874.  * 

'   Coram  MoNDELET,  J.,  Mackay,  J.,  Torrance,  J. 

.  i*.  No.  1260. 

^^         Walker  et  vir  vs.  Sheppard.  ,  - 

Held  :-Th,t  the  action  en  rtmM  mnrt  be  returned  Into  Court  before  the  expiration  of  thettipn- 
•        rM,»  °°*  "'^'^'^  '"^^  *'"''"  *•"*  ""**'  """^ "°""'  ^  accompanied  by  o^. 

This  was  an  inscription  in  review  of  a  judgment  rendered  by  the  S.  C  for 
the  district  of  Richelieu  ^[LoRANaER,  J.),  on  the  15th  of  March,  1873,  dismiss- 
ing the  plaintiff's  action. 

The  action  was  en  rLiri  and  had  been  served,  biit  ndt  returned  into  Court 
y  "  *'''','^!'°^  "^'P"'^^*^  'l^j'^  deed  of  sale,  and  had  not  been  accompanied 


M^VffresreefW: 

The  following  was  the  judgment  of  the  Court  below  :— 

"La  Cour  *  *  *  cofifcaot  qu'au  soutien  dc  son  action  en  r4m6r^  de  la. 


•wt^pw  • 
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•ml 
Bidden. 


>•■ 


^onto  p«r  ello  fuito  A  Fr«n9om  Labello,  Eottior,  on  dolo  du  9  nofembre  1870 
Jj.  K.  D.  Curlier  Notolre,  Inqnollo  faoultd  do  r6m6rio  e»t  rcwrviJo  &  la  doihande- 
tciwe  par  ot  en  vort^i  d'uD  onrt„in  aotodo  vente  par  lo  dit  Prun^ol,  Lnbellc,  .a 
flit  JamoH  Sl.oppard,  en  outre,  dovant  lo  dit  Mtrc.  L.  K.  D.  Cartior  en  duto  du  petw 
^tepfombro  1871,  la  demandcreuo  n'a  ni  avant,  ni  avco,  ni  aprdH  i'usaignation,  ni 
ondant  1  inatanoo  effort  rtfdloment  et  Adoniora  ddoouvorta,  le  reinbourHoniont  du 
prix  do  Tonto,  int^rSta  et  loyuui  ooQtH  ;  ct  d'uilieurs  In  pr<$Honto  aotion  a  6t6  in- ' 
tcntio  ttop  turd,  vQ  qu'ollo  a  ^ttf  rupporldo  poHtdrieuromont  A  rcipiration  du 
ddlai  flt«  jour  r««croico  du  r6m6r6  ot  aans  offrea  r6ellc«  au.  ddfoq,.|our, '  ou  A 
•on  autcur  Francois  Liibelio  du  ||rix  ot  loyaux  eo&ta  aVant  lo  dit  d<J|;n,  a  main- 
tenu  et  niarrtti6i.t  I,,  ddfbnao  du  ddlbndour  et  «  4oboutd  ot  ddboulo  la  doman- 
dcrcsso  avco  ddpons."  "  »•  , 

At  tbo  hearing  the  plaintifTa  oounsol  roliod  on  tho  judmnont  in  Dorion.  ap- 
pellant, and  St.  aenuain,  respondent,  Q.B.,  ISth  L.  C.  Jurist,  p.  316,  and  the 
autlioritic8  referred  to  in  the  report  «f  that  cuso. 

The  Court  wore  unanimously  of  opinion  to  confirm  the  judgment  of  the 
Court  bcloit. 

Judgment  of  S,  C.  confirmed. 
D.  M.  Oduthier,  for  plaintiff.  .<' 

A.  Germain,  for  defendant  •  *  " 

(8.B.) 


SUPERIOR  COURT,  1874. 
MOKTREAb,  30th  NOVEMBER,  1874. 
^ .    iCordm  Johnson,  J. 

No.  217. 


■\ 


In  the  matter  of  Lush  et  ol.,  iupolventsj  petitioners  for  discharge,  and  Rid- 
delt,  assignee,  and  Rosa,  creditor,  contcstunts.  j 

Hkld  i-That  where  a  party  hau  beon  precluded  firom  adducliSi  Important  eTidenoe,  owing  to  a 
mixunder-UndinK  between  hi*  attorneys  and  the  attorney  on  the  oppoDlte  side,  he  may  be 
relieved  from  the  consequences  by  a  requtte  ^vile.  ' 

Per  Curiam  :— There  were  two  in.sblvents,  andkthey  made  th^ir  applioatiotis 
to  have  their  certificates  confirmed  scpiumtcly,  and  each  was  contested  by  t?to 
separate  parties:  Ist,  the  as.signeo  of  their  estate  ;  and,  secondly,  l)y  Koss  aiid 
ethers,  so  that  there  were  four  conto-stations  in  all.  They  were  hoard  befoM 
me  at  enqueto  and  merits  on  the  10th  of' June  last,  an^  on^  hearing  applied  to 
all  the  four  cases,  Allien  they  were  called,  the  petitioners  w^re  not  ready  to  pro- 
ceed, and  an  informal  application  was  made  to  put  off  the  cases  on  grounds  that 
were  then  inadmissible— being  the  same  as  those  now  urg.ed  by  requSte  civile^ 
but  not  supported  by  affidavit»at  that  time,  and  the  contesting  parties  thorefob 
Lad  it  all  their  own  way.  In  this  state  of  matters  the  Court  had  no  altcrnatire 
but  to  maintain  the  contestations,  and  dismiss  the  petitions  for  coiijprmntio 


*. 


, .  ^         — - — __ — - — ,—  - -        *       ,  _         "~:, "         ..:      .  .X 7"^^       "  ,*"*..  """a"  "f.'"'***ry 

which  was  done  by  the  judgment  of  the  30th  of  June.     The  grounds  of  th«t 
Judgment  were  the  failure  of  the  petitioners  to  prove  the  all^tion's  o£4hgir  p^ 
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titJoq  for  dlsohnrjff ,  ond  aim  tho  iiuffiolcnoy  of  the  proof  mode  by  tho  oontcntentt  •    'o„iib, 
under  the  olrounl^toncoH  wliioli  had  tnkoii  plaoo  ut  tko  hearii)jr.     Tho  potitionera    t.^"^,,^ 
DOW  prciient  0  dqmund  In  rovooatlon  of  Ihoso  judKiiionb,    and  the  ^iHt  of  their       '"''*'"' 
•ppliciition  in  each  of  thcuo  ouwa  in  iho  Kanio.     They  uiko  that  the  in'olTe'nts 
woro  prcoludod,  by  tt  uiinunderNtuodinu  botwocn.thtir  attorncyH  and  the  attor- 
ney of  the  particn  oontostinK  their  ocrlifloiifo,  from  produciiij?  iniportnnt  ofidcnco 
to  tthow  that  thoy  were  cutitied  to  u  conarinutioh  of  their  di«charKC,  m  well  on 
the  groundH  net  forth  in  their  pdtilinn,  an  by  rciiHon  of  tho  refutation  th.y  could 
hove  jiivcn  of  the  pretcnuionH  of  tho  oonfestantH,  if  they  had  not  been,  as  they  Boy 
they  were,  taken  by  Burpriso  and  niiHJud.  -   • 

It  Ih  extremely  di*inj{reei.b!o  to  n  court  of  juMico  to  witnews  mlKundemtundings 
bclwoon  profewional  men  in  tho  ca«5«  before  it,  nnd  still  more  so  to  have  thoRo 

miHunderstamlin^'s  made  tho  Hubjtot  of  complaint  On  oithor  side  for  redrew.  I  • 
should  be  inclined  to  say  in  all  huoIi  o>mofl  the  miNunderstanding  muHt,  in  order 
to  bo  a  ground  of  complaint,  be  one  not  arising  from  the  ncglcot  of  the  attorney 
complaining,  as  in  that  case  tho  remedy  of  the  party  would  bo  an  action  against 
his  attorney.  In  tho  prcHciit  case  the  evidence  shows  that  the  party  may  havo 
been  caponed  to  tho  most  serious  conM'«|uoiicen,  not  on  ucoount  of  iiny  negligence 
of  his  attorney,  but  in  coii«equciice  of  the  rtlianoo  of  tho  latter  iipon  an  under- 
standing with  his  adversary,  who,  in  the  prcwuro  of  business,  forgot  or  disregard- 
ed it.  Tho  pjirty  ought  not  to  bo  nmdo  to  suffer  for  this,  IJo  has  no  redrosa 
if  ho  cannot  bring  tho  matter  up  by  requite  civile,  as  it  is  obvious  that  neither 
revision  nor  appeal  could  bo  adecjuate  to  correct  what  does  not  appear  by  record.' 
These  petitions  will  therefore  bo  granted,  each  party  to  pay  his  o»^n  costs,  as  well 
those  of  tho  first  judgment,  as  of  the nquSte  civile,  each  being  equally  wrong... 

«    »  >    D    ,      i.     .      .  ^quele  civile  ull(ili^, 

_  . .  Monic  cc  Jfittlcr,  for  insolvents. 

J.  A.  Perkim,  for  contestants.  ' 

.(8. B.)    •,;-.  ■-    .  '       "        '         ■ 

,COURT  OF   QUKKN'S  BENCH,  1876. 

?;.    MONTREAL,  16tii  FEBRUARY,  1875. 

Coram  MdNK,  J.,  Tasouebeau,  J.,  Kamsay,  J.,  SaNbobn,  J. 

No.    147. 
Darling,  appellant,  &  Templeton,  respondent. 
Hkld  :-ThBt  >  Judgment  oonflrmlng  that  rendered  In  the  Court  bi-low  which  dlimlMed  an  Iniertp- 
tlon  en/nux.  In  not  a  flual  judgment  In  the  ca«p.  and  consequently  that  leave  to  appeal  to 
Her  Migeaty  in  Her  ^rlyy  Couneil  will  not  be  granted. 

Monk,  J. : — This  is  a  motion  to  be  permitted  to  appeal  to  Her  Majesty  in  Her 
Privy  Council  from  tho  judgment  rendered  in  this  case  last  Torm.^Nofi  -^  '  ' 

although  that  judgnient,  in  coii^firmir^g  as  it  did  tho  judgment  of  tho  Suj&ifir  " 
Court  which  dismissed  the  inscription  en  faux,  was  a  final  judgment  quoad 
such  inscription,  it  is  not  a  final  judgment  jia  the  case.     The  judgment  is  not 
therefore  a  final  judgment  in  the  sense  contemplated  by  Art.  1178  of  the  Code 
of  C.  P.,  and  conscqueptly  the  application  to  appeal  must  barcjectcd. 

Motion  to  appeal  i^jg^ 


Cro$i,  Lmn,  Davidson  &  Fisher,  for  appellant. 
Bethune  <fe  Bethune,  for  respon'detitf 


■U.  rejected^ 


^ 


jp?,. 


■■,n' 
r 
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COyH'tOF  QUEKN'S  DEN(!n,  1874, 

UONTHKAL,  auiSEl'TEMIlKU,  I87i. 

Cor,nn  DoRiON,  Cii.  J.,  MoNK,  J.,  Tabciikreai/,  J.,  HaMAY,  J. 

8ANH0RN,  J. 


No.  a.1. 

» 

A.N11 

LAMONTAOXK, 


ArpiUiMT  I 


RrhI'oMDINT. 


lTEI,l):-('»vorrullii|(  /.aiNmm,,  v.    K  n,„ll,  11  1,.  <'.  .I.ii..  p.  UHH)  tliitt  Hrhor.i ■  l.>t»o  hiti  Iwi.  coiltl- 
iiui^d  by  (licit  ^•c<J^l(lut•ll.lll,  u  iimlcu  of  IhrtM'  iiiuiilhii  U  iii»M>mHry  to  turuilimlu  "ucli  InM*. 

TliiH  wuH  nri  aiipoiil  IVom  u  jiKl^niont  rniJ^Tcd  by  tliu  .Superior  (j*ourt,  at 
M.mtrcul  (ToHKANCE,  J.),  tho  I'Jih  of  ^uy,  1874,  diHinUMux  tlio  |.iottl*iir*Hio 
appellant  (JulLudutit  in  tlic  Court  bolow),  uiiJ  nminluiilliig  the  rehpoinkut's 
actiun.  •  \       . 

llio  nolion  in  the  Court  bolpw  was  /•«  Mjntfsioii ;  the  rcHtrandout  conteiidiug 
that  the  iippelhrnt'.-i  lease  terniiiiatod  on  the  bt  May,  "1874. 

The  leaned  prcmisoH  had  been  originully  leased,  by  notarial  IboBo,  from  the  1st 

'  of  May,  1870,  »o  the  Ist  of  May,  1871,  and  the  lease  had  been  continued  by  tacit 

reconduction.     And,  on  the  ^rd  pf  February,  1874,  the  respondent  notified  the 

J^follant  that  he  did  not  intend  to  lease  the  place  beyond  the  1st  of  May,  1874. 

The  action  was  brought  on  tho  4th  of  May,  1874,  and,  in  maintaining  the 
respondent's  pretensions,  die  Court  assigned  tho  following  reasons: 

"  Considering  that  tho  tuciti;  ncondurtion  alleged  in  the  deolurution  did  not 
require  a  cutigipi  three  months  to  terminate  defendant's  lea^e,  doth  disuiis-sBaid 
Ji/tme  en  droit  with  costs,  and  maintain  thcf  said  answer  in  law  with  costs;  and 
considering  that,  on  tho  evidence  of  record,  plaiutiflF  is  entitled  to  tho  conolusions 
of  lus  said  declaration.  Doth,  &c." 
—  Tho  IbNowir.g  was  tho  judgment. in  appeal : — i, 

"  La  Cour  *  *  *  Considdrant  que  du  ler  Mai,  1873,  au  ler  Mai,  1874, 1'ap- 
pelarttjtcijait  do  I'intimd,  par  tacite  reconduction  d'un  bail  antdrioure,  lea  lieux 
d<5signds  en  la  ddclaration  en  cetto  cause ; 

^onsiderant  que  d'aprds  rarticle'l609  du  code  civil  du  Ba^-Canada,  I'intinid 
no  jBouvait  cxpulser  rappelimt  son  locatairc,  qui  oecupat  par  tacite  reconduction 
les  lieux  loi;^.«.  Sans  lui  donner  uq  congd  dans  les  diJlais  voulus  par  la  loi, — 
savoir  un  congd  do  trois  mois,  e'est  k  dire  avant  le  premier  Fdvrier,  1874,  s'il 
vouluit  I'obliger  ik  laisser  sa  maison  lo  premier  Mai,  1874  ; 

Considdrant  quo  I'intim^  n'a  pas  prouve  qu'il  ait  donn^  k  I'appolant  cet  avis 
ou  congd  do  trois  m^is  fequis  par  la  loi  J 

Considdrant  qu'il  j^  a  crreur  dans  le  jugcment  rendu  par  la  Cour  Supdrieure  A 
Montrdal,  le  19dme  jour  do  Mai,  1874,  qui  a  oondamnd  Tappelont  4  sortir  des 
lieui  Innt^s  snna  uq  tcl  avis.;  .  •  i.'    ■  - 

Cette  Cour  casse  ctr  infirme  lo  dit  jugement,  et pendant  le  jugcment  que  la  dito 
^ur  Supdricure  aurait  dQ  rendre,  olio  renvoie  I'aotion  do  I'iptimd,  aveo  d^peus 
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conlre  I'.pH.nt  el  on  f,.,ou'r  Jo  lin.l,,,<i  Unt  en  Cour  InWrlcuro  nuo  cut       u^^ 
cncoiiruN  nur  lo  prtwnl  appcl."  /*  '^tl^ 

,  »leCarlltr. 

(  iirtfr  d'  KrHur,  for  nppollnnt, 
DoHtrt,  Doutn,  d-  IIulthimoH,  for  roiipondent. 
(•••»■) 

•COURT  OFQURKN'S  BKN('ir,  1874 

^^  QUKHKU,  7th  SKPTKUriKri,   lH7i. 

Comn^  ixmio.v.  C.  J.,  Monk,  J..  TAHOBE«r.Au.  J,  UA^nAy,3.,H,ymns,  JT 

JOKL  LKDUO 
•^  (^''/V«'""<  "««/  mi»  en  cuuio  in  Cwiir/ /W«ic), 

Ann  .;  AmuVr; 

DAME  LOUISA  McCARTHV 

(l'f"i>Hif  and  Pititiotur  in  Court  Mow), 

RllI'D.tllRNT. 

Tho  proHont  appeal  wos  from  ii  judgment  rendore.l  by  tUo  Superior  Court  for 
the  DiHtnet  of  Three  Uivers  (Polettk,  J.),  on  the  10th  of  M  .y,  1873.  By  thi, 
judgment  the  oppcllant  was  deprived  of  .a  sum  of  8271.81  for  which  ho  had 
been  CO  located  .n  a  report  of  distribution  prepared  in  a  cause  i,  which  res- 
pondent was  plaintiff  against  one  Grindlor,  and  whici.  had  been  hon.ologated  at 
the  instance  of  respondent  herself. 

The  facts  were  these:  On  the  4th  of  Sl.rch,   18C5,  the  respondent  sued 

?af7!"''lT  '^^'^^'J""'  °°  »"  «»>"g«'i°».  «"J  obtaincdjudg.nent  on  tho 
10th  of  Apnl  following.  Execution  issued,  and  one  property  of  defendant  being 
sold,  the  respondent  was  collocated  for  $228.06.  An  «/.V„  writ  de  tcrrU  then 
issued,  and  another  property  of  Grindler  was  sold.  The  sheriff  having  returned 
the  proceeds.  8359  38,  into  Court,  the  appellant  perceived  that  an  obligation 
made  in  hu  favor  bj^  Grindler  conjointly  with  one  Boaudet,  for  *300,  was  not 
mentioned  in  the  registrar's  certificate,  though  the  obligation  carried  a  hypothec 
on  the  immoveable.  He  thereupon  filed  an  opposition  on  the  moneys,  setting 
out  the  omission  in  the  certificate,  and  filing  copy  of  deed.  The  opposition  not 
J^iDg  contested,  the  prothonotary  prepai-ed  a  judgment  of  distribution  awarding 
the  appellHnt  the  sum  claimed,  and  this  Judgment  was  homologated  on  the  13th 
January,  1870.  On  the  11th  AprU,  1871,  the  m.pondent  applied  by  petition 
to  the  Judge  at  Three  Bivers,  asking  that  this  sum  should  be  returned  and  a 
6ew  distributic-   '        .... 


-that  •wMippemint~~'faath  received  thf 


amouirt  duo  him  loSg  before  the  collocation.     The  poti'tio,  was  granted,  and  the 
judgment  bcin^  coDfirmed  in  review  the  present  appeal  was  instituted. 


^* 
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roiriiT  orQUBRN'S  BRNCir,  1874. 


Miuwtitr 


'     #    — 


imm> 


ir  CO  qiFnifr-J 


TIm  flMlaiM  4f  the  partiof  r<*fi>rr(H}  miiMjr  to  th*  qtfMtion  vMlliMpto  •moutil 
for  whioli  tli«  nm|mnd<int  hml  h«H<n  oii||«ioiit<)ii  m%%  ranllj 'diift; ,  Tin  point  at  to 
wh«illi<f  tiw  urtkilSnoftlii)  Codn  mtiilii  btf  invoked  altdr  tlio  monoylpdl  been  paid 
ovtfr  to  ink  «n>ditiir  wai^nnt  dineuwod. 

D(>RION,Cl  J.,  •n«/iitntinff  the'fiKitii,  remarked  that  the  Court  hero  did  oot 
require  to  enter  into  the  ptiinla  r^iiiUid  by  the  partiea.  Another  vory  iniptirt^t 
quoaHon  arowi  which  wiia  deoi^ivo  vHf  tlin  ctsm.  It  wna  tlJi ;  whotlior  a  parly 
could  Invoko  Jlio  artioloa  of  th<!  (l»MkJ4,l  (ttid  751  nrtcr  the  Jml^mcnt  of  din- 
tribution  liad  Uioii  htMuologatud  i^jgi«wpiuii<jji;  had  bnon  rcouivud  by  Iho  creditor 

Tlie  Articlea  of  thi>  cA) 
"  Art.  751.     Hi  i«>«'|E<>i^ 
*'  MO  tniufo  ^'''**i#lHil'''  ''*'  I'^n'^-^cAt,  pn'a  dO,  to  tribunal  iiur  la  dttcilarntion 
"  faito  par  till  j^jj/SS^^  P*"'^  ordnnnoi^qu'il  noil  fuit  \ino  dixlributiuii  wuppM- 
"  montai,rf  do  la  mtninio  qui^a'^id  ainiii  oocorddc. 

"  A  d^faut  par  la  pontonno  ainni  oollnqiido  do  fuiro  ta  d^ljirattottjlo  oe 
"  qu'vllo  a  re^u  pr<$c<$>l«imniont,  hur  domiinde  de  tniite  partie  int^ruHndo  et 
*'  production  de  quittance  a\tthon^(|u<*..  In  iu'ro  pout  nrdonnnr  qti'il  Noit  fuit  one 
"  difltribution  du  iiionlant  de  ootio  mllitc;iti<Hi  i^  qui  do  droit. 

"  8'il  n'y  a  prta  do  quittance  nttthciitiquc,  la  pcritonno  ainni  colloqudo  doit 
"  6tre  appcldo  on  oauno  aur  niniplu  rcquQto  nu  tribunal  ou  4  ud  jugc,  ct  aloni  le 
"  diHpoaitiona  du  I'urtiole  741  out  lour  oppliuation. 

"Art.  741.  Touto  pcrHonno «int<Si-OH,s<So  dana  la  diHtribution  due  doiiiora 
"  peut,  floit  pendant  ou  hora  doa  turnioa  du  tribunal,  faire  oxittiiinor  mua  aor- 
"  moot  duvant  lo  jugn,-  ou  en  son  abnonoe  dovarit  lo  protonotairc,  avnnt  infiine 
"  oontcBtdtion,  lo  d<5fundour,  le  or^unoior,  ou  lo  ddbitour  d'une  hypolhiiquo  {Mirt^e 
"  au  oertifioatdu  rd^iHtratour  ou  d.ma  uno  opposition,  ou  tqute  uutru  porxonne 
**  qui  pout  avoir  oounaiHaanoo  dcH  fuita,  pour  aavoir  ai  tollo  hypoihiquo  n'u  poa 
"  6t6  d<$char(!4o  en  tout  ou  en  partio,  ou  nutrcmont  6tointc,  ou  pour  prouvef 
"  tout  autre  fuit  important  de  la  uuuso  ;  ot  la  poriionuo  oinni  cxaniiiido  oat  tonue 
"  de  fuire  oonnattre  I'oziatenco  do  tout  rcyu,  coinptc,  ^orit  ou  document  j 
"  relutif,  et  de  lea  produiro  ai  cllof  lea  a  on  aon  pouvoir ;  ot  a'il  appcrt  par  lo 
"  certifioat  dea  hypothdquea,  ou  pnr  quelqu'oppoaiiion  duna  la  cause,  quo  telle 
rsohne  eat  la  crdancidrc,  hoh  udmiHsions  font  ftrouvo." 

ourt  found  nothings  ^  these  artioles  to  show  that  after  a  jud^^mont 
czeout<$4NP^  the  nionoj  pnid  ovor,  a  party  oould  oomo  in  by  simple  ' 
ttnd  say  that  the  sum  wua  not  reully  due,  and  that  the  enditor  had  been 
vrrongly  collooatod.     Tho  articles  in  question,  containing  provisions  beyond  the 
rules  of  ordinary  proooduro,  must  bo  interpreted  atrietly,  and  ooQid  not  Ihs  ex- 
tended beyond  their  precise  terms.  Tho  judgment  would,  therefore,  be  reversed, 
with  costs  of  the  Superior  Court  against  the  rcspondeQl,     The  oo.sta  in  appeal 
would  be  divided,  as  the  appellant  had  not  raised  tho  point  himself. 
The  contidiranta  of  the  judgment  are  ag  follows :    -^     * 
Considdrant  quo  par  sa  requSte  en  Cour  Infi^rieure  I'lntim^o  sur  all<^>^6s  qua 

1870,  la  Bomme  de  f  271.61j  pour  laqifolle  il  avait  ^t^  oolloqutf  ma*  ai^oun  droit,  ^ 
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par  on  rt|l^  it  ^^^  honsok^u*  la  18  J.„,Ur  p,4<.rf,l,«.  (1870)  d.ni 

kfll  ^U,n«  d«  «,.„pT.lt«  p„ar  ^i,  dirv  quil  .„!.  4,A  oallo<,u4  Z  dL^ 

pour  too  M,m,n<J  «»« ,w««,l  «.r  jHit  Mloontion,  .1  ott'il  flit  ordoonAA 

■.pp«la,.t  do  r.pporter  1.  .o«„.,d,  ig^}!  ,„■»  „^\  ^^^  du^rif  Z  « 

tout  o«  on,  prtic  o«  «urroment  itdnt«,  %,ue  r.rtlol«  7ft|  o'.  fiiit  quVu,nd^ 
;^en  p.,r»ottr«  bpro^,.,  .„it  „».„,.  -nlUp^  ,.holl,^„,ion.du  r.pp.>rtdVdT 

forn.nlo  No.  38  don«<Jo  comma  .•uppl,.,u«n.^,i„1.v  pSffluo  «,«  pmc^dj.  no 
peuvc-t  atra^adopM-  qu'on  «u,.„t  c,uo  lu,  de.uat,  aont  ,»4ra^l»,.Hir^       at 

C^.„B.ddrant  T'.'f  ."'''^''^  ""'  '"  lH««t<w»4  de  I'lntLWo  quo  \1^ 
.»«it  dopu«  tt»  dolA  do  qu«tor,a-m,„iH  reyu  du  Bhi  le  «o«t«at  da  m  ool£IItil 

Ie»  en  dehor,  do.  rdglc.  do  I.  pr.«,Jdur«  ordinaire  .»*vant  6tre  btorpriJt^.  «voo 

artioio.  D,  d«nHa«ounoautr«  dmpo.ition  du  Co^  n'uuiit  la  Cour  InWrio^ure 
.uruno  ..mplar^iflce  BOmmairo,dWd«„„orAJ'ap;ikd^ 
ello  1 «  fait  le  montont  do  J»  oolMion  qu'il  /vait  ainai  rcou ;  - 

^Conmddrwt  qua  pour  ce.  rai«,„.  il  y  ./rraar  dan.  la  jugamont  do  1.  Coot, 
Su|H6r.cura  rendu  «  octto  oauBo  A  Troi.  nfvlAro.  la  10  mai  1873  •         1_  " 

Cctle  CouroasHO^iDfirn.ffioditjugoa^nt  otjirocWaot4  rond'ra  le  ja«,monr 

.  d  to  .ntuu^,  ot  owdamna  la  dito  intim^o  A  payer  le«  frai.  an W^  dcvaot 
la  Cour  Sup^ri^a,  thaqua  partia  payant^  fraisoiur^e  prd-an>  appall,    , 

Oerp-ii^cfe  G^.W„,  Ibr  the  appellant:         "  -  f  »«*8»«"*  f*'*^- 

■£C  ^.  Je//^,  oounso^.  _,  . 

i'.  JV;  i/ar<e/,  for  tto  roapondent,     "^  ,        ■'' 
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COnilT  OF  KKVlip?:,  1874. 

-^      .^  MONTREAL,  30th  N0\^!ffBKR,W4. 

Coram  ^loNDEI.ET,  J.,   BEBTHELOf,  J.,  BeAUDRV,  J. 

'  ^  ,  No.  238.  '^ 

'    Lamonreux. y^.  Molliur,  '       _ 

Hold  :— That  In  an  action  to  recovej?tli«>  value  of  300  busheln  of  Jtraln,  Jurlgment  may  bo  rondorpd 
foi'  the  value  of  more  thau  3  buMheli,  notwithstaiiaing  that  the  oonclusloui*  of  the  deola- 
ratlon  demniiJ  delivery  ot  three  biiRliplg  only,  whpre  It  U  nianlfoHt  from  the  preredtng  por- 
tions oT  the  declaration  that  thp  plalntlH  really  tilalincd  throe  Uumlnil  buahelH. 

« 

This  was  an  inscription  in  lloview  of  a  judgment  rendered  by  the  Superior 
Court  for  the  district  of  Iberville,  dipmissinn  the  plaintiflTs  action. 
•  The  action  was  brought  to  recover  th6  value  of  300  bushels  o^  oats,  alleged 
to  have  been  taken  by  defendant  xnit  of  the  plaintiff's  barn,  without  author- 
ity, and  for  damages.      •       .  '      '    '      ■    ^ 

The  Court  of  Review  were  unanimously  of  opinion  that  the  plaintiff  had 
established  his  claim  to  the  extent  of  157  bushels,  but  inasmuch  as  by  the 
Ittstott^ttf^fats  declaration  4heplatfttiff«ftly^ime4t»-h«vfr^fertfg  bushelg^ 
delivered  to  him,  Mondelet,  J.,  felt  compelled  to  dissent  from  the  judgment 
jfbout  to  bo  rendered  reversing  the  judgment  of  the  Court  below  and  awarding 
the  value  of  157  bushels. 

The  majority  of  the   Court    wore  of   opinion    that  the   mention    of  three 

bushels  only  in  the  conclusions  of  the  declaration  was  a  mere  clerical  error,  and 

that  the  preceding  portions  of  the  declaration  id»^  it  clear  that  the  plaintiff's 

demand  was  rearty  for  three  hundred  and  noff'^or  three  bushels  only. 

Judgment  of  SuperidSt  Court  reversed. 
■r',  Jetti  &  BSique,  for  jAaintiS.  v 

'Jjacoste  &  Driimmond,  for  defendant. 

(^.  B.)  /  :'*\ 


■^ 


COURT  OF  QUEEN'S  BENCH,  1874. 
MONTREAL,  12th  DECEMBER,  1874. 
'Coram  DoRiON,  Ch.  J.,  MoNK,  J.,  Taschereau,  J.,  Ramsay,  J.,  Sawborji,  J. 

Tlie  Canadian  Bji/k  of  Commerce  vs.  Brown  et  al.        '    "" 

Held  :— 1.  that  a  defendant,  whoa6  |>oti|ion  to  be  r^easod  from  custody  under  a  cap.  ml  re»p.  hat) 
been  rejected,  has  a  rifeht  t.>  apiH'al  rff  piano  from  the  judgment  rejecting  such  petition, 
and  therefore  an  application  by  bim  for  perniUgiou  to  appeal  will  be  rejected  on  that 
X  ground.  ,  '  ' 

2}  That  a  defendant  In  such  a  case  cannot  obtain  permission  to  appeal.ln/oniut /kiu- 
peris.  '.,:■■■'  ' 

j  DoaioN,  Ch.  J. : — This  is  a  motion  by  a  defeoda^nt  whose  petition  to  be 
teleased  from  custody  under  a  mpias  dd  respond^KSb^  has  b6ea  rejected,  to 
be  allowed  to  appeal  from  the  judgment  rejecting  hia  petition.  We  are  of 
opinion  that  under  Art.  822  of  the  Code  of  C.  P.  the  right  to  appeal  is  absolute, 
.faAd  tbftt  tb6  permissloa  of  this  Court  to  appeal  is  not  required.     We  shall, 
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therefore,  reject  the  motion,  and,  as  a  guide  in  future  cases;  wo  shall  state  this 
special  reason  m  the  judgment  as  our  reason  for  rejecting  the  motion 

As  to  the-application  to  appeal  m  forma  pauperU,  we  will  not  say  that 
there  is  no  ease  .n  which  a  party  may  so  appeal,  but,  following  th'o  decision  of 
this  Court  in  Lcgault  &  Legault,  we  say  that  in  this  c^so  wo  cannot  grant  the 
application.  ^y  °  ■ 

The  following  was  the  judgment  of  the  Court :_         ^ 
"The  Court  *  **  Considering  that  by  the  822d  Art.  (flk]c  of  C    P  it  is 
provided   'that  a   defendant  whose  application  to  be   diJBgcd  «' rejected 
maysppeal  from  the  decision,'  j^">*w, 

.   '^^'o^^dcri.^'  that  the  right  of  appeal  accorded  by  the  abov*.mentioned  article 
.,B  absolute  and  maybe  had  and  prosecuted,  without  first  fining  the  ord 
and  permiseion  of  this  Court  to  institute  such  appeal,  doth  re^  the  application 
and  motion  ot  the  defendant,  but  without  costs." 

n  41.       J  D  .1        „     ,  -  Application  for  appeal  rejected. 

mthune  &  Bethune,  for  defendant  Brown. 

^ar/crtfe  A'c/fcr,  for  plaintiffs^  ^ ^ 


'         '  SUPERIOR  COURT,  1875. 

MONTBEAL,  28th  JANUARY-,  1875. 

6V«»i  Johnson,  J. 

•  No,  423. 

^  Ex  parte  David,  for  writ  of  certiorari,  and  Collerefte,  respondent, 

HELD  :-That  an  apprentice  who  refuses  to  make  up.  after  the  oinlr..in„    » .u 

lost  t..rou«h..eknes..cannothep«.eeae^aairu:rrMLrar^^^^^ 

Johnson,  J.  :_Thi8  case  has  been  before  the  Court  before-  but  th«  Mr^j  a 

I  have  been  able  to  do  what  my  learned  brotherVha  had  it  before  him  whl  t 
was  last  inscribed  was  not  able  to  do,  that  is  to  make  o«V  f hlT  T  '  " 
which  these  proceedings  are  made  up.'  i:  ^  I'^^l^^^Kr'"'  " 
a  master,  and  of  ignorance  in  a  magiLte.  David  -^1^1^^^'°"  ^^ 
to  Collerette  for  three  year.,,  from  the  4th  ^  1870  tr^S"""^^?^' 
the  first  year.  $2.25  for  mJ-^.^^  »„.,  .0  ot  ^' ^^r'  ?*  ^.^-^^  "^  »o"th  for 


tLVri  !;'"'';  *'•«  «-WJ.  and  «3.25.  for  the  third..   He  served  his 
tune,  and  only  loft  at  the  expiration  of  it ;  but  during  his  service  he  wrabse' 
for  oneor  two  months  on  account  of  sickne.,.     Thil  appears  b/thenroofbL 
f  re  the  magistrate,  but  this  fact,  though  it  adds  to  thcThulanity  ofT  co^ 
potion  .s  not  the  ground  upon  which  it  will  be  set  aside     The  XL  llf 


David. 

and 

CoUerett«. 


„K...        '  "    —  '"'""6  owa-uesa.      mere  13   no  such   offennn      Tf    ♦!.. 

.  .t..a.  .u,  „„„.g  ^^  ^  ^^  ^„,„^  ^•'2^'^  off, »  Jtf  ^^,. 


^1 


, s.„- 
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B  niw,       but  there  is  no  brcaojf^f  nri  enga!?cment  in  refiwing  to  be  bound  aguin  after  the< 
Doauier.     engagement  had  expired,  to  give  time  lost  during  sickness.' 


V- 


/ 


Robidoux,  for  petitioner. 

A,    W.  Grenier,  for  respondent. 

(J.K.) 


-"ConTiotion  quashed. 


■.  V 


COU^T  OF  QUEENS  BENCH,  1874. 
QUEBEC,  7th  SEPTEMBER,  1874. 

Coram  DoaioN,  C.  J.,  Monk,  J.,  Tascubbeau,  J.,  Ramsay,  J.,  <- 
Sanborn,  J. 

,      •.■■---■        -  ■-       No.45. ,..:,._        ,.  _     _„__.■...,.. 

JAMES  BRULfi 


AND 


{I'laintiffin  Court  below), 

Appillant; 


K"-^  v''^'    OLIVIER  DOSTALER,  F1L8 
I^^M^^^^  T   ^       {Defendant  in  Court  Mow), 


.1. 


RCSPONDINT. 
Held  :— That  the  sale  of  a  mill  with  all  the  articieg  therein  nsed  for  working  It,  does  not  flom- 
prlse  old  machliery  no  longer  used,  and  which  bad  been  replaced  before  tbe  sale,, 
though  ^8ucb  old.uiachlnery  had  been  left  In  the  mill. 

This  case  turned  on  the  construction  of  a  clause  of  a  deed  of  sale.     The  res- 
pondent sold  to  the  appellant,  Ist,  a  moulin  Ufarinc,  and  2nd,  a  "  moulia  k 
"  scier  lo  bois,  compreuant  trois  scies  et  tous  autres  instruments  ct  ustensiles 
'*'  servant  a  I'cxploitation  -d'icclui  moulin  et  qui  se  trovcnt  en  icelui  en  la  pos- 
session J'  de  racqu4rcur."     He  complained  that  a  qunntity  of  iron  chain  and 
.  other  articfos  had  been  removed  by  the  respondent,  and  sued  him  to  recover 
their  viiluc. 
.  The  respondent  pleaded,  "  qu'il  n'a  rien  enleve  dos  moulins  par  lui  vendus 
"  &  ['appelant,  qui  en  formait  partie,  qui  en  fut  accossoiro  ou  qui  servait  a  leur 
"  exploitation.     Qu'il  n'a  enlcvtS  que  ocrtuincs  vicllle^  ferrures  qui  ne  servaient 
"  plus  aux  moulins,  qui  en  avaient  6\4)  cntidrement  ddtOich^es  et  remplucees  en- 
"  neuf.     Que  les  dils  objets  enlev^s  par^  le  d4rcndeur'~(intim4)  comme  susdit, 
"  sont  des  mcubles,  qui  n'^taient  pas  attaches  aux  dits  moulins  pour  perp^tuelle 
"  dcmcure  et  ne  servaient  pas  et  n'etaient  pas  neoessaire  4  leur  exploitation." 

The  Court  below  (SicottE,^  J.)  held  that  the  proper  construction  of  the  deed 
was  tha^t  it  conveyed  only  the  moveable]^  used  in  working  the  mill,  and  that  the 
articles  referred  to  by  appellant  had  been  long  out  of  use,  and  had  been  con- 
signed to  a  place  in  the  mill  used  for  storing  (i^6n«.  The  action  was  ^ereforfr 
dismissed. 

The  Court  of  Appeal  unanimously  confirmed  this  judgment.  /    " 

Judgment  confirmed. 
P.  A.  BoudreauU,  for  the  appellant. 
McDovgall  &  nouliston,  for  the  respondent. 

(J.  K.)  ! 


^'''  ^-^ff-  i-f  "^^^  " 


^' 


SUPERIOR  COURT,  1876. 
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MONTRBAL,  6tb  FEBRUARY,  1875, 

"  The  Dominion  Controverted  EtecUon,  Act  of  1874.' 

Coram  Mackay,  J. 

MONTREAt  WK8T  ELECTION  CASE. 
THOMAS  WHITE,  Jr.,  .TAL, 

AMD         • 
FREDERICK  MACKENZIE, 


PiTITIONIBS  ; 


a*LD  :-l    That  s  oudldato  It  not  dl»....ii<i....  RMPOllDMr. 

l.eeng„,H,ofbriber/.„dSXrpt^C^^^^^  ««elUd 

2  Tt^r'-'i-r  •^--'-  -K'r.r.nrci'''"'''»'"«'*«'-'-  -elector.. 

«..KprUed.o„t.epHnclp,et..tt.;tr^^^^^^^^^ 

Charles  SeraphinRod.^.^I^^^rS;?'**^^  R«^'t^r 

.  plainiDg  ef  the  undue  return  nffK    •  «  ^  «8"»«t.t»»e  respondent,  com- 

1874.  %he  pet utLTk  L[  t  be  d  J  "•  '';  ?"''*"'  ''*'^  '"^  ^-»-'. 
wa.  ineligible  to  be  .TandlL  £  '*"'*'^'r'*  '•"'  '''^  «"**  ^^  M«<Jken.ie 
<^lection.;nd  tL  hireaid  d!lV      '''i'  "'*  ^tUjr  elected  or  returned  at  the  said 

elected.     Mr.  White  DotitiorJl  I-     I        '         '"''"***  ***  ''»''«  *'««'»  d«ly 
to,  the  others rLlfh  da  Ite^ 
TK^  »i    *•  "^  ngHTto  Tote,  and  having  voted  at  it 

■gents :  that  votes  that  a..»i,»  ♦«  i.       .'""''""•  **«  owied  on  *y  rwpondent  and 
Tl„'peti^ra,r«^i  to  tl'Il^"  T^  '»' W'ito..«,  J5«tod,  4,. 

.....  M 


K.tS» 


•I" 


..W^--^ 
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X 


^  tionof  Deqember  last  was  neceBHitated  in  consequence ;  that  at  the  election  (void- 

Wiat«Jr.,ei»l.cd  one)'  of  Janwury,   1874,  tho  respondent,  being  oaOdidotc,  was  guilty  of  bri- 

XMkeniie.    bery  *,  and  other  corrupt  practices ,  investigation  into  which  was  not  made  before 

Judge  Torrance  upon  Stevenson's  petition,     "  through  the  said  Frederick  Mac- 

"kenzio  having  admitted  one  act  of  bribery,  by  agents,  upon  which  tho  said 

"  Judge  declared  the  election  void."  ,, 

The  petition  proceeds  to  charge  respondent  with  having  since  the  time  of  that 
elcctioti  paid  and  settled  several  of  the  bribes  and  corrupt  undertakings  by  him 
made  during  it ;  that  the  exigency  of  the  original  writ  under  which  the  elec- 
tion in  January  was  held  was  not  satisfied,  and  could  not  be  till  a  valid  election, 
and  th^tthe  proceedings  of  January,  1874,  and  of  December,  1874,  form  parts 
"  of  oi<c  and  tho  same  election.  '  4  k. 

The  respondent  meets  the '^tition  by  preliminary  objections  in  two  sets.  The 
first  orje  charges  in  its  first  paragraph  that  ^yhito  was  and  is  incapable  of  being 
petitioner,  because  he  was  not  lawfully/a  candidate,  and  had  none  of  thoquali. 
fications  to  entitle  him  to  be  such  candidate ;  that  an  election  was  held  in 
January,  1874^  for  Prescott,  in  Ontari^,  at  which  White  was  a  candidate,  and  was 
guilty^of  corrupt  practices,  bribing,  attempting  to  bribe,  Ac  ,  &o. 
V  TJ^^AWOndparagraphcharges  that  the  other  petitioners  wsra  incapable  of  beings 
petitioners,  as  none  of  them  had  any  of  the  qualifications  to  entitle  them  to  vote, 
and  tijey  were  guilty  of  bribery,  hiring  teams,  &c,  at  the  election  in  question  and 
of  all  the  ofiences  and  corrupt  practices  referred  to  in  the  Dominion  Election  Act, 
1874,{  and  especially  those  referred  to  in  the  98th  section. 

Thb  conclusion  is  for  this  to  be  declared,  that  no  further  proceedings  be  had 
upon  jthe  petition,  but  that  it  be  dismissed. 

This  preliminary  objection  is  met  by  two  partial  demurrers,  a  general  demurrer, 
.     \  and  1^  plea  of  general  denial.  * 

The  first  partial  demurrer  is  opposed  to  parts  of  paragraphs  one  and  two.  The 
-Seconjd  is  opposed  to  other  parts  of  them.  The  conclusions  of  both  are  that  the 
partti  objected  to  be  declared  irrelevant ,  and  be  struck  out .  ,    ' 

Upon  the  first  partial  demurrer  I  order  the  first  part  of  paragraph  one^demor- 
-  redtp,  to  be  struck  out  without  prejudice  to  respondent's  right  at  the  trial  to  go 
wnto  proofs  in  denial  of  petitioners' all^ations,, or  into  recriminatory  case.  In 
doing  so  I  am  following  the  Idea  expressed  by  me  in  tho  L'Assomption  case 
lastyear.  White  hasright  to  stand  with  his  petition,  having  been  candidate  </e 
facto  at  the  election  in  question.  The  law  is  so;  not  so  is  it-  as  regards  voters, 
petitioners.  If  these  had  no  right  to  vote,  theit-  petition  must  fail,  and  the  law 
of  1874  orders  that  this  may  be  enquired  into  by  preliminary  objection.     1 

The  part  demurred  to  of  the  second  paragraph  I  order  to  stand ;  it  ooptaing 
among  other  things,  against  the  voters-petitioners,  a  charge  like  that  involved  in 
paragraph  16  of  White  against  some  voters  for  Mackenzie.        ^^         1    ;■- 

Upon  the  kcond  special  demurrer  I  maintain  it  as  opposed  to  that  part  of  the 
first  paragra'ph  of  respondent's  first  preliminary  objection,  commencing  with  the 
words :  "  Thai  an  election  of  a  member  of  the  Houae  of  Commona  "  and  endinp; 


\ 
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with  the  words  "  the  said  Ilagar  andBovd  •"  «n^  *i.  . ~- 

•«  declared  irrelevant,  and   is  struck  oyf!  ^''^  ?'  "wd  paragrnpb 

In  doing  this  I  am  following  the  Eofflish  !»««♦:         j      .  w>»ito.Jr,«IA 

by  the  statute,  sec.  46.  ^       '^"''"°*'  *°^  ™'«  '«d  down  for  n.*    mJ!U. 

[Here  the  Judge  read  the  paragraph  describing  th.  p 
corrupt  practices  alleged  at  it.]  "*'''"  election  and         ^ 

How  can  the  Prescott  cKotion  of  January  1814  «„j  m    .     .  «. 
1874.  be  seen  connected  ?    Can  it  be  safd  Ihaf I'  !J  f"?**'  ^""^  •^  ^•'*' 
Prescott  in  1874,  a'nd  in  Montreal  W^  tiJ  thVll?  "'l'^  '^'  f''^*»'^»«*  "» 

for.  but  one  election?  How  can  thTrbell  2 

can  be  treated  as  one  proceeding  ?  continuous  proceedings  that 

"As  t^  matters  which  occurred  at  thn  ffti^— «i    ^-        .  ^  -  ,-.    — 

"  particular  election  goes  to  thel^,  6^^  o  ?""'    '"''  '^''^'^  "*  *''* 
"  authoritj  at  common  law  that  bribery  7.1'  .'''  ^'^  ^  "»"  fi"'^  ««> 

;'tionwou.dgotothedis<,ua..t;;o  Tf?;^^^^^^^ 

"  be  agreed  at  the  Bar  that  there  was  no  LT^T  '■  ?  ■'"''  '*  «*'«'°«'»  *<> 
Stevens  vs.  Tillett-Nbrwi  roisc  "r  Z  "r'^^^^^  '"'^  ^"'««.  J-,  i-* 
been  cited  by  respondent's  counr'  m  refeT  ^m" V""*^  ""*''*'"*^  «"•* 
-  i«  theActo/l873  areinappro^'L,  afMrWhiri  '^*^^^°'-»  '<>  clauses 
/«««rfi,«%  of  bribery  or  other  co7runt  fr^cli  !  "  ""*  ^"*  ^'^  •""«  «'«'  ^'e^'* 

I  order  that  the  other  part  of  2170^^^^  '"'  court  or  Judge, 
which  commences  with  the  words  ^That  1^7    ?  "''•''°''°"  '^^""»"«'»  »".    • 

under  .h.  old  1.,,  .g.ta.  ,ke  „pi.i„„  „,„„*^=_^ft»'°  "I"' ««?«JudB«da, 
-HwOoi...,  «,„tr.dicto,y  4„     '    ■'  ""P""*""  -J"  lial  (h.  petiti™,  b 

reckoned  for   wpopd™,,  4o.    iZTch!!?^'"!?'"  "'**'■'»•■*—«        " 
Th.,  •.>.  -.,,  ,»,  „.  „,  ,,  ^,  ai,  W.H.^  «.  ,..i«.o  ,.>^^. 


■'     i^ 
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VI. 

BlMkenzie. 


iiTelevant,  and  ought  to  bo  struck  out,  as  the  matters  of 'tbeni  cannot  now  be 
White, jy.,et«l.  enquired  into;  that  the  respondent  was  charged  by  Stevenson  and  others  in  the 
same  offenees  as  are  now  chtArged  against  him  in  these  paragraphs,  and  tlie  same 
could  have  been  gone  into  then,  and  were  gone  into  upon  the  trial  referred  to 
before  Judge  Torrance,  and  the  petitioners  cannot  rcopien  such  mutters. 

Tills  second  preliminary  objection  is  met  by  an  answer  to  the  effect  that  the 
petition  is  formal,  regular;  and  sufficient  in  law ; 

That  the  second  and  third'paragraphsof  said  second  prcliminory  objection  are 
puerile,  forced,  and  unjustifiable ; 

That  the  paragraphsToui/and  five  of  that  preliminary  objection  do  not  warran 
the  striking  out  of  the  cluuses  of  petition  referred  to  in  them. 
.-'■'""  The  answer  concludes  for  the  rejection  of  the  said  preliminary  objection.  ^        '' 

I  am  of  opinion  upon  this, 2nd  pi^climinary  objection  that  I  cannot  strike  out 
any  of  the  paragraphs  of  petition  complained  of.     These  make  charges  in  the 
language  of  the  Statute,  particulars  of  which  may  be  called  for,  so  that  Respou- 
-dent  may  shape  his  defence  nccotdingly.    Certainly  he  is  not  under  any  disabili- 
ties, but  has  to  face  the  accusations  tnade,  apd  cannot  be  hurt  by  Petitioners' 
sweeping  inferences  or  conclusions  ;  the  result  must  depend  upon  the  proofs  to  b« 
made.    As  to  the  respondent's  agents'  conduct,  he  will  be  liable  for  it,  and  may 
suffer  more  or  less  for  it  or,  perhaps,  not  at  all ;  accordin^to  what  may  he  pro- 
lied.    As  to  the  paragraphs  13  to  18  inclusively,  the  petitio^  may  possibly  be 
unable  to  prove  them ;  he  may  be  under  impossibility  to  prove  some  of  them, 
\  but  that  is  beside  the  question,  which  is  simply,  whether  such  charges  as  in  these 
'  p&ragraphs  can  be  made  in  an  election  petition,  and  I  do  ndt  see  why  they  may 
not,  but  as  to  the  inferences  or  conclusions  of  petitioner,  or  the  consequences  to 
respondent,  or  to  votes  for  him  of  bribers,  bribees,  personators,  or  persons  who  ' 
voted  twiee,  supposing  that  petitioner  proves  the  charges  involved  in  these  para- 
graphs, I  say  nothing.     As  to  the  paragraphs  24  to  29  inclusively,  I  cannot 
assent  to  respondent's  proposition  that  these  h4ve  to  be  struck  out ;  notwithstan- 
'  ding  all  that  appears  [which  is  very  little]  and  that  has  been  said  of.  the  trial 
before  Judge  Torrance,  I  hold  that  the  matters  involved  in  these  nlragraphs  may 
be  enquired  into  upon  the  trial  of  this  petition,  as  claimed  by  the!  j^titioner. 

[Thes6  are  the  panfgraphs  referring  to  the  election  of  January,  1874,  when 
the  respondent  was  returned  (the  voided  election);  they  accuse  respondent  of 
corrupt  practices  at  that  election,  and  claim  that  enq(uiry  may  now  be  had  into 
these  matters,  that  election  and  the  last  one  being  <to  be  held  "  oneund  the  same 
elaction."]  '  .  . 

I  am  ordered  to  follow  the  English  practice  in  this  matter ;  what  that  is  is  plain. 
Bovill,  C.  J.,  says,  in  Steveijs  vs.  Tillett,  "The  Committee  of  the  House  of 
"  Commons  never  refused  to  enter  into  matters  connected  with  the  former  election, 
,  "which  was  voided,  and,  in  a  Psriiamentary  sense,  conneoted  with  the  election 
"  un^er  discossioD,  as  against  a  person  who 'had  not  been  declared  the  sitting 
"  member  by  a  previous  committee.' 


r  U|ii,  lu  tAe  BHDie  .esse :  **^m^re^i 


f!^^"f,Sf-'^<-''; 


■^jf^^  ""/" 
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in  my  mind  that  there  is  no  kathoritr  to  be  fhnn^  Z  7~7~ ' " 

.  .ition  that  election  committee  would  Ih.^!  .Howfd  .„  7^V^  *''*  ^''^ 
^nt to  begone intoin  .  catlike  the  pZ^re^lZt^  ""Tu".  >""   '^'li'^'^ 
.bee^  enquired  Into  before^  The«  I.Tau/h::?;':    r^g  I'l?-'^  "'^^    --^• 

beLared  g-i.e^^^dT^e  JIT^^^^^^^^^^^  ^-  "ahaO 

•nd  declared  guilty  might  have  .at  even  during  a  cumnt  P  ,'  "'"  ^''^^ 
very  «>at  which  he  had  lost  by  bribery  ^cl/L"  rt.  "T  /,"""""*  ^''  '^' 
nece»ar,  by  that  avoidance,  ikicH  Z  7Z<^/a7an"  """  "'"^'"' 
<^t<nuance  0/ the  election  Lavoided/^TmL^^^^ 

I  have  no  doubt  that  I  am  bound  to  hear  all  A.f  u^l-     .  , 
.!>»«"(«,,  1874,  olocio..    Th.  aotog.  ;„V  .tt  ur;^.r  f'**  '"J 

ture  to  inaugurate  any  new  practice.  "  '  ^.trtamly  I  shall  not  ren-. 

On  the  petition  that  was  tried  beW  Tn^««  t  ., 

in  the  para-ranhs  24.  »«  90  ^  Torrance  thcjnatters  involved 

and.  as  to  WhitP   L  A^a      .  investigation  into  them  was  made." 

h. ... ...  h.  c„.,r„„.  „„.^  ,h:  ^:r>  ;■■  ™  ■  p"'7  -  i., -a  if 

G  i-. /)«.«»,,  for  ^rki;::;:.  *" '"""'""'"'j™''™ "  p"«  ™«"«j- 

^/racAan  5e<A«nc,  Q.O.,  counsel. 

rre»Ao/mc  <fe  ilfocforcn,  for  respondent. 

mm-aw //.  Xcrr,  (?.C.,  counsel. 
(a.B.) 
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MONTREAL^  6th  MARCH,  1876. 

*h«  Domlnton  CoDtroTerled  Eleetlona  Act  of  1874. 

Coram  Maokat,  J. 

MONtREAL  WEST  ELECTION  CASE 
THOMAS  WflITEyjB.,,TA|.., 


'  AW)  PaiitiOHrasj 

f  FREDERrOKMAOKBNZIB,       i. 

B«U»:-Th«wJdenoelnropportof«n«iimin— -Ku^       .  K«»ohdiiit. 

Who  cuta  to  «..rs;^  ;oKirt2?2*s.:';a'!f«sr«"^  *•-*  *"•  ^^<"-« 


Thiff  WM  a  final-haarwg^ip^ 


lie  Bespondent. 


\ 
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Tkr  Cdriau)— ThoMmn  Whito,n8hiivinj;4)iicnc:in  lid  itojoiiod  with  Andre 
^^(•licttHon  nnd  ntlicr*,  wlio  voted  at  tlio  liwt  eIi;ctlon  for  Montroal  West,  (a 
"  )tntitj(iii  agaiiiRt  the  return  of  respondent.  '  / 

iiiuinary 'o1)|t'oiionR  wore  fylod  nj^jyinst  tlie  itf;tilii>n,  nnd  m  inqui':^ 
hurt  btv»,  bpfbro  me  upon  thcni,  uh  opp<)!*o4  to  the  rii^lit  of  Andrew  ItobcrtNoa 
ahd  ot'ief^  VoterH,  petitioner.',  to  stund  wi0i  tlii^ir  petition,  it  being;  opp«»sed  to 
tlioni  lli!«t  tlicy  were  and  are  incapable  of  being  potitiouors,  iuasiii^oh  uh  ihey 
and  oiu-li  of  tbcni  bad  not  at  the  time  of  the  naid  election  for  ^luntroul  WcHt, 
tiow  ill  fjuestion,  nnd  nt  the  tiuio  of  the  presentation  of  their  petition,  any  of  the 
«]iiivl(ilii.itrons  required  by  hiw  to  entitle;  them  to  vote,  nnd  tlieyand  each  of  them 
l):i<l  no  ri{;ht  to  vote  nt  the  said  lust  mentioned  clcetion,  and  did  not  lawfully 
Vftte  thereat;  that  the  suid  lufit  mentioned  petitioners  nnd  cueh  of  then;  were 
liuilt y  at  the  said  election,  wilfully  and  corruptly,  of  bribery,  treating,  &o.,  hiring 
teaoLS,  t^c,  and  each  and  all  nnd  every  the  olTcncng  und  corrupt  practic.cH 
tncntionud  or  referred  to  in  the  Dominion  ElectioDH  Act  of  1874,  nnd  especially 
tha^e  mentioned  in  the  98tb  Bection^.      .h. 

*The  partieB  having  joined  isHue,  closed  their  cases,  and  argued  them.  I  \i&vh  to 
«;iy  whether  the  pctitionerH,  culling  themselves  "  persons  who  and  each  of 
"  whom  had  a  right  to  vote,  and,  who  did  vote,  at  the  above  election,"  have 
<!.stibH6hed  tiicir  qualification,  or  whether,  upon  the- respondent'^s  objections  and 
pr^ofx,  it  is  to  be  held  that  they  had  not  right  to  vote  as  they  claim,  and  had  not 
ttio qualifications  required  by  law  to  entitle  them  to  vote;  that  they  Vere  jjuilty 
of  hiring  teams,  or  of  bribery,  or  of  any  of  the  other  offences  charged  agit^st 
Ihcm. 

At  the  opening  of  the  enqucte  the  petitioners  assumed  the  burden  of  prooC 
A^  to  the  last  portion  of  the  preliminary  objections  charging  bribery  and  oth^r 
'Oflenecs,  I  find  it  unsupported.  / 

There  .remains  the  ,&tst  part  of  them,  that  I  haVe  read,  which  questions  ^e 
<|uulification  of  the  petitioners  culling  themselves  voters,  and  denies  that  tpey 
had  right  to  vote.  '  ^  / 

The  objections  allude  to  no  particular  cause  of  disqualification  of;  the 
petitioners,  but  cliarge  generally  and  vaguely  that  they  had  not  any  of  the  duali- 
fieations  required  for  voters,  or  to  entitle  them  to  vote  at  the  B.iid  election.;  At 
first,  reading  the  objection,  I  did  not  imagine  the  validity  of  the  election  .'itself 
under  which  Irespondent  is  sittiqg  in  the  House  of  Commons,  to  be  called  in 
question,  but  rather  that  the  voters  petitioning  were  under  some  disqualifijjation" 
personal  to  them,  and  that  the  objection  meant  to  charge  that.  At  the  jend  of 
the  case*the  respondent  claims  that  the  petitioners  oanflot  be  held  to  be  voters  or 
to  have  had  right  to  vote,  because  (he  says)  the  voters'  'lists  upon  wbi|Bh  the 
election  proceeded  were  irrq^lar  and  null,  not  having  been  'sworn  to  $7  the 
City  Clerk  at  the  proper  time,  and  because  the  original  assessnient  rollB<(basis 
of  the  voters'  lists)  were  pot  ewonji^to  at  the  end  of  them  by  the  asaeaaorsj 


''liBf  ' 


,VPfj'*^  *ntf  ilrp-^ 
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Tho  voJor.'  IIhM,  upon  whioh  this  election  h<u.  proooeded  .n,l  1^  .    r  \ 
•.«eMH,„„„t«,|N,  up,.,,  Wl.ich  tho  votetH-  hnU  have  b«cn  ZL  m 

thcofor   M-..„,  Cc„..  election,  which  ::t:^'^'^r^^^ 
.!:.->  As  to  this  I  observe  that  tho  copies  of  the  v..tcni'  lints  d  J«„  tTl.  "^  ' 

by  the  City  Clerk  for  U.e  Montreal  C'ontre  oIcctTon    lire  7.  .?"':" 

'        latter,  nor  hnd  the  ori^n,.Is  been  nworn  to  bolt^ru  '"'"  *"  ''^'  *''" 

^  Ytr„r.    TheoriAwere  o:;7wolrTnl7^h:;:^''"r8f4^t 

poll-ng  had  taken  place  at  that  election  on  tho  29th  January    187;  ' 

Id  the  Montreal  West  case  tho  vpters'  lints  wore  sworn  tn  L  tU     n-.     /-    . 
on  27th  April,  1874;  the  polling  was  uil^rwardsirDll^     r     ^^  ^^"^ 
therefore,  that  the  lints  used  at  ^lontrcafwlt  ^l  t'"""     I  """""'  "'"' 

ifontreal  Centre  election,  or  infecr;  h  ITc  Z   ^^  -*»  "^ 

The  petitioners  have  proved  among  other  thin^^s  that  they  voted  at  the  \u.t 

The  respondent  ought  to  be  confined  to.hi8  obiections  {f  fVnm.i.  k  •  • 
.  ho  meant  to  claim  right  to  go  beyondthe  ^ot'^^,  '^  ^^J^^r^ 
and  to  urge  inforn^lities  about  them  ;  or  if  he  meant 'to  u.^:,trh„?:^' 
such  h,ng8  as  that  tie  City  Clerk  swore  to  the  lists  without  p^iouslyiofLZ; 
hmselfsufficent^  to  justify  his  swearing,  he  ought  to  haCmad  .i^^ 
appropr.ate,  wh.ch  he  has  not  done.  I„  the  Montreal  Centre  petitioa  h«C^ 
ment  rolls  were  referred/^p,  and  alleged  to  be  null,  the  preparaUoa  of  Z^ 
being  informal.     It  wZa  rule  rigorously  adhered  to   byT  Pal^l" 

be  Sir   :^°- r-IJ-''-  oHustice  that'the  eviden::Tu  J 
be  imited  to  the  c/eopcned,  and  that  cases  could  be  opened  only  iaoonformity 

-     "esstr  r    7  'T"-     ^'''^^^^^'-"-^-I^wouirbe  monstrous  to  ati 

contested  ease,  and  equally  so  to  expect  an  opponent  to  come  prepared  tarn  J 

.new  or  more  seriouH  fact,  than  counsel  h«d  alluded  to  in  thcirpreli^uiua;" 

statements.     Adequate  precautions  against  fraud  or    surprise  ai^  ,roZZ 

.V^  I  have  said,  vague  It  makes  no  allegations  upon  which  petitioners  ^vere 
bound  to  prove  more  than  they  have.  It  did  call  for  so  much  proof  bulHl 
jre ;  It  d,d  notify  that  the  respondent  would  go  into  matters  to  defSie  q^ 

Of  petitioners,  for  instance,  that  proofs  would  be,  probably,  of  their  having  hired 
teams,  and  so  forth.  Of  cou.^  hadT«,oofs  been  made  of  such  things  tJp2a 
/ace  qualification  ;,<^WH>etitioncrs  S  hay,  QiMpponrod      T.  .on.S^l . 
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'>Wutooi..  "",  '"l"*  ^*  ^^^^  nen  haro  riKht  to  ttand  with  their  peUtloa.    the  proliminarf 
objcolion  U  diamiMed,  with  ootta. 

PrelimiiMrj  objootionn  diMmiiMod. 
C.  P.  DavuUjH,  for  potitionerii. 

Strachm  Iklhune,  Q.C\  CounwI. 

•TrenKulmut' Mitclar'tn,  (omnfoadtnt.  ' 

William  II.  Kehr,  Q.C.,  CounwI.  " 

,     .,  (8.B.)  ^ 
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SUPEKIOIt  COURT,  187ft. 

MONTREAL,  23iid  MARCH,  1873. 

Coram,  JoiINSON,  J. 

Ex  parte  Frantit  tt'iUiami  on  a  writ  of  hubtat  cnrput. 


I Oio  InlpooltloD  or  knew  punlihm«nt  fbr  to  oilbnoe  «bra|«t«)  th«  formor  iiuiiitlimnat 
^/  pn«ot«d  by  a  pn-vlouK  Slatulv  fi)r  tho  lame  ofltncp. 
a.  .\VhcM'  a  Hiituto  Inipowd  a  puohbmont  of  iito  monOw'  imprlionmxnt  with  or  without 
-  hard  labor  for  vagrancx,   and  by  a  lubM^iuent  HIatutc  It  wa«  onaotod  that  th*  Imprlvoa. 

mvut  DilKht  be  «xl«ud«d  to  lU moiith*,  (witliout  mentlonliiK  hard  labor)  that  thli  WM  ao  . 
alteration  ofiulralont  to  a  new  punlahmeut ;  and  a  conTiotlon  nnder  the  latur  act,  ad- 
Judging  tiz  month!  IroprUonmant  with  hard  labor,  wa«  bad. 

The  writ  had  been  granted  by  the  Superior  Court,  the  Bitting  judge  (JoHx- 
HoN,  J.)  observing  thut  although  it  had  been  mentioned  that  the  Queen's 
Bench  hud  refusod  it,  the  law  renpeoting  repeated  applications  to  different  jiidgea  . 
only  referred  to  cases  whore  liberation  on  bail  was  asked  by  prisoners  oouimitted 
for  trial; — the  words  *  new  factp.'clearly  applying  only  to  such  oaseH,  and  not 
being  applicable  to  detention  under  convictions.  On  the  return  to  the  writ  and 
ftfler  argument,  the  Court  deferred  judgment  till  tho  next  day,  when  Johnson, 
J.,  spoke  as  follows  -.-'^  < 

The  i^titi'oner,  who  is  the  father  of  Frank  Fore.«,t  Williams,  a  minor,  io 
custody,  applied  to  this  Court  ^sterduy  for  a  writ  pf  habms  corpus  to  bring 
before  the  Court  the  body  of  his  son,  toother  with  the  cause  of  his  detention. 

The  return  shows  that  tho  prisoner  is.  in  custody  in  the  common  juil  under  a 
conviction  by  tlie  Recorder's  Court  of  the  City  of  Montreal,  adjudging  a  penalty 
of  85Q  and  imprisonment  ut  bard  labor  for  six  months  for  the  offence  of 
vagranoy.  It  was  contended  on  behalf  of  the  petitioner  that  the  cause  of 
detention  shown  by  the  return  was  without  warrant  of  law,  and  it  was  stated  by 
the  counsel  for  the  Crown  that  the  principal  grounds  of  the  present  application  ' 
bud  been  urged  already  on  a  previous  application,  before  another  Court,  and 
there  overruled,  which,  it  wos  maintained,  prevented  the  petitioner  from  applying 
to  this  Court  now,  except  on  new  grounds  ;  and  sec.  28  of  chup.  95  of  the 
Cone.  Stat,  of  L.  C,  and  art.  1051  of  the  Cdeof  Procedure  were  cited  in 
support  of  this  pretension.  But  it  must  be  observed,  in  the  fii'st  place, 
that  if  such  is  the  law,  the  fact  must  be  made  to  appear  in  a  proper  manner, 
and  can  by  no  means  be  taken  for  grantel  because  it  ia  mentioned  hj 
cuuusid.    I  f  suciiTi  bisr^xftty  to  the  prefW  ij^llciiroD;  rr 
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it  th«  proptr  w«y  of  bringing   then  pioeedingii  boi^re   thU  Coiirt ;   and     ^ 
though    it  hH   not   hoan    often    used  for  thia   pur|po«»,  yet  *  it  cert.inly  hu  * " 
bc«n  UMd  within   my  eip«rieiieo  more  thnn  onooj   but   by  whatOMT   uioana,  • 
whether   by  ctrtiomri,  or  aiinple  order,   the  provioui  prooocdin«jpn««t   b<i 
brought  properly  before  the  Court  by  tho  production  of  ezaniiii«)d  ctipiea  and 
iffidavita  of  tho  identity  of  partica  before  tlie  Court  could  proauiuo  to  deter- 
mine the  fact  whether  auoh  proceedings  had   been  hoid  or  n4t,  and  it  cer. 
t linly  ia  no  part  of  a  judgo'a  duty  to  go  and  malto  aearoh  among  the  original 
recorde  of  the  Court  to   find  foctn  to  maintain  a   plua  of  r«  /mliotfa.     In   ' 
the  next  place  the  luw  that  wiw  cited  and  iU  hiatory  Ire  botli  of  them  per- 
fectly fumiliurto  tho  profeaaion.      It  waa  to  pritcut  the  abuae  of  repeated 
nttempta  to  get  admitted   to  b-iil  by  personi,  committed   for  trial,   that  tho 
Statute  was  paaHcd  which  has  been  reproduced  in  tlie  Codo.    Tho  language 
of  the  Stotute  and  of  tho  Colo  l«.  that  whore  a  writ   boa  boon  rofuacd,  no 
new  oppiioafion  o^m  bo  niado  except  iipon  ifow  facta.     TIuh  obviouMly  pointa  to 
fucU  as  juatifying'cominittal  for  trial  and  right  to  bail.     What  now  fucU  can 
there  bo  under  a  conviction?     Therofore  thoiie  ia  beJoro  mo  neither  a  provioua 
application,  in  point  of  fuct,   nor   ony  citation  of  law,  even  if  the  fuot  were 
bcfip|o  me,  that  could   debar  the  petitioner  from  the  boncflt  of  tho  pw^ent 
writ.  M, 

jT  <  ■ 

The  illegality  of  the  cnuw  of  detention  shown  by  the  returns  waa  contended 
for  on  severol  grounds,  the  flr8t  and  most  important  being  that  the  law  does  not 
warrant  an  imprisonment  of  six  months  at  hard'  labor.  The  statute  of  1869, 
creating  the  offence-I  mean  the  Doicinion  Sututo-imposed  a  penalty  of  850 
and  imprisonment,  with  or  without  hard  labor.  A  aubsequont  Statute,  of  Cano- 
dtt  of  lo74  extended  the  term  of  imprinonnient.  This  was  obviously  an  altera- 
tion  of  the  punishment,  and  though  the  form  of  that  statute  is  very  peculiar,  it 
certainly  did  not  go  beyond  that  in  its  expressed  terms;  but  the  question  still 
remains  what  is  the  effect  of  that  Act  on  the  first  one  ? 

The  statuto  of  1874  is  (Jertuinly  .mi  ftntrit.     It  does  not  say  that  tho  term 
IS  MUnded  in.  the  discretion  of  the  Magistrate  nor  indeed  that  it  is  extended 
^JkHrfK;  but  that  it  may  It  extended;  who  is  to  extend  it  until  the  'Legislature 
has  done  so,  which  jn  tho  ordinary  languoge  of  statutes  it  has  not  yet  don«;    ^ 
perhaps  it  was  moant  that  tlie  Magistrate  was  to  do  so  ;  and  that  is  probably  th^ 
meaning ;  but  it  is  either  one  thing  or  the  other :  either  tin  extonsion  by  the 
Legislature  of  the  term  of  imprisonment,  or  a  permission  to  the  Magistrate  to       ' 
extend  it.     Strictly  ^jonsidered  the  language  used  does,  not  say  either  the  one     ^ 
thing  oij^o  other  in  plain  terms,  but  by  reducing  the  language  of  the  Legisla- 
ture to  the  level  of  plebeion  talk,  the  statute  may  mean  to  do  either  fthe  one  or 
the  other,  or  both.     If,  therefore,  it  means  anything,  it  means  that  tKe  punish- 
ment,  or  the  power  of  punishment,  is  or  may  bo  extended.     Now,  o<Vtaiuly  to 
extend  the  imprisonment  is  not  necessarily  to  extend  the  hard  labor  too;  so, 
according  even  to  the  Crown's  construotiW,  the  hard  labor,  which  has  only  been 
"ip?MJiy:ttetMMtlIaaSftWmita»fr^<^^  tteflrisonmeiiy  at  mott.  ~    ~ 
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■..^fSiiTw.  '•"•  •'"*  l*^  tottohed,  tnd  thwfbrt  ramaiiiii  Ja«t  an  ft  wnn  befow  the  Hmond 
•tuluti),  jr<«t,  biwauM  the  lorin  of  iiii|>riiionui<>nt  oiilj  han  boon  citondod  tho 
Reeordi't.'a  Court  •»>«  tbat  the  hard  l«lwr  n  ny  b«  tripled  without  warrant  of 
law.  Whatever  the  niakera  of  the  Inw  of  IH74  mny  have  intendod,  Judloiil 
«uthorit.v  ono  onlj  give  effect  to  their  intention  upon  tho  prineiploa  Of  th««  Inw 
of  the  linid.  I  lutj  be  able  to  gueaa,  aa  an  indivi.luni,  that  th«  peraon  who 
drew  iliJM  atatate  thought  he  waa  doing  a  wry  amart  thing  in  diupcnnaing  with 
the  pinin  terma  uaual  in  Hritinh  Ingialation ;  but  unl««a,  aa  a  judgit,  I  oui  aUo 
J  propnrod  to  do  a  vt<ry  amurt  thing  at  the  cip«nae  of  well  cutabliahod  law,  I  am 
pfnild  I  cannot  aid  him  in  hia  entorpriao'.  Kngliiih  rulca  for  the  intorpretution 
«f  atntiitca  were  denigned  to  give  effect  to  tho  ptuin  toriUH  ordinarily  uacd  in 

L        Icglaimionj  and,  therofore,  the  flrat  thing  to  bo  aacortaincd  hero  in,  what  haa 

the  l.'«iHlnturc  done  in  default  of  uaing  pluin  tcnuM.     Aa  I  have  aoid  before, 
•nd  a^-  must  bo  perfectly  plain  to  all,  whotber  profoiwionol  or  liiy,  the  legiMluturo 
haa  lilt,  rod  or  aulhoriied  on  ultorution  of  a  puniHhuii^nt  prtivioualy  ciiNting 
under  u  atatuto;  and  tho  qucation-now  in  whether  that  aul»*cf|ucnt  alteration  hna 
or  baa  not  had  the  effect  of  repealing  the  flrat  punishment.     Now,  though  I 
liove  no  mean*  before  me  of  knowing  how  or  by  whom  tliia  question  han  been 
<lc«idod  already,  nor  indexed  whether  it  baa  ever  boon  decided  nt  all  in  the  pre- 
sent cime,  I  am  at  least  bound  to  Iniliev*  that  it  could  not  have  been  deeidod 
**ccpt  upon 'authority.     Yet  upon  a  point  that  baa  more  than  onoe  ariwn  in 
i*^lglul^d,  and  upon  which  ponitive  authority  ia  aooeniiiblo  to  every  one  verted  in 
criminal  law,  not  one  ctipe,  not  one  book,  not  one  i^ord,  haa  been  put  before  this 
O^urt  to  sustain  the  negative  aide  of  thia  quention.     Si  nee  yesterday  afternoon 
when  this  case  first  came  before  me,"^  I  have  not  had  much  tinfje,  under  the  pros. 
«ui|e  of  buHioese  on  tlio  oivif  side,  to  make  an  eiamination  of  all  the  cam's  that 
couilcl  bo  cited  upon  thia  subject ;  but  t'lere  is  one  which  refora  to  many,  if  not 
ull,V)ftJ,e  other  oases  that  have"in  Kna;luod  long  since  Bottled  thia  question.     I 
refer  to  tho  case  of  the  Attorney-General  vs.  Lockwood  in  the  Dth  Meo.  and  • 
Wei)    Of  course,  in  applying,  the  doctrines  laid  do*5Vn  in  that  case,  ond  the 
othcra,  to  the  ono  now  before  me,  I  assume,  for  the  reasons  already  stated,  that 
— -  *ho  stoiute  of  1874  impoaeii  another  penolty  in  the  sense  of  those  case.-^,  and  it 
will  presently  be  seen  that  any  alteration  or  variation  in  the  aubserjuont  puniih- 
iiient  (which  must  necessiirity  bo  admitted  to  have  been  made  here)  afc  con* 
tiidered  in  the  some  way  as  an  entirely  new  pennily  would  be.     The  qucstioii 
,  ~  'then  in  the  Attorney-General  vs.  Lockwood  was  whether  the  imposition  of  a  new 

penolty' for  a  different  speoiea  of  offence  abrogated  a  former  penalty  f<}^  a  species 
of  offence  neorly  allied  to  it.     One  party  contended  thot  the  offence  in  the  second 
statute  was  the-.^ame,  and  therefore  that  the  first  penalty  was  repealed.     The 
•otfier  tint  there  was  a  real  difference  between  the  two  offences,  and  therefore 
*  <hiit  the  first  penolty  had  not  been  touched.     It  was  decided  by  Lord  Abinger, 

and  B  B.  Alderson  and  Gumey,  after  the  closeU  argument*  of  such  men  as 
Jorvis,  tln;n  Solicitor-General,  and  Wilde  on  one  side,  and  Bramwell  and  Kelly 
on  4he  other,  that  tTie  new  penalty  being  imposed  for  a  different  species  of  . 
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««mo^,  did  not  r«pMt  lf,«  flr>t  pen.ltjr ;  but  apon  th.  i|UMti.)a  wh«lii«r,  if  tb*     r.  b«u 
l«Ht  Stalule  lu.l  i,„,KMwd  .  new  |K«i.hy/,«-  M,  ,„«*  „ff,^,,^  u  ^^uia  i,,^,  ^.d'"*  ^'^ 
tli«  cftKlt  orrepoaliiig  th«  furmer  |M,niilljr,  thnra  wu  ...,tir«  and  o<>i..,.l.,(«  un.nim. 
Uj  for  U,o  •ffirin.lif«  not  only  .riionK  lh«  J...Jk,»  hut  .!«,  ..uoiig  th«  oouoMlon 
br,th  Md«»~,ll  of  whom  aurvived  lo  ndorii,  and  two  of  whom  aliil  adorw,  th« 
hngli.h   Bench.     Kolly.  for  iho  dofundant,  had  obtained  a  rulu  to  arreat  th« 
iudgn,oot  upon  a  wrdiot  which  had  been  taken  for  the  Crown,  aubjeot  to  the 
opin,..,,  „f  the  ('ourt.     The  Solicitor  (Amoral  (Jervl.)  end  HorgMnt   Wilde 
«h«w..J  ottuac..     All  that  they  contended  for  (I  aiu  oithiK  tb*  very  worda  of  the 
fiolio.tor  Ueneral'a  arKument)  waa  that  "  t^x»  impoaiiion  of  a  new  penalty  oould 
"  not  nbroKate  the  former  j^naltiea/or  u  difftrmt  $ptcm  of  of  met.  "     Mr. 
__   ^now  Chiof  Baron  K«lly)  had  to  toaiuluin  in  ord«r  to  get  hia  rule  iiiad«  abeoi- 
ute,  thut  e»Ln  if  th^  dufundunt  waa  a  rotuiler.of  boor  within  the  68  Ooo  FII 
chap.  H,  and  ^ubjeot  to  ita  penalty,  yet  that  the  penalty  waa  repealed  in  point 
of  1.IW  by  the  imposition  of  a  amallor  one  for  one  at  Uatt  of  tbu  offunoea  includ- 
ed in  the  ft6  Geo.  Ill,     lie  could  not  •uccoed,  b.^cauiie  the  .ub»c*,uont  aUtute 
in  that  oaae  waa  held  H«f  to  «/,/,/y  /„  the  »,me  o/«,<  r.     But  liot  only  waa  there 
«o  doubt  txprewmd  by  any  one,  that  if  it  had  ao  appli^  it  would  have  repealed 
thoforuier;   but  thoro  iscipreavd  uimoimlty  on  ali  aides  that  it  Would  un- 
doubtcdly  have  had  that  effect.     Thia  caae  then,  ol  the  AttorncyOeneral  w. 
Lockwood,  IB  directly  in  p)int. 

In  th«  caae  now  before  the  Court  we  have  a  atututc  cxpreaaly  applying  to  the 
offence  mentioned  in  the  firat  aut^t<9,  and  of  which  tb«  priaoner  baa  been  con- 
victed.     It  applies  cnother  penally,  m.  that  of  extended  impriHonnlent  alone 
and  aaya  nothing  of  bard  labor,  and  the  question  i«  precisely  tt.e  one  upon  which 
Jhere  waa  oonbplete  agreement,  both  on  the  Bench  and  at  the  Bar,  to  the  effect 
that  in  such  a  case  the  former  penalty  is  repealed,     Mc.  Kelly,  in  hU  argument 
(though  the  case  he  citod  did  not  go  far  enough  for  hia  case,  'yet  it  cxpreaaly 
reaches  the  present  one)  had  occaaio^  to  cite  Henderson  v.  Sherborn,  2  M.  and 
W.,  236,  which  had  been  decided  by  Lord  Abinger  himself,  befoM  whom  he  waa 
arguing,  and  where  a  question  waa  suggested  whether  th«  penalty  imposed  by 
the  65th  Geo^  HI.,  o.  137,  s.  6,  was  not  iAtpliedli,  repealed  by  the  4  and  6 
Will.  IV.,  0.^6, 1.  77.     In  that  ease  Lord  Abinger  had  said :  "  The  principle 
adopted  by  Lord  Tenterden  (in  the  case  of  Proctor  vt.  Mainwaring,  3  B.  and 
"Aid.  446)   that  a  penal  law  ought  to  be  oonstrOed  strictly,  is  not  only  a  sound 
"^one,  but  the  only  one  consistent  with  our  fre^inrtitutions.    The  interprataUon 
"  of  statutes  has  always  in  modem  times  been  highly  favorable  tethe  personal 
"  hbctty  of  the  subject,  and  I  hope  will  always  remain  so.    If  the77th  seotion 
"  of  the  4th  and  6th  W.  IV  embraces  thU  case,  I  do  not  agree  that  it  does  not 
"  amount  to  a  repeal  of  the  former  enactment."  Can  it  by  any  posanijly  be  con- 
tended in  the  case  now  before  me  that  the  statute  of  1874  does  notSbraoe  the 
eaae  of  vagrancy?    Why,  it  is  expressly  made  to  embrace  that  case,  and  no 
jther.    But  Lord  Abinger  went  on  to  say,  in  the  ease  of  Henderson  vs.  Sher. 
iwrn  :  ;*Ifc«  crime  be  created  by  Btitute  with  a  ipven  penalty,  and  Iw.  .^^ 
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Rt"wffi2Si^'  ''**'^'  repealed  in  Mother  statute  wl^h  a  leaser  penalty  attached  to  it,  I  cannot 
•  "^  "  say  that  the  m^j  oAght  to  be  held  liabje  to  both.  The  now  Act  then  would 
.  ''be  in  effect  k  ]%al  rthe  former  penalty."  I  say,  therefore,  in  the  words  of 
Jlr.  Kelly,  that  "  the  effect  of  the  judgment  in  Henderson  vs.  Shorborn  is  that 
''where  there  is  a  penalty  imposed  by  an  Act  of  Parliament  upon  an  offence 
^|o»eated  by  that  Act,  and  subsequently  a  fresh  penalty  is  impwed  by  another 
/'4ct,  tl«t  repeals  the  former  penalty."  And  this  language  was  addressed  to  a 
Court  that  evidently, assented  to  it ;  for  Lord  Abinger  interrupted  the  speaker, 
a»d  said  :— "  My  judgment  was  founded  upon  the  principle  that  where  the  same 
"offence  is  re^nacted  with  a  different  punishment,  it  repeals  the  former  law." 
The  Solicitor  General  in  reply  said  :    "  The  argument  is  that  the  provision  in 

::  ^;^„  ^      "**•«  ^■"e''  -^ot  is  virtually  a  provision  against  the  same  otfence  as  the  one 
''mentioned  in  the'66  Geo.  Ill,  and  imposes  a  minor  penalty,  and  therefore  is 

"        •  "  ■  "P^»J  0^  'l»e  former  statute,  according  to  the  decisioq^f  this  Court  in  Hen- 

.   /  ''Arson  vs.  Sherborn;  but  the  principle  of  thal^decisibn,^icAir;«no<«/j<en<fe<f 

"  to  controvert,  is  not  applicable ;."  and  he  then  werit  on  to  show  that  in. the  case 

,  ^     he  was  arguing,  the  statute  had  created  a  different  species-of  offence,  but  he' 

"^  never  once  hinted  any  pretension  that  ff  tlie  offence  had  remained  the  same,  and* 
the  punishment  had  been  altered,— the  punishment  inflicted  by  the  first  act 
could  have  survived.  Of  course,  in  the  present  case,  if  the  offence  already 
existed,  there  wasno  occasion  to  renenactit;  but  thereftson  is  the  same,  and  the 
principle  is  clear  that  where  for  an  offence  already  existing  pnd  punishable  by 
statute,  the  punishment  is  altered  by  subsequent  statute,  the  latter  punishment 
repeals  the  former.  Here  therefore,  though  no  re  enactment  of  the  offence  took 
place,  the  principle  applies ;  becau^  it  is  obviously  impossible  for  a  sane  mind 
to  conceive  that  if  the  Legislature  had  even  gone  the  unnecessary  length  of 
expressly  re-enacting  it,  that  could  have  made  any  possible  difference,  and  Lord 
Abinger,  in  Henderson  vs.  Sherborn,  expressly  says,  in  sj^king  of  the  two- 
statute*  whose  effect  was  then  id  question  :  "  If  the  "  77th  sec.  of  the  4th  Will. 
IV.  embraces  this  case,  1  do  not  agree  that  it  does  not  amount  to  a  repeal  of  the 
former  enactment."  Lord  Abinger  in  Henderson  vs.  Sherborn  refers  to  three  ' 
other  cases,  two  of  which  I  have  looked  at,  the  first  m  5  B.  and  Ad.  978 
and  the  second  in  2  Man.  and  G.  15 ;  the  third  is  in  a  volume' of  Irish  report* 
that  I  have  not  seen. 

I  can  therefore  have  no  doubt  of  the  principle,  and  of  its  application  to  the 
case  now  before  this  Court.  But  if  there  were  no  direct  attthorily  in  point,  I 
cbuld  not  apply  to  a  penal  law  the  principle  of  taking  the  |#oi^tate8  together, 
and  finding  a  construction  as  I  would  do  in  a  -loivil  case.  There  are  difl^teiit 
rules  of  constmetion  to  be  applied  to  different  kinds  of  statutes.  If  the  blbject 
of  the  second  act  had  been  i^edial,  it  should  no  doubt  be  so  construed  as  to 
advance  the  remedy  ;  but  if  it  be,  as  in  this  case  it  is,  to  alter  punishment,  wh6 
ever  heard  that  the  alteration  was  to  be  interpreted  to  the  detriment  of  the 
prisoner  ?  In  such  cases,  the  rule  undoubtedly  is  to  restrict  the  punishment  in 
favopr  of  the  party  to' be  affected  by  it.  •  To  cite, even  an  authority  upon  such  a 
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poiat  would  imply  a  sliglit  on  the  acquirements  of  any  on«  pretending  to  a  ktoow- 
ledge  of  criminal  law.  They  are  all  to  be  found  in  Dwarria  and  in  Sanndera, 
and  were  cited  afthe  bar.  I  therefore  cannot  possibly  hold  that  the  mero  exten- 
sion of  the  term  of  imprisonment  can  have  the  effect  of  "prolonging  the  hard 
labour  beyond  the  two  months  for  which  there  was  the  authority  of  the  firat 
stotute.  It  is  not  necessary  to  go  further  than  this  to  show  that  the  conviction  is 
bad  in  imposing  six  months'  hard  labour ;  but  I  have  no  doubt  either  that  the  alter. 
aUon  of  the  punishment  by  the  second  statute  has  altogether  repealed  the  penaHT 
enacted  by  the  first.  1  do  not  say  that  such  was  the  wish  of  the  author,  for  I 
am  personally  persuaded  of  the  contrary  ,  but  only  that  it  is  the  legal  effect  of 
what  he  has  done.  If  the  effect  of  the  last  statute  is  simply  to  extend  the  term 
•of  imprisonment  without  extending  also  the  character  of  it,  there  is  no  warrant 
forthe  infliction  of  six  months' hnrd  labour;  and  the  conviction  is  therefore  im- 
pided  on  one  of  the  horns  of  a  dilemma,  and  whichever  way  it  is  looked  at,  it  must 
faU.  Either  the  last  punishment'  repealed  the  first,  or  it  did  not.  If  it  did^ 
.  ttere  can  be^o  hard  labour  at  all^  for  it  is  only  imposed  by  the  first  act.  If  if 
did  not,  the  hard  labour  remains  as  it  was,  and  has  not  been  extended  by  law 
beyond  two  months.  The  other  grounds  need  not  be  entered  on  The  Crown 
however,  suggested  that  there  was  no  proof  of  filiation.  The  sUtus  is  sufficieht 
.and  that  js  proved.  <o 

D   , .       ,,  Prisoner  discharged. 

r'erkmB,  Macmaster  &  Pre/ontaine  (or  Petitioners. 

The  Attomey-Gentral  by  H.  C.  St.  Pierre,  for  the  Crown. 

(J.K.)  "  ■    'Mr 
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MONTREAL,  20  PEVRIBR,  1875. 
Coram  Dobion,  J.  C,  Monr,  J.,  Tasoherbau,  J.,  Sanbobit,  J. 

■;^.     No.  185.  /-S^' 

:  li^    _:  AOtfUSTIN  LAROSE, 

Conteiiant  en  Cour  In/itruuM, 

'  __  APMLAITT  J 

■T 

DAMB  BLISB  BROUILLARD, 
.       ^  Hf  '         ;,  .       OppoMtOe  m  Cowlt\f4ri«ure, 

0       iMTUil. 
*  ENREOISTBEXENT  POSTEBIEUB  A  SAISIB. 

Juai  :-Que  I'trt.  Ml  da  Code  CItU  qni  dielm  naUea  1m  hrpotbAquet  oa  liueriptloii*  priM  sprto  la 
Mlato  <«<*<•  atspropriaibm,  doit  «ti«  lUnlM  atriotement  u  oM  mentlonn«  duu  I'MUole 
Qtt'uneiiregtotremwitprtovr»«ln«l8lo,iii»toaTwittad«ted'nii  rmdiiUmi Ocpona,  iai»\\m 
deniMde  d'uB  erjuioter  •ntra  que  le  MUMut  origiiuite  Mt  Tatobia  *  I'eneoBtre  d»  oti- 
siwienohirograpluaiMduD^fbndear. 

L'immenblg,  doDt  le  prix  Ml jBJJiMtribBtioa,  avait  4t<i  miii  ih  ponrwH<r 
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pendue  par  une  opposition  du  nommd  Longpre.  Duront  1»!  litispendence  do 
cette  opj^8itioh,  Laroso  et  Lamontagne  firent  enregistrer  unc  hvpotlii^que 
obtcnue  du  dit  Cyrille  Ltblanc.  Le  10  JansTier  1871,  postdrieuremcnt  u  Tcnr^- 
gistrement  de  Laroso  et  al.,— Doutre  et  al.,  Demds.  in  re  2222  centre  Charles 
Lcblano  <i9  q.uiilitd  de  euratcur  H  la  substitution  dont  le  defendeur  ^tait  grev^, 
deposerent  entr^les  mains  du  Shdrif  ui^e  Ex<5oution  qui  lui  ordonnait  de  saisir 
les  memes  immci^les  qu'avait  saisis  Wil8on,-et  au  lieu  do^aisir,  leSh(?rifnota 
ce  bref,  conime  opWsition  ajin  de  conserveir  et  il  le  rapporta  avec  ses  precedes 
Bur  la  premiere  saisle  par  lui  iaite  u  la  poursuite  de  Wilson.  Apros  la  vente  de 
plusieurs  immeublesHu  defendeur,  Wilson  se  trouva  completement  pa^e  et  saps 
interet  pour  demande^a  vente  de  I'immeuble  dont  le  jfe  est  en  distribution, 
^n  1872  Doutre  et  a>-  Pemdrs.  «,  re  No.  2222,  dj&ddrent  et  obtinrent 
de  vendre  I'immeuble  en  question,  en  vertu  d'un    Venditioni  Exponas  dans  la 

cause  de  Wilson  vs.  Leblanc,  etc'est  en  vertu  de  ce  bref  que  Hmmeuble  f&t 
vendu.  ' 

Le  Protonotaire  faisant  une  fausse  interpretation  del'ftrtv  2091 'de  C.  C,  dit 
I'appelant,  avait  eonsiddr^  qpname  nuls  tous  les  enr^jjistrements  pcet^ricurs  A  la 
saisie  iaite  par  Wilson  en  1869,  et  avait  coUoqu^  I'intlm^e  au  marc^a-livre 
concurremment  avec  I'Appelant,  reduisant  ainsi  la  cieance  de  ce  dernier  a  la, 
condition  d'uu.  simple  creance  ohirographaire. 

^Larose  et  -Lamontagne  contestirent  le  projet  de  distribution,  et  le  28  Fevrier 
1873, 1'Hon.  Juge  Torrance  leur  donna  raiaon  dans  les  termes  suivants  • 

^''8ideringthat||thel6thdayofMay,l870,dat.oftheJ,ligatfonregistered' 
m  favor  of  the  contSTtants  on  the  I7th  of  the  same  month,  t^  property  hypothe- 
cated in  their  favpr  was  not  under  a  seizure,  which  was  afterwards  followed  by 
judicial  expropriation  in  the  terms  of  the  Civil  Code,  article  2091  • 

Considering  that  the  said  hifpotAegue  was  then  validly  created  in  favor  of 
contestints ;  \  v  ^ 

Co^Wering,  therefore,  that  the  collocition  of  the  aaid  Elise  Brouillard  a« 
marc  la  here  with  the  contestants  was  illegal,  doth  set  aside  and  reject  the 
report  of  collocation  and  distribution  fyljbd  in  this  cause  on  the  14th  day  of 
October,  1872,  so  far  as  regards  the  item  /twenty-five  thereof;  doth  adjudge  that 
contestapts  have  a  right  to  be  collo<?ate<^  according  to  the  order  of  the  registra- 
tion of  their  said  obligation  of  the  16tli  day  of  May,  1870,  and  by  privilege 
and  that  the  sum  of  «116.43  awarded  hk  said  item25  of  the  said  Report  towid 
Ehsc  BrouiUard  and  to  Prothonotary  pe  distributed  de  novo  in  such  wise  that 
the  balance  due  to  Contestants  be  paid  to  them  according  to  their  rights,  with 
cortj,  distraits,  &c.  / 

L'intim^  ayant  port^  cette  cause  en  Revision,  le  jugement  suivant  fut 
rendu  le  13  Mai  1873  par  les  Hon.  Juges  Johnson,  Mackay  et  Beaudry : 

Considering  the  judgment  of  tb^  said  28th  February  erroneous  in  its  dU- 
posttif,  and  also  in  its  comidirantt  to  the  eflFeot  that  on  the  16th  May  1870  the 
land  hypothecated  to  Larose  A. 1/  (Contestants  injheSnjaigrCourQ.  wnHnnt   . 


under  a  seizure  wKa  was  ISIK^d  by  judicial  expropriation ; 
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Considering  Also  that  the  registration  of  said  mortgage  granted  to  Laroso  & 
al.,  was  effected  after  the  seizure  of  the  immoveable,  the  proccedH  of  wliicli  are 
being  distributed  now,  and  that  said  seizure  has  boon  foilowo*!  by  judicial  txpro- 
priation,  and  that  said  mortgage  and  registration  ought' to  be  held  of  no 
force ; 

Considering  that  said  judgment  ought  to  have  dismissed  the  contestation' 
raised  by  said  liarose  &al.;     ' 

Doth  reverse  and  set  aside  the  said  judgment  of  the  28th  February,  18^3, 
and,  proceeding  to  render  the  judgment  which  the  said  Superior  Court  ought  to 
have  rendered  in  the  premises,  . 

Doth  dismiss  the  said  contcstatipn  of  said  Larose  &  al.,  and  doth  declare  the 
collocation  of  the  said  Elise  Brouillard,  as  it  stands  in  the  report  of  distribution 
of  the  14th  October,  1872,  to  be  good  and  valid  and  doth  re-establish  it.      ' 

Telle  ^tait  la  question  soumise  d.  la  Cour  d'Appel. 

Lea  appelants  exposaientleurs  f, retentions  oomme  suit : 

L'art.2091  du  C.  C.   Ast  une  innovation  aur  toutes  noslois  ant^rieures  et 
nexiste    dans    auoune.  legislation  dtrangdre  ayantdes  rapports  de  consan- 
guinitd  aveo  la  notre  et  doit  en  consequence  6tre  interprets  strictement     C  P  C 
Drangais,  Art.  686,  ^/iVner.    Louisiane,  Art.  3323  et  suiv.  .    ' 

La  legislation  etrangdre  et  surtout  celle  de  la  France  repousse  la  maxime  que 
le  saisi  ne  pent  pas  hypotbequer  I'immeuble  saisi. 

L'art.  686  du  C.  P.  C.  Fran9aisdit: 

"  La  portie  saisie  ne  peut.  ik  compter  du  jonit'  de  la  transcription'de  la  saisie 
ilono^^er  "°''°*"''''''"*"'  i  peii^e  de  nullite  et  sans  qu'i^  soit  besoin  de  la  faire 

On  a  argue  de  oet  article  que  laiprohibition  d'alUner  incluait  la  prohibition 
'^^ypothjiuer.  C  est  uneerreurdemontree  par  Carre  etChauveau,T.  6,  p.  503 
(3eme ediuon   1846,  4  la  Bibliotb^ue  du  Barreau)  dans  les  termes  Juivants:' 
Au  fond,  abstraction.faite  des  d6batfl  de  la  chambre,  nous  pensons  que  Ui 

Ctt  T**''';,^*' *'"'■"''*'"'''  '^^  g«'o«en^e«rf  vulgairenJiu  par 
me  alfinatton  et  ne  doit  pa,  tUtendre  am  hypotUques,  <fcc.,  <fcc  " 

danTirorT"!'  ^^v?'  PP-  ^^*  *  "^  ''*"'*^*"'  '"  ^'«'»»'°°  «»«  <«««  question 
Sl'CCr  ''^  <»-  '-P-^ion  d-aliener  niaLit^ 
B^fc^illi^lS^t^i^^  ^^  "  "  citeDuranton  (Editi. 

esfrrP^n  V'  <^-.««'»i«'>*F6«»^»«'>»  la  prohibition  A^aliim^.  de  l'art. 
lil  1^;^'  .  ^r**"'^""'"  "  •J»"»«  q««  J'«"^»ation  a  son^ffet  si  la 
eTil  ""f"'  TV'"'''  '^  J**"  ^^'  P«"'  I'adjudioation  le  saisi^sant 

es^Gs.  ■.'■■■■■■■* 
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i^w*  Ceci  8'accordt  aveo  Tart.  646,  qui  dit  que  loa  imfiieubles  saiais  reatent  en  la 

Bfouiiurd.    poaaeuioD  du  i^iai  jusqu'  A  radjudioation.    De  fait  le  aaisi  eat  couatitu^  pro- 

pri^tairo  usager,  pouvnnt  feire  taus  lea  aotea  du  propriotaire,  qui  ne  nuiaeDt  pas 

-;  au  gnge  ou  ^ux  droits,  du  saiaiaaant  et  du  cr^anoier  hypoth^oaire.    Ces  ohoaes 

^  pourraien  t  so  ddfinir  avec  pr^iaion,  pour  divider  des  di$cuIt^a,4ioDt  I'oq  abandonne 

Ja  solution  aux  tribunaux,  mais  elles  ne  aout  ddfinies  nulle  part. 

Cctte  solution,  danajc  oas  actuel,  ne  peut  se  trouver  que  sur  le  terrain  pria 
par  les  appelants.         ^,  '■■■(' 

.L' Art.  2091  declare  nullea  les  hypoth^ues  o^  inscriptions  prises  anros  h 

saisie  gitivie  (T expropriation  ;  -  rimmeuible  donflo  prix  est  eo  distribution  n'a 

^  pas  dtd  vendu  A  Ik  deroande  -  de  Wilson,  auquel  il  n'etait  plus  rien  dO.  lors  de 

remission  du  VenditAoni  Exponas;  on  consequence,  la  saisie  de  Wilson  n'a  pas 

eto  suivie  d'exproprta(ion.;  il  a  etS  vendu  A  la  demande  et  pourauite  de  Doutre 

et  al.,  dont  les  precedes  sur  execution  ontoommenee  le  10  Janvier  1871,  par  le 

',         depfit  de  leur  Fieri  Fariai  entre  les  mains  du  Sharif,  dans  un  temps  oJiLarofe 

et  al.  avaient  pris  une  inscription,  et  ou  ia  creance  de  la  Dame  Brouillard  n'exis- 

tait  meine  qu'en  partie. 

^  L'art.  642  C.  P.  C,  qui  oblige  le  Shefif  de  noler  comme  opposition  afin  de 

conserver  tout' bref  subsequent  de  siiiMe  executieo  du  mfime  immeubJe,  est  de 

«        droit  nouveau  et  la  jurisprudence  anterioare 'au  Code  de  Procedure  Civile  est 

constante  et  oblige  le  Shdrif  de  faire  antant  de  proods-verbaux  de  saisite  de  I'im- 

meuble  qu'il  a  de  brefs  d'ex^oution  en  mains. 

9    Incisions  des  Tribunaux,  p.  69.  y 

^0  do  ■        do       456.  . 

Si  Ton  applique  l'art.  2091  au  systAme  qui  existait  avant  le  Code,  Doutre  et 
al.  n'auraient  pas  pu  se  servir  de  la  SaUie  de  Wilson,  et  le  Sherif  aurait  6t6  dans 
la  niceasitd  de  saisir  de  nouveau  i^gpr  pouipuite.  Si  les  choses  se  fus^rit 
ainsi  passees,  iL  est  Evident  que  la  saisie  de  Wilson  n'eut  pas  et<S  suivie.  d'expro^ 
priation  quant  4  rimnusible  dont  leprlx  est  en  distribution,  mais  que  la  vente 
aurait  eA  lieu  seulement  A  la  suite  de  la  saisie  de  Doutre  et  al.  La  saisie  de 
^   Wilson  n'a  continue  A  subsister  que  par  une  fiction.  .  . 

Ainsi  ce  n'est  que  par  .la  saisie  effectuee  par  le  bref  d'Execution  in  re  Doutw 

vs.  Leblanc;  que  I'immeuble  hypoth^qme  en  iaveur  des  appelants  a  ^t^  exproprie 

et  oe  n'es^qu'A  compter  de  eette  saisie  que  tout  enr<^istremen(  devenait-Bkns 

' ,    effet.     L'enregTstremenI,  des  appelants  ^Unt  anterieuf  A  la  saisie  suivie  d'expro- 

,  priation  doit  done  Avoir  son  plein  effet. 

'         Dans  deux  d4ciBions  rendues  par  eette  Cour  d'Appel,  l'art»  2091  n'a  pas  ©td 

.     jugd  d'ane  application  n^cessaire,  dans  des  oas  beailcoup  moins  favorables  que 

-     celui  qui  nous  occupe.    id  Ton  verra  de  suite,  oA  nous  eonduirait  la  doctrine 

consacr^  par  la  Cour  de  Revision,  en  oppositioa.A  eello  de  premiere  inatane*. 

,   Wilson  a  saisi  cet  immeuble,  il  y  a  dejA  plusiears  ann^ea,  avcc  d'auti^  immeu- 

,    bles  doq^t  le  produit  a  suffi  a  le  ddsintdreMer.    La  saisie  de  I'imneuble  dont  il 

^'»Pt  wVait  reai6e  comme  une  capdoe  de  fdqueatte  ad  infinitum,  puisqu'il  p'avMt 

— -pnui  d'ltttfiret  d«  i^rdcMer  A  la  Tente.       '  ^-  — 
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Cinq  h  biz  ana  et  mdme  dix  ans  aprds  la  Baiafe,  uu  autre  crdanoier  voulant 
vondre,  trouvait  rimmeublo  aaiai  &la  pourauite  de  Wilson  et  dtait,  par  I'urt.  642 
du  C.  P.  C,  emptebd  de  proo^d«r  autrcment  que  dans  lu  cause  de  Wilson. 
Pendant  tout  of  tempa,  I'imincuble  «n  question,  si  le  jugemcnt  a  juo  est  correct, 
demcurait  soub  s^uastre,  it  hors  du  oommerco-il  ne  pouvait  etre'ni  vcn^u  ni 
Jiypothequol  ~    . 

Dans  la  canse  de  Boura$sa  &  McDonald,  16  Jurist.p,  19,  cette  Cour  n'n  pas    **- 
appliqudTart.  2091.  -^  '  "^ 

De  memo  dans  la  oause  de  Thomas  &  Deyarding,  jug^e  en  J'^vrier  1873,— 
ellc  ne  I'a  pas  appliqud.  Et  si  Ton  compare  les  fuits  et  oirconstances  de  ceft 
deux  causes  avec  eeux  de  la  prdaente  caus^,  on  constatera  faoilement  que  le  cas 
aqtuel  rendrait  rapplicatioiif  de  cet  article  beaucoup  plus  pr^judiciable  A  1*  ' 
liberty  des  transactions  et.aux  mouvements  de  la  propriety  immobiliere,  qu'il  ne 
pouvak  en  etre  dans  ces  deux  autres  cas. 

De  son  cdt^  I'intimde  disait  di|^-«on  faotuMT  ' 

Les  tcrmea  des  article.  209fr^2^f?f'dlf  Code  Civil  ci-dessus  cites  sont  clairs 
et  poBitifi,  et  il  y  a  lieu  de  s'^tonner  que  les  appelants.  y  trouvent,  comme  ils 
I'ont  fait  en  Cour  Inftrieure,  matiere  a  discussion.  L'enrigittremmt  effectui 
apres  la  iaiaiide  Vimmeuble  at  tarn  efftt,  hrsque  cette  iauie  at  suivie  fCex. 
propriation  judiciaire.  .  '  '        '   ■ 

Ceci  pos<S,  ilreate  k  BOToir  si  la  saiaio  de  Wilson  a  6te  suivie  d'exp^riation.       ' 
>ur  cela,  il  faut  d'abord  s'l^surer  s'il.y  a  eu  plusieurs  saisies  du  meme  immeu- " 
ble.     Or,  en  r^Knnt  a^  dossier,  on  n'en  trouve  qu'une  Boule,  celle  de  Wilson 
en  la  date  du  29  D^cembre  186£|.  '•  ' 

C'est  en  vertu  de  ce  bref^que  I'immeuble  en   question  a  6t6  saisi  ct  par  son    ' 
autorit©  qu'il  ii  ^te  rendu.    En  vain  les  appelanta  diront-ils^que  le  saiaissant 
n'avait  ,.lus  d  int€r6t  k  poursuivfe  sa  saisie,  et  que  les  proc^d^s  furent  continu^r 
pour  le  ben^Bce  d'un  autre  cr^ancier,  il  n'en  jcste  pas  mbins  certain   que  1ft  .     ' 
same  n'a  pas  ceose  d'etre  tenante,  6t  que  I'immeuble  a  toujours  continue  d'fiwc 
sojis  la  main  de  la  justice.  •  ,\  - 

La  loi  qui  permet  au  creancier  not^  de  continuer  les'procddes  dlkrvente  en 

vertu  du  premier*ref,  a  pour  objet:  "  lo.  Be  eonaaertr  la  regW^raine  ,ur 
»amene  mut  en./ait  dUmmeuUe  ;  regie  qui.  est  d'une, application  plus  facile^ 
qu  en  matiere  de  mei^bles,  disont  les  codificateurs  page  xviii  de  leur  8e  rap- 

"port  le  ah^riftftant  le  scul  officierparqui  b  saisie  puisae  «'op6rer  et  fitre 
publico ;  2o.  d'^viter  de«  fVais  et  ^m  d^lais  inutiles." 

-    C'cBt  ce.qu'indiq^e  clairement  I'artiole  6142  du  Code  d«  Proc^ure  Civile  qui 

se  lit  oomme'suit :  .  , 

LeShirifqui  a  ,am  w  ikmeuble  nepeut  le  mmr  de  nonveau  a  l^  pour- 
mtedunautr^eriancier  oudumeme  crijaeier  pour  une  autre  dette,  tant  que 
la  premiere  «xuie  subntte;  mU  U  est  tenu,de  noter  tout  href  suhsiqutnt 
comme  opponHon  afin  de  conservtr  ay  premier  bre/,  et  la  prmi^re  sai^  ne 
ptut  en  cft  —  £.—  'j--^-.-     ..  .  ^        >. 
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pnqn.m  tant  au  criancUr  ,ai,nsant  qu'd  ceux  dont  I'exicution  a  ifinoUe  m 
de  h,tr  contmfement,  ou  ,ur  Vordre  du  Juge. 

Pu|8  I'artiole  ,uiT.nt  (643)  Indique  1.  maniire  en  laquelle  bo  fera  la  vente 

dims  lo  cas  ou  le  miii^vit  so  Hdslatorait  de  b«  Baisie  ou  aerait  payd.     Alora  le 

•    ^Si,6'/r,t  tmu  de  continuer  se,  proem*  au  nam  du  premier  misUmntet  aux 

f;r.;      r    r?  do„tlc..bre/.ontM  noti,,pour.ati*/aire  aux  criaricn 

^   rf ,1  f ";'  ^^r^f'^'-icution  .uLseguenU,  pourou  que  l^  .uHe  .oit  re.. 

*"<  tft:touh8  leg  formal itfsrequUet.  ^. 

C'est-a-dire  pourvu  quo  rinterpellation  pniaJable  a  la  saiaip,  telle  que  vou'lue 

'  S«  Tn  ! -f «    >«'"'.«>no"«e«  <Ja«»  1«  Gazette  Officie\le  req^isos  par  larticle 
648  du  Code  deprocedure  Civile  aienteu  lieu.  '       -    ;      1"^    "V<"e 

Le  JcoE  EN  Chef,  pronoji^ant  lo  ju^emeirt  de  la  Oour  dit- 

i.i?„lf  ^''^.T"^''  ':^"'^''  ^^"'""  ^*''""'"  ""'•  ^>""''  I^^b'"""  P»"«i«U" 
I    1  fi  S     1  «n  r"^  f" V«"«P«»<^««  P"  «»«  opposition  d'up  nomtod  Longpre. 

aaM!l    r  , '  "'^^  ^^""'  ^'^^'''''  ^m^^^^-  I'une  de  ces.in.u.erbles' 

aux  iippelants  pour  la  sommede  81,000.  ^ 

En  Janvier  1871  Joseph  Doutre:et  autros  prdduisirent  au  bureau  du  Sh<5rif 
couune  opposition  afin  de  conserver  dans  la  oause  de  Wilson  et  Leblanc  un  bref 

Lebhrc"""  '""""'^'  '"  ""  ^*"^"°"'*  "*"'''"  *''*''"*  °*'^°"  "'^"*™  ^''"'«'   ( 

Subsdqueoiment  plusieurs  desimmeubles  ^ui  avaient  etd  saisis  sur  Cvrille^' 
Lobl.nc  furent  vendus,  et  le  25  Janvier  18mVil8on  fut  colloqud  pour  lo  montant 
««2  su  creance  ot  complettement  ddsinterqssfr 

Poutre  et  autros  so  servant  comme  ils  en  avaient  le  droit  en  vertu  de  i'art    ' 
648  du  Code  ^de  Prdcedurc  do  la  saisic  yA  avait  ote  faite  par  Wilsob  firent 
i^ouinor  un  bref  de  venditioni  exponas  d^s  la  oaqse  de  Wilson,  maitf  pour  le 
paiement  de  leur  crdance  et  firent  ve/re  sur  ce  venditioni  exponas  l^immeuble 
que  Leblanc  avait  hypoth^qud  aura^pelants. 

Le  ppx  de  vente  ayant  dte  nK^rtd  par  Id  »h6rif;  leGreffier  ^r^para  ua 
rapport  de  -distribution  par  lequiT,  aprev  avoir  C(illoqu6  quelques  creanoi^rs 
prmlegies,  ,1  distribua  la  baUce^an^iarcte/  /.W  entre  les  <^eane^ers  de 
Lebl,.nc,  sans  egard  a  I'hypothfquo  dV^^pgliJi^.  En  faUant oette  distribi^irin 
au  ni  irc  la  livre  le  Greffier  se  londait  sur  les  arts.  2p90and  2091  du  C^iide  Civil 
qui  dtclarent  sans  effet  rhypotheque  acquise  sur  un  immeuble  sous  saisie  ' 

Leaappelants  one  oontestd  la  coUocatiof  de  I'intimd  en  all^ant  que  les 
articles  cites  ne  I'appliquaient^as  4  leur  creance  pareO,  que  qiM)ique  rimmeuble 
vendue  fut  saisi  lorsque  Leblanc  le  leur  avait  hypoiftdque,  la  creance  pou^  ' 
Inque.le  il  avait  eXi  ^i^i  ayant  dt4  pcy^e  intdgralement  ainsi  que  tous  les 
cieaticiers  hypothecaires  antdrieurd, Ifk-rcnte  tfs*rit  pis eu  lieu  k  la  Mursuitc  ' 
de  Wilson,  maia  bien  a  celle  de  Doutre  et  consorts^qui  etaieot  cr^anciers 
postf-riQurs  4  rhypothfique  des  appelants.  ^        ,        ** 

La  Cour  Suptfrioure  par  son  jugement  da  28  ftvrier  1873  a  maintenti  la  con 
testation  des  appelants  et  ordonn6  la  reforme  de  \^  collocation ;  mais  la  Coar  de 
Revision  a  renveraj  ce  jugeyent  et  r4taMi  1»  collocation  du  protQnotair^.      n«p,  — 


I 


■/ 


w«>.«i 


*?KlfS^?. 


COUR'BU  BANC  DE  LA  RKINE,  1879. 


131 


I'anoien  droit,  la  saisie  ties  biens  da  d^biteur  ^tobliasait  une  pr^somption  de 
dcconfiture  qui  autorisait  lea  cr<S«incierfl  k  ae  faire  colloquer  au  maro  la  livre 
coDCurremmont  aveo  le  3er  Haisisiiant  s'il  n'aVait  paa  hypothdque  ct  aveo  les 
cj6anoiera  hypotlidoaires  subsequonta  k  h  aaim  (Bourjon,  T.  2,  p.  600.)  C'eat 
Bur  cette  prdaomption  de  dcconfiture  qu'est  bas^e  I'art.  ?091,  et  si  la  vente  avait 
eu  lieu  4  la  pourouito  do  Wilson  nul  doute  que  lea  appelant!  n'auraient  pu 
reclamer  auoune  pr^ftrence  A  raiaon  d?  leur  liypothoque  qui  est  postirieure  k  la 
•  d«te  de  sa  siiisie.    Maia  Wilson  ayant  ^ts  pay^  intdgralement  sur  d'autrea  biena 
na  pu  faire  yendre  I'immeuble  dont  le  produit  eat  maintenant  devant  la  Cour  pour 
ftre  distribud.    C'eat  Dftutre  fet  consorts  qui  I'on  fait  vendre  pour  le  paiement 
de  leur  cr^anoe  ea  yertu  d'une  procedure  bien  connue  dans  I'ancicn  droit  et. 
qui  faisait  regardor  oomme  saisis^nt  tout  opposant  afift  de  conserver  &  une  ^aisie 
cx<Spution  et  lui  permottait  de;  se  servir  des  proc<5dure8  faites  par  le  or&mcier 
siisiHsant.    /Bourjon,  T.,  2,  p.  652.)  P.^eau,  T.  1,  p.  760  dit  '<  lout  oppowint 
est  samssant  et  partie  au  d(ioret."    Cette  opposition  etait  tellement  une  nouvelle 
saisie  que  loramgrae  que  la  premiere  saisie  ^tait  annulee  pour  tout  autre  tice 
qu'un  vice  do  forme  le  creanoior  opposant  pouvait  proodder  k  faire  vendre  leS  biens 
Riisis  en  secervant  des  prociSdures  dejilt  faites.  {Ro'/ier  com.  surVOrdre  de  1667, 
Tit.  33,  Art.  12,  Carre  et  Chauveau,   T.  4,  Qudtt.  20C3,  2067  et  2082  hu\ 
Favard  de   Langlade   vo.    Saisie  Exicution,  p.   34.    Figeau   he.   cit.   dit 
"lorsquelesaisissant  est  paye  pendant  la,  saisie  r<5elle,  il  ne  doit  pas  s'il  y  a 
des  opposans,  consentir  la  radiation,"  &c. 

II  ne  doit  meme  pas  reihettreies  pieces  au  ddbiteur  qui  le  paie,  &c. 

C'est  dans  cet  esprit  que  I'/rt.  64^,  'qui  pormctiun  cr^ncier  qui  a  file  au 
bureau  du  Sl.erif  un  bref  d'ex«feution  dans  une  saisie  ddja  fuite,  permet  k  ce  cr<^- 
ancier  de  se  servir  des  prooed/res  deja  faites.  Aifisi  lorsqu'un  crdancier  saisis- 
Mnta^t6  nayeja  8aisie„jie  sAMsteplus  quanta  lui  el  la  presomption  de  dAjon- 
fiturequ'ene^fi^lsaitnaitrec/sseegalement.  Si  la  prppridtd  est  ensuite  vendue 
8ur  \^  ^roc^d^s  d'unvordan^ier  opposant  c'est  en  vertu  de  la  siiisie  eflFoctuee  par 
I'opposition  He  Be  dernie/ crdanoier  que  la  vente  a  lieu.  Dans  la  cause  aotuelle" 
ce  n'eot  pas  en  vertu  de/la  saisie  de  Wilson  ique  la  vente  &  eu  lieu  n.a'is  bien  en 
•vertu  du  venditioni  Mm^kXa.  poursuite  de  Doutre  et  autres,  podr  le  paiement 
dikurdette.  Ce  b^f ^mand  longtemps  apres  la  date  de  I'hypotheque  des 
•  appelants  ne  peiit  affdioter  cette  hypotheque. 

_Loj«gement**ondu  par  la  Cour  Supdrieure  doit  done  6tre  infirire,  et  voici 
.wjugement  que  fend  cette  Cour:  , 

^  Consid^rant  que  I'iinmeuWe  dont  le  prix  est  distribud,  par  le  rapport  de  dis- 
tribution que  les  Appelants  ontcontestd,  a  m  saisi&  la  poursuite  de  VRm. 
tharl.  s  Wilson,  sur  le  nomme  Cyrille  Leblanc,  en  vertu  d'un  breC  d'exeoution 
4mandle20Ddcembre,.1867;  '  _      '        , 

iiiS"f  l"°i,  **"*  ^"**"°'  **"*  '"'***  saisie  ^tait  pendante,  savoir  le  16  Mui, 
l»70,>d.t  Cyrille  Leblanq  avait  consenti  en  faveur  des  Appelants  devant 
Bedard,  N.P,,  una  hvpotbdc 
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Cor.8id«5runt  que  le  26  Nor.,  i||7»,  Joiieph  Doutre,  0.  Do^m^ti  J.  IJte. 
Doutreoiil  fnit  <5niiinir  un  bref  d'j^ct^tion  itur  un  juneinent  .qu'ils  nvaiunt 
obtenu  contro  le  nouiiu6  Chuik-s  LeMjAiciot  quece  bref  d'ciocution  a  6to  fil^  au 
bureau  du  bh^trifle  10  Janvier,  ISri.pammo  oppo«ition  ufiu  do  oonservi-r  duni 
lu  ciiUHc  do  Wiliwn  contro  Cyrjllo  LebliMio  ; 

Considdrmt  que  par  un  ju>{cnk^t  d»  %ribulion  et  do  oollocotion  honiologue 
le  25  Janvier,  1871,  le  dit  Hon.  ^\  WjJ^n  a  4t6  pay^i  du  nmntunt  dd  w  creunce 
contro  Ic  dit  Ojrrille  Leblano  ct  e^jt-conaplAtoment  ddsint<5ros8<J ;  "  \ 

Considorant  que  l•i^nlne^Blo  dontjo  produit  est  H  drstribuer  par  le  rap^rt  d  i 
distribution  qui  a  <?t<$  Contests  ^r  les  uppelants,  a  ^t6  vendu  en -vortud  uu  bref 
de  Venditioni  exponan  6inunc>  en  cette  cause  le  9  Juillet,  1872,  Ala  poXr«^it»4e» 

contro  le  dit  <7haWe», 


dits  J.  Doutre  et  al.,  sur  le  jugoinent  qu'ils  avaient  obtenu  contro .«  uil  ^Mianw, 
Leblano  ct  pour  le  paicniontdeleurer^uncootnon  i\  la  pourrtuiio  du'dit  CiiarW 

.^     Wilson  qui  ^taUalorsoonipldtonientdosinttfress^dan^ra cause; 

Considorant ^^juoique  los  ci'tfj  J.  Djutro  ot  al.  so  aoieut  sorvi,  oonimo  ilft 
en  avaient  le  droit,  en  vartu  de  rarticle  643  du  Code  de  JVocrfdure  Civile,  des 

•  proc<Jd<58  faits  par  le  dit  Charles  Wilson  pour  parvenir  ii  la  vente  du  dit  iinmouble, 
cette  vente  a  reeliement  ea  lieu  en  vertii  de  I'exdcution  faite  par  lea  dits  J, 
Doutre  et  al.,  et  non  en  vcrtu  do  la  saiHio  faite  pjr  lo  dit  Charles  Wilson,  dont 
lejugement  et  I'exijcution  avaientjOt^  dopuis  longtemps  pajds  et  acquittt's  lorsde 
J«  cfito  vente;  *;  ' 

Consildrant  que  I'article  2091  qui  ddolurc  sans  eflFot  I'hypothiquo enro},'i«tr<5e 
depuislasaisio  de  rimiueubie  hypothOqu($,  lorsque  cotto  suisie  csfsuivie  d'ej:- 
propriation,  est  fonde  sur  la  presoniption  de  I'jnsolvabiliio  et  de  la  d<?coiifiture 
du  dObitcur  sur  qui  la  aaisie  a  6te  pratiquee,  dj'^poquo  oil  cot  enr<Sj,'i8trenient 
a  eu  lieu  et  que  cette^resomption  est  entidreiuont  detruite  lorsque  comme  dans 
le  cas  actuel,  le  crearicier  qui  avuit  fait  lu  suisie  a  6i6  pay<J  en  cntier  et  quo  la 
vente  Q'a  eu  lieu  qu'i  la  poursuite  d'un  crdancicr  postdrieur  a'la  data  de  rcnr^- 
gistrenient  de  rhypotheque*; 

Cousiddraiit  que  W  cr<5ance  des  appelants  no  tombe  pqs  sous  Ic  coup  de  I'lyticle 
.  2091  du  Code  Civil  el  qu'ris  avjiient  le  droit  d'etre  payds  sur  le  produit  de  Ijin- 
meuble  vendu'  en  cette  cause  suivant.le  rang  de  lour  hypothoquo  qui  remonto'au 
17  Mai,  1870,  et  pur  prefdrence  4  I'intiuide  qui  n'a  qu'uno  creance  chirogra- 
phaire  et  que  part  int  Icur  contestation  de  la  collocation  No.  25,  par  laquelle 
rintimd  a^t^  colloqude  aumarc  la  livre  uu  prejudice  des  appelants  est  bico  fondeo 
et  aurait  dii  etre  maintcnue  par  la  Cour  Supericure  ; 

Considerant  qu'il  y  a  errcur  dans  lejugement  rendu  le  31  Mai,  1873,  par  la 
dite  Cour  Supdrieurc,  sidgeant  en  fie/isipn  qui  a  infirmd  lejugement  rendu  en 
premiere  instance  et  a  renvoyela  contei>tation  des  dits  appelants. 

Cett6  Cour  casso  et  iofirme  le  dit  ju^ement  de  Revision  et  confirme  le  juge- 
ihent  rendu  par  la  Cour  Superieure  lo  28  Fdvrier  1873,  avecd6pen8,  &c. 

"       ,  -  Jugemeni  renvers^. 

',  Doutre,  Doutre  &  Hutchinson,  pour  lea  appelants. 

Loranger  <fe  Lorangeir,  ponr  rintimfe.    '  : 

(J.D.)  ^  '         ^ 
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MONTREAL,  lar  JUNE,  J875. 

Coram  BebtiielOT,  J. 

The  Fraier  Inititute  vs.  Jamti  Moore,  et  a1. 

UiUD  :-l.  Tlitt  the  wilt  Id  an  rjeolment  oim  Deed  not  b«  ipwiiAllr  rtyled  u  luoh  i  tDd  that  an 
ordur  to 'appear  od  tbe  return  day  U  iuOloleDt  without  lavlog  "at  noon"  on  iueh 
^~,..  day. 

2.^at  an  aetlon  In  ejectment  He*  aRilntt  an  Iniolrcnt  and  hiiamlKneo  to  obtain  poN«i 
•Ion  of  premliM  the  Icaw  A  r   which  expired  belore  the  awlKiiment ;  and  that  the 
Superior  Court  li  properly  aeUed  ofiuch  a  ca»e  by  writ  of  lummon*,  notwltbitandlnc 
8e«(lon  60  ol  the  lueolvent  Aet  of  1809. 
«.  That  an  aaUon  under  the  Lenor  and  le«ee  Act  lie*  In  a  ca«e,  where  the  lewoe  after 
>  the  expiration  of  hia  leane  and  befl>re  rIvIdk  up  the  pn>ml|e«  makee  an  aMignmobt 

In  Iniolreney  and  the  aulffoee  takee  poueMlon  of  the  premlMM.  » 

Moore  held  promises  belonging  to  the  Fraser  Institute  under  a  verbal  lease. 
In^Inrch  last  bo  notified  the  Institute  that  ho  would  give  up  the  premises  on 
thl  let  May,  and  the  notice  wqh  accepted.  Tliis  be  failed  to  do  and  continued 
\\  to  occupylbe  promises  until  the  4th  May,  wlien  ho  mwlo  an  assigndiVnt  to 
James.  Tyre.  The  Institute  on  the  ei;j;hth  May  comm'encei  proceedings  in 
ejectment  against  both  the  In.solvent  and  the  assignee.  A  declinatory  exception 
was  fyled  on  the  ground  thtit  a  remedy  vua  provided  by  section  60  of  the 
Insolvent  Act  of  18G9  which  Htuted  that  claims  against  the  assignee  sbould  be 
exercised  by  summary  petition  und  not  by  an  ordinary  tction  at  law.  For  the 
Plaintiff  it  was  urged  that  this  section  did  not  apply  to  ejectment  oases ;  and 
e#n  if  the  wording  whs  su£Bcient  to  cover  ihem  it  was  unconstitutional  and 
atra  vtre$  of  the  Dominion  Parliament  which  has  no  right  to  interfere  with  our 
laws  of  civil  procedure,  a8„  was  attempted  by  this  seclion.— This  view  was 
maintained  by  the  Court. 

MONTREAL,  9ih  JUNE,  1875.  V       ' 

^        *      .    Coram  Johnson,  J.   •> 

In  the  same  case  a  demurrer  was  fyled  by  the  defendant  based.  First  :-- 
Upon  the  fact  that  inasmuch  us  the  declaration  shewed  un  assignmeiU  to  have 
been  made,  the  remedy  was  under  nection  50  of  the  Insolvent  Act.  Next :— That 
the  lease  havingf  expired  before  the  assignment,  the  mluiionship  between  the 
Institute  and  ,the  assignee  did  not  arise  out  of  their  position  as  landlord  and 
tenant ;  and  consequently  that  the  action  did  not  lie. 

Both  these  grounds  were  overruled  by  the  Court.  -. 

Per  CcRrAH:— The  poinis  raised  by  the  demurrer  were  properly  raised  by 
tbe  preliminary  pleas,  which  have  been  disposed  of.  The  law  of  Lower  Cana- 
da is  not  repealed  by  the  50th  section  of  the  Insolvent  Act.  The  L^islatnro 
of  Canada  has  the  power  to  make  laws  respecting  Insolvency,  but  not  to  regulate 
tbe  local  procedure  of  the  Provinces  which  is  a  power  distinctly  reserved  to 

och  province  of  the  confederation.  .  

— rrWconflict  between  tbe   authoiity  of  our  own  law  and  that  of  the 


■^"^■:"^^ 
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H.iZL,    '^"''"'';"  ;«  «""••  nJhor.  .0  our  own,  wh«ro  th«  Wi,|„,ion  of  Cnmda  l«  ia 

.4W>'.«,  T^mV,  W>Mrr*/woH  &  .4iio//,  for  the  pUintiff. 
DtiiiUnn  !i  ru»l,i,„j^  for  tJbc  dofcuJaiiU. 
(i.w.)  •  . 


. .  >' 


*' 


COUKT  OK  (iUEKN'S  BKNCIi;  187.V 

M<».\T({K.Vb,  Uih  FEimUARV,  1875. 

Cor,m   D.,.i.ox,  Cii.  J.,  MoMC,  J.,  Tasciikhk.w,  J.,  RaMsav,  J,  Sa.n- 

j  ^  ItOIl.N,  J. 

I  .    ~    •  No.  Ufl.        '    '   • 

*  PHILLIPS,     . 


IND 


Ai'I'kllant; 


HL'TnEI4L,AND, 


Ucnch  li««  puwvr  In  oliiuutwrt  to  •hort«n  tli« 


-^IlKLp.-l.  ihiit  a  Ju.l«ij  uf  tlu"  Cjurt  of  »iu.)e 
del»y  for  relUrp  of  •  writ  of  Bpjwal 

a.  TImt  1.1)  appoal  may  b«  In.tltutiHl  Hrpm  «  JuJ^mont  di«mi..lni|  •  p«tltiou  for  r«U.«,o 

with  .,?..?"""  '      "?™  ?""":' """"  ""^"•"'"'"'J'  ""><■" «"  Judgment.  In  oonn.xloo 

^  Ti  11,        k''""*'  "'"'I'""'  *""•''  "'  •"*  *^'""'  l^'low^U  partly  by  .  judge'  thoreol  in 

chamber*   by  one  and  lUo  •a.no  writ  and  without  obtaining  ,he  prcvlou.  ,*rinl-,loii  of 

tho  Court  of  gueeu'.  Ik-nch  to  appeal  f^jm  .uch  Intirlooutory  order,  or  Judgm-nt*.  - 

DoRioN,  Cn.  J.  :^Thi9  is  a  motion  to  f|uuHh  tho  writ  of  appoul,  on  tlio 
three  following  grounds : —  .  .  f 

First— Becuuse  I  granted  an  ord^r  in  chambers,  shortening  {her  doluy  for 
the  return  of  the  writ  to  four  days  : 

Seoond.— BeoauHo  the  writ  purports  to  appeal,  as  well  from  tho  judsmeut 
di8mis.sing  the  appellant's  petition  to  be  released  from  custody  under  a  capi,, 
ad  respondendum,  (which  is  held  under  tho  Code  of  Procedure  to  be  a  fiftul' 
judgment  guood  such  petition)  as  from  three  interlocutory  orders  or  judu'mcnts 
connected  with  the  proceedings  on  tlie  capia$,  rfindertid  partly  Ky  the  Court 
below  and  partly  by  a  Judjie  thereof  in  6hanibel|8'.    '  | 

Third.— Because  no  previous  permission  to  appeal  from  these  interlocutory 
prders  or  judgments  was  ever  allowed  by  this  court. 

On  the  first  point,  I' may  state,  that  the  Orc^er  was  given  by  mo  under  p.  cihiar 
circumstances.  The  appellant  was  in  jail,  and)  iinless  the  delay  for  the  r-turn  of 
•the  writ  was  shortened,  he  could  not  possibly  be  heard  during  this  term,  and 
must  cbnsequently.  remaiii'ln  jail  without  a  hearing  until  nexl^term.  As  I  read 
the  article  of  the  Code  of  Procedure  (No.  1121)i  which  provides  for  the  Jeluy 
within  which  the  writ  must  be  "returned,  I  was  of  opinion  that  that  delay  wa» 
in  favor  of  the  appellant,  Icing  intended  to  give  him  pKnty  of  Ume  to  ret^n 
his  writ.    I  saw  no  difficulty,  therefore,  when  the  appellant  ii«k«.1  t^  ]^  ^\h^^i 


■^ 
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»f 


t.,  Mtuni  tho  writ  aooncr  than  thr  Inw  mndo  it  inoumbont  upon  hiiu  to  do  m 
in  jsrunt.nK  «n  orJor  shortening  the  deh.y  .«  ..j^ed.     ()„  furthor  8«n«i,h,rutio„  of 
thfl  Hub  cot  I  wfl   no  ron»oh  jo  aU«r  th.,  opinion  I  than  formed,  .nd  the  Court 
n.iw  M  di-piwd  to  dupport  m«  in  thii  view.     «k-\  '  *• 

A«  to  tho  HiHJond  nnd  third-polnt./ 1  do  not  wo  lliat  the  nmpondont  haa  any 
inlerct  in  r«i«ing  tho  objooTionn.  h  i,  bo^i.lo.  donirablo,  in  iJio  Interest  of 
luHtiec  to  nvoid  n.uHipliontio,.  oK.pp«uk  I  would  refer  the  H-r  ou  thi.  ■ubicet 
to  4  tiinc  ot  ChauTctu,  (juuh.  IGUJ  nnd  Jfl48.  ' 

Tho  motion  to  quiwh  IB  conHcquontly  r«yoet«)d. 

JUmhay  J,  oxproHKcd  mm.o  difRculty  nlmut  tho  flr«t  .point,  arid  ruthor 
thought  that  thia  Court  hnd  no  powflf'toahorton  the  delay  Ndbrring  in  the 
«mr.c  of  h.8  f omnrk*  to  arlioU  1 1  ik  «„d  1 125  of  the  Code  of  Civil  Prooedun. 
CrfoHidering,  however,  that  the  respondent  hnd  ifo  intoreat  i^  roaking  tho 
objeetion,  ho  concurred  in  the  judgment  rej«oting  the  motion  ta'nu"-h 

SANBonN,  J.,  thflTught  that  the  writ  rtf  uppc,!  should  notiontain  any  a«d 
dny  for  apptel.  The  law  said  the  writ  ahould  Ih)  returned  witkin  20  daya.  It 
w«H  con.p<.tcnt^^jfcercforc,  to  tho  respondent  to  anticipate  the  delay  and  return 
the  wnt  so«ner.>    At  all  ovontH,  the  respondent  J.ad  no  right  to  complain  if  bo 

Carte^^meller,  for  appellant.  *'"*'""  *"  '•""''  '^^^  '*'J~'*^- 

Abbott,  Tail,  WotlterHpooH  d-  Abbott,  for  respondent. 
Mm,  //.  Kerr,  Q.C.,  counsel. 


^■: 


COURT  OF  IlEVIE^V,  1874!  , 

MONTREAL,  30th  APRIL,1874. 

Cora^  BbbTIIKLOT,  J.,  JoHNSON,  J.,  TOBBANCB,  J. 

No.  1129. 

.    Bart  vt.  Pacaud. 

H.LD  :-The  partiM  employing  a  notMjr^re  not  bound  to  ilffn  or  par  for  a  document  whl.h  h.  h.. 

This  case  came  up  in  Review  from  a  judgment  of  H«  Honor  Mr.  JustC 
Bcaudiyirendered  in  ti^o  Superior  Cour^,  26th'fJeoember,  1873  " 

J)\tl''^^'  '•'° '"'  '  ""^^'y-  •''«S«f***  he  had  been  employed  as  guch  by 
Jhedef^danta  to  prepart  twQ  d^da  of  Mde  of  whioh  the  plaintiff  produced 
drafts,  and  for  whioh  he  claimed  the  earn  of  $169.46.  . 

The  defendants  pleaded  that  about  the  3rd  of  May,  'l872,  th*y  requSitid  the 
pl.mt.ff  to  prepare  a  deed  of  .ale  of  certain  ri^hta  which  one  Steph»«  had  pro- 
-imsedto  sellto  the  defendan^  bat  that  thl  pWnUff  had  not  done«o,Md 
Instead  of  pwpanng  a  umrf-ul  and  proper  deed,  had  either  fW)m  ignorance  or 
from  cupidity,  prepared  the  two  ridiculoua  docamenta  produced  in  thia  cam 
which  ^ntained  a  recital  of  irrelevant  ■  •  -  »*" 


llaH 

«■. 
I'Maiid. 


i 


;' 


IM 


COURT  or  qvmn'B  bihch,  ws. 


f; 


■^; 


•Ul. 


Majror  of  Mod 
tnti. 


Th«»,  howtfcr,  th«  <l«r<)ii<l«iita  h(i«l  oooMolcd  to  girf  pliintiff  1100  If  h« 
would  Diik«  •  «ultahl.i  doo.1 ;  that  lh«  plaintiff  had  rafVia«l  thU  oBbr,  aQ.]  that 
tba  d<'r«QdaDU  aod  laid  St«pb«Da  would  now  b«  bound  uodar  th«  oridnal  on- 
niaoorHl*.  ^  , 

liau*  waa  Joinad,  and  Iba  dafDndanta'  alleiptionH  prof^d.  ^^  'f  ' 

The  following  ia  the  judgment,  (conBrmed  in  Review,)  of  the  Sapwior  Court. 
dianiisKiiig  itlaintifT*  aoiioo : 

"  Lo  ("our,  Ac,  l^c,  eonald<$nint  qua  I«  daniandaur  pourauit  pour  le  recoo- 
rrenieot  <rbonorairt>a  pour  r^.laotion,  rn  m  eapaoitd  d«  NoHlro,  de  deut  proj«u 
d'actoii  |>ri<parda  A  ia  rdquiaition  dea  d^lfandeura : 

Conai.|(5rant  que  loa  deui  projotn  on  quaation  oontionnont  dea  <Soonoiatiooi 
(lent  lea  d<^f«ndeura  n'aTaient  aucun  beaoio  ot  qui  cauwiout  dea  lougueur, 
inutiloa  ot  auraicnt  entrain^  une  au;<meoUtion  ooniiid<$rablt  de  frala  pour  lea 
copiea  riquiaea  «t  renr<JKi.tr«uiflnt,  et  que  lea  dtSfundeura  avaiont  droit  do  refuaer 
do  payor  pour  oette  r(<daction  ; 

Conaid^rant  que  lea  d»ifendeuri,  par  Tun  d'eux  ont  offert  au  dit  domandeur 
*    pour  la  preparation  do  oca  douz  fwjetn  U  aomme  do  oont  piaatrea  qui  ^tait  aufi. 
nanto  pour  pajrer  la  dite  r<!d«ction  tollo  quelle  aurait  pu  et  dft  Otre ; 

Conaidiirant  qu'il  eat  prouv^  que  lo  dit  deoiandeur  a  ddclar6  qu'il  ne  aignerait 
pae  lea  diu  actea  aans  fitre  payd  du  montant  de  oont  oinquante  piaatrea  par  loi 
rcolttmd,  oe  qu'il  n'<<uit  pas  juntlfiablo  do  fuiro,  ot  quo  par  suite  de  oette  ddola- 
ration  les  projeta  d'actoa  pr^parda  par  le  domandeur  et  dont  il  demaude  le  prix 
soat  devenua  inutiloa  et  n'ont  pu  «orvlr  auz  d^fendeara  qui  ont  M  dans  la 
n^asit^  de  faire  reoovoir  leur  acte  devant  un  autre  notaire ; 

I>.Jboute  I'aotjon  du  dit  domandeur  aveo  d^pena  doal  Ustraction  h  Messieurs 
J/outre  &  Doutre,  Prooureurs  des^dtSfundoura. 

^       I>unhar  Br,n,ne,  for  plalntilT  ^     •'"''^'""*  '^  ^"^""'  ^"'^  «'"^"»«**     .^ 
^non, /ferion  «fc  Ofo/non,  counsel  for  pbintif;  '  *' 

Z>6uf re,  Z)oM<re  d' i/u/cAinion,  for  dofendaata.  * 

(JM.a.) . 

«g  ^      '  COURT  OF  QUEEN'S  BENCH,  1876. 

In  Appejtl.      '  "^ 

'—-■-  MONTRBAL,  ITth  JUNK,  1873; "^  --.— — rr- 

Coram  Dorion,  C.  J.,  Monk,  J.,  Ta8chir.au,  J.,  Raii8ay,  J.,  Sanborn,  J. 

No.  lau  .        « 

i  \     ROBERT  S.C.BAOO,  if  tt.j 

THE  MAYOR  BT  AL.  OP  MONTREAL, 

^'"''"SSolT.B^^rh  T^  'r  "^  Ti^  •ft'oP'l.t*.  th.  right  to  m  fcr  uSliTnZ.. 
^^^    ^  '*'  *"••  Commtalonen'  awud,  theCourt  i.  Maad  to  wel«h  the  ^^*. 

MtoiMt«lntheol«lmforlnoreMedlii(l«iiBlty.  •«  ""wiwo  ■  fjwii 

_  This  wasao  appeal  from  the  judgment  reported  in  the  18th  Tolame  of  tt» 
Jtinat,  p.  211.  .       ' _^ ' 


^ 


COURT  OP  QIIKKN  H  BKNCH/ISTS. 


lav 


In  wt^Att  of  th«  appMl  |l  wm  arj^Md :— 


Th«  oiUjr  |)o«.ibl«  mMof  hj  which  th«  Courti  om  UMrtohi  whtthar  or  naM.vor'li  turn- 
(b«re  bu«  brnm  arror  in  th«  •mount  of  tho  indamnity,  i«  by  aumining  th«  aTi.**^'' 
|.,^oo«  ftdduowl  b<«ron>  it ;  for  th«  law  eiprcMljr  prohibiu  tho  ovidonoa  takon  ba- 

kn  tho  (;umiiiiMi<)ii«ni  from  oomiiiK  b«rura  tha  Court,     liy  thia  aiMna  only     '        '  ^  f- 

ou  arror  aa  to  tha  amoufH  of  iDdamoity  bo  aaocrtainad,  and    to   tako  any 

loarco  (.f  information  into  aooountothar  than  tha  avidenoa  adduoad  baforo  tlio 

CourJ.,  it  to  randor  tha  law  nuKatory,  aimply.     Tha  CourU  hare  limply  to  ooo- 

tidor  tho  auiBoiiinoy  of  tha  amount  of  tha  indamoity,  u  thai  would  tho  aufl. 

ciancy  of  a  tandar  in  an  ordinary  anil.  ' 

DoBioN,  0.  J. :— Tho  Corporation  of  Montreal  aipropri^tad  for  tha  purpdaa  of 

•  park  a  larga  proparty,  belonging  to  htgg.    Commiaaioacra  wara  appi^iotad  to ^ 

.iriuatha  land,  and  thay  hava  fixed  it  at  |69,498.  Tho  report  of  thaCom- 
miMiooera  waa  homologated  by  tha  Court  balow,  and  Bagg  now  bringa  an  aotion, 
oooploining  that  tho  Commiaaionara  havo  not  awarded  him  the  full  valua  of  hia 
property.  The  law  girw  the  indifidual  ojpropriatad  the  right  to  aak  by  aotion 
taiooreaao  of  indemnity.  After  going  ow  tha  avidenoa,  «he  Court  haa  oome  to 
(baooncluflioo  that  the  ralua  of  tha  property  ia  tea  oeota  per  foot,  equal  to  about 
•47,000  more  than  the  award  of  tha  Commiaaionen.  I  had  a  litUe  difficulty 
ineomingtothit  oonoluaion.  In  tha  Court  below  Judge  Torrance  baaed  hia 
jadgment  on  the  ground,  tkst  aeeing  the  report  of  the  experU  ha  waa  unablo 
to  decide  contrary  to  what  they  had  awarded.  That  would  be  jendering 
iliosory  the  remedy  given  by  law  to  the  party  aggriaTad. 

Tha  judgmeal  in  appeal  ii  recorded  in  thotio  terma  :— 

"The  Court, etc.:  .  ' 

"ConBidcring  that  theappellanU  have  eaUblUhed  the  material  allegation!  of 
tba  declaration  in  this  oauae,  and  namely  that  the  loU  of  land  therein  de«sribed, 
and  of  which  their  au/cur  the  Ute  SUnley  Clark  Bagg,  haa  bcton  ezproprUted 
by  tho  r«8pondentA,  were  at  the  time  of  the  aaid  exprop'rUtion  of  the  value  of 
ten  cents  per  aquare  foot,  Bngliah  meaaure,  or  of  1116,286.50  for  the  whole,  while 
the  majority  of  the  commiaaionora  appointed  to  determine  the  indemnity  due 
for  the  aama  have  by  their  rapport  only  allowed  a  aum  of  160,  4d8  for  the  whole 
property;  .    --       . 

"  Considering  that  the  appellanii  were  entitled  to  a  judgment  for  the  difference 
between  theae  twosuma,  to  wit,  the  aum  of  146,788.60,  and  that  there  ia  error 
in  thcjudgment  rendered  by  the  Superior  Court,  at  Montreal,  on  th^  30th  day 
of  September,  1873,  by  which  this  aotion  wia  diamiaaed'i  I 

"This Court  doth  reverse,"  4o.  I 

ft   ir         /•  *     ,  . .  Judgment  of  Superior  Court  reversed. 

^.  iUacmoafer,  for  the  appellants.  4;^i*.4-^      „ 

.«.  ^y  Md.^  DeuKu,  for  tbi  wspondcnti    ^_  \ 
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COURT  OP  QUEEN'S  BENqfl,  1875. 

,   MUNTR^IAL,  16th  FEBRUARY,  1876. 

Coram  DoRiON,  cfn.  J.rMoNK,  J.,  Taschkrbau,  J.,  Rambat,  J., 

I 

I       Sanbobn,  J. 

■        ■    .        .  i  ,  /^  .        ,       ■■ 

"    :■      .'  No.  148.       I  . 

PHILLIPS,      ,  '     '       ''      -        ■ 

'  .^  SOTHBRLANDj      ' 


.  ;  Rkspomdent. 

Umlv  :-Th«t  the  delay  to  answer  reasons  of  appeal  runs  w^lo  the  «nm  It  en  Oglibiri  on  •  motion  to 
quasb  the  appeal.  P  ^ 

PoRioN,  Ch.  J. :— Thifl  is  a  motion  by  the  respondent  to  set  aside  a  fore- 
;clo8ure  from  fyJing  answers  to  reasons  of  appeal,  on  the  ground  that  the  case  wao 
en  dilibiri,  on  a  motion  to  quash  the  appeal  J  at  the  time  the  reasons  were 
due;  the  pretension  of  the  Rdspondent  being  t4t  the  delay  to  fyle  the  answers 
did  not  run  while  the  ease  was  en  diUbiriyJ^  hold  that  the  delay  did  run 
and  that  the  motion  most  be  rejected.  At 'thfi  same  time  we  will  allow  the 
resptfndent  to  fyle  his  answers  &ad /actum,  anc^dSx  Friday  nex^  for  the  hearing 
of  the  case  on -the  merits.  -  / 

Motion  to  take  off  foreolosore  rejected. 
'  ,€'fl!r<er  <fe  .S«rffcr,  for  appellant.  . 

^ffiott,  Tait,  Wotherspoon-^  Abbott,  for  Ks^ndent. 

Wm.  ff.  Kerr,  Q.O.,  eovmBcl  * 

(8.  B.).  :■       •■-  5? 


.• 

1 

'-.    ^-     f     ".  ■ 

■  -..  t-- 

■•^ 

f          '' 

- 

■*■ 

■  -^    .  ■ 

'  '"      ■       ■» 

. 

-— 

• 

4    - 

■  \ 

■    ■      ;  '         a ,  ■.. 

^■^■\- 

■  a 

# 

■* 

ft 

, 

> 

■ 

^ 

• 

* 

;■--',-■■     ■-', 

• 

•'•1 

/ 

i 

jr. 

f          , 

£ 

-. 

.-^ 

i» 

- 

■  ■>■■ 

« 

-  ■  - 

1     ■■'.       "■•       : 

1 

\ 

'   COURT  OF  QUEEN'S  BENCH,  1874. 


139 


COURT  OP  QUEEN'S  BENCH,  1876. 

,--^  MONTREAL,  18th  FEBRUARY,  1875. 

.    Coram  Dobion,  Ch.  J.,  Monk,  J..  Taschereau,  J.,  Ramsai-  J 
"•^         Belanoeb,  J.,  arf  Aoc.      ;  •"       '    "' 


No.  17. 
COTTINO, 

AMD 

jajRDAN, 


APPBU.ANT : 


Ueld:- 


1   Ti..*  .«.  '                                                                                    Rbspondbkt. 
-1.  Jlipt  the  non-payment  of  coat*  on  an  incidental  proc^dlnir  ig  .  gnlt  ctnnn*  « u  — 

«  ^  JVk""/"  ""'"""  "'"•"J'  '^«"°  "y  '»••  -"'«"  o«-  t"e  minor  "  ''""**"'^ 

^     S^  That  the  Deputy  lTothonoU,7b«JurUdlctlon  to  «rH,.,K„ch«a.horizat!on 

DoRiON,C.i.  J.  :-In  this  ca«e  Elizabeth  Jane  White,  assisted  by  her  hus 
band,  sued  for  an  account  and  di»ol«iion  of  community  property.     LrL  the  ^ 
t»..««ce  the  husband  died  and  Jordan  was  recognized  as  tL"^  l'„  th^tTppcU; 
he  sought  to  take  up  the  instance^^d  the  petition  w«s  allowed  by  the  S£'' 

of  Review  and  the  petition  rejcctei*^*.  the  ground  that  the  tutor  was  not  dTy 
amhonzed  to  accept  the  estate  as,&r  in  the  name  of  the  children.  TLc^^i 
petition  was  presented  after  being  dfy  authorized  ;  and  to  this  the  dtfZnt 
^ntestingopposes-first,  that  the  Jts  of  judgmeiit  in  reWew.  that  a  li^Ll 

05  aTdC;  .     "'  """  ^''^    ^''''">"  ''^j""^'-  '-  '^^'  under  aSt 
305  and  691  a  tutor  cannot  sue  for  partage  of  immoveables.    Another  is  that 

ndnot^rtrj^'^'p^'r"^^^  was  granted  by  the  Deputy  Prol'oL;; 
and  not  by  the  Judge  or  Prothonotary.     The  last  objection  is  that  the  Deputy 
Prathonotary  had  no  jurisdiction,  and,  therefore,  that  the  reprised'  Zian^2 
no^l^t^de.    On  thefi«tpoint.theCo«rt'isof  opinionluheS:;X 
!n1  ^«  T'  "T  T  '^ir^'^^^  l^^-^i-S^'  «nd  the  artjcle^oes  not  apply 
.nd,^erefo«,  the  Court  below  properly  rejected  tiiis  ground  of  objection        ' 
The  second  point  is  of  no  importance  whatever,  as  the  judge  meJhTj«u.A 
the  e^c^Hon  aOatoire,  and  left  the  i&rties  ti,  proceJ^  fpoTS  eZ^o^ 
piremptoire.    The  doctrine  that  a  tutor  cannot  provoke  a  partaL  J  T£^U 
cc^t;  buttiiese  articles  merely  apply  ^  a  colencemeKtira:dtra 
T^e  ^.ns^nee.    On  these  grounds,  the  articles  305  and  691  do  not  apl 
On  the  fourth  ground,  wo  find  that  the  Prothonotary  had  all  thl  ZZ,/' 
judge  aubject  to  revision.    It  is  not  a  jurisdictiolTXtr^^lX^^^^^ 
theabsenoeofaJudgcbutanorigindjurisdiction.    ItisasProthonotamhSie 
-^  this  po^.  and  by  virtue  of  his  office,  not  as  a  substitur^  ^f 

^^totakeuptheinstance.    The  judgment  of  Z^tr^^^^ ^^^ 
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Brown  and 
'    Mayor 
ofMontrval. 


K 


Ramsay,  J.,  pointed  out  thi||||hi8  judgmeDt,^ered  in  no  w»y  from  previous 

ones  on  eiinilar  points,  and  that  the  authority  oftfee  Protbonotary  in  such  cases 

subject  to  revision  by  a  Judge  had  always  been  upheld.   '    _^.  -  "'   ,' 

judgment  of  Superior  Court  oonfir£l9d.  ' 
(7.  0.  iToaA,  for  appellant.  ^ 

G.Il.Borlase,  counsel. 

Wm.  Brooke,  for  respondent.        o  . 


•  COURT  OF  QUEEN'S  BENCH,  1875. 
IN  APPEAL. 
MONTREAL,  22nd  MARCH,  1876.  _ 

Coram  Doaiox,  C.  J.,  Monk,  J.,  Taschereau,  J.,  Ramsay,  J.,  Sanborn,  J. 

No.  69^        ■    '    . 


BROWN,      ^ 


Appbllant  ( 


THE  MAYOR  bt  flB^i^NTRBAL, 

Rb8POIIDBJ«T8. 

TT^Is  cue  having  been  appealed  to  the  Ptiiy  C^nneU^  the  following  oertillcato  was  produced  before 
this  Court:— 

"  I  hereby  certify  that  the  peUtion  of  appeal  to  Her  M^jeaty  In  Council  in  the  abore  appeal  from  a 

decree  of  the  Court  of  Queen's  Bench  for  the  Provinoe  of  Quebec  (Appeal  Side)  of  theaoth  of  gep^m.' 

'  ber,  1873,  was  tbU  day  lodged  in  the  Privy  Council  office,  and  that  the  appeal  now  stands  referred  td 

the  Judicial  Committee  under  the  provisions  of  HerMi^ty's  Qenentt  Order  of  Beferenoe  of  the  20th 

November,  1R73. 

Privy^CounoU  Office,  26tb  February,  1874.  ■* 

,^      ,.  (Signed,)  HEMRTORBAVB.Ree.  r  C 

H«,D  :-The  above  Cert  flcat.  Is  sufficient  under  article  1181  of  the  Code  of  Ct»«  Procedure  to  shtfw 
that  proceedings  were  pending  in  the  Privy  Council,  aud  pending  such  proceedirgs  no 
appUcstlon  cottldbemade  beforetbe  Court  of  Appeals  here  "■  "  "  iirawwungs  no 

DoBiON,  C.J.,  rendering  judgment,  said:^In  this  case  \n  appeal  has  been 
taken  to  the  Privy  Council  from  a  judgment  of  this  Court.  Security  has  been 
given;  the  transcript  has  been  sent;  an  application  has  been  made  to  the  Privy 
Council  to  reject  the  appeal,  and  that  moUon  has  been  rejected.  Now  an  appli- 
cation is  made  here  by  appellant  to  send  the  record  to  the  Court  below,  in  order 
that  the  Judgment  may  be  executed.  The  judgment  was  merely  for  costs.  The 
judges  are  of  opinion  that  the  appUoation  cannot  he  granted.  It  has  been  stated 
that  the  certificate  from  the  Privy  Council  is  not  the  ordinary  certificate.  The 
Court,  however,  finds  the  certificate  to  be  in  the  same  form  as  in  the  case  of 
Wht^e  and  Tfa  Home  Insurance  Company,  and  it  agrees  perfectly  with 
the  terns  of  the  Code.  The  appUcation  must  be  rejected.  This  case  does  not 
<5laBh  with  the  Dambourges  case,  because  there  no  certificate  was  produced  that 
proceedings  were  pending.  .,.*■. 

r»  n     '.»',.       /'■■'■  Motion  rejected. 

.^.  5amarrf,  for  appellant. 

Roy  &  Ifevlin,  for  respondentg.    \  _^ 


-^J.VM.t 


5?4'»Siss-  ST'Jfir'i-: 


PBIVY  COUNCIL,  1875. 


■it 


141 


IM  APPEAL  FBOlt  THE  OOUaT  Or  Ql 


PRIVY  COUNCIL,  1876. 
\^^-^RCH  6th,  1875. 

In's  bknoh,  district  of  montrbac, 

Vrru^Z'uJ^T  ?^™'='"^^'  Sir  JaWw.  Colvile,  Sir  Robert     v 
PniLLiMORE,  Sir  Barnes  P«aoook,  SirIiontaoue  Smith,  Sir  Robert^ 

P  Collier,  J  J.\ 

LBS  CURE  ET  MABGUILLlfellS  DE  L'ffiUVRE  ET  F^ 
•      _        ■    ;   '  Plainfifft  in  Court  below, 


kBRIQUB  DE  VERCHBRBS, 


^t';AiiD 


Appillamti 


V 


f  HE  JCORPORATIOK  OF  THE  PARISH  OF  VERCl 
Defendant*  in  Court  behw, 


ERES; 


RrapoiiraNTfl. 

HELt>  -.-TlijMiie  Fabriiye,  are  no.  rtcePobUs  to  anter  into  •  Uwtait,  for  •nrthlha  beyond  tlM«»r«»r' 
^mlnMr.Uon  of  tUeIr  trurt  or  the  collection  of  tbelr  ordin^^l^^Ti^^ 
out  the  •athorlMtion  of  the  body  of  the  r«riihlon«r.  3  ti^.  .w       u  .. !     ' 
ed..tthe,.«on.,.„thorU•db^•piLnU„1S•^^^^^^ 

The  fBctB^froIn«bioh  this  cause  Originated  are  laid  down  as  follows lii^he 
/ac^unupff he  parties:  \^ 

L'origine  de  la,prt8ente  action  fst  une  resolution  du  Conseil  Municipal  de  la 
paroissede  Verchdrea,  ordonnant  Touverture  d'une  rue&  travers  I'emplaoement 
et  le  jardin  du  Presbjtere. 

Les  appcknts  i^nsid^raot  qu'une  municipalite  de  Paroisse  d'ap^d^  la  loi  en 
force,  n'a  pas  ledipitd'ordonner  I'onviBrture,  dant  un  T«Mage  non  inoorpore  d'une 
rue  passant  i  travers  des  bStisses,  jardins,  etc.^  se  sbnt  pourrus  par  une'action 
pour  trouble  de  droit,  concluant  a  ce  xjie  tons  les  prooediSs  de  la  Corporation 
fussent  declares  ,ill^g*iux.        ,         •  . 

La  resolution  du  Bureau  de  Fabrique  qui  autorise  la  presente  aotio«  a  6t6 

passee  unanimement  par  tons  les  marguiUers  anoiens  et  rioiveaux  presides  par 

le  curd,  ct  cette  autorisation  est  d'autant  plus  favorable  4  la  Pabrique  que  le 

•curd  s'oblige  d\.8sumer  toute  la  responsabilite  du  prooAs  quant  aux  frais  qui 

pourraient  etre  f ncourus  en  Cour  de  premidre  instance  ou  en  Appel. 

Les  intimds  ont  rencontrd  oette  action  par  une  exception  preliminaire  a  I'effet 
que  I'autonsation  de  plaider  ^ainsi  donnde  a  la  Fabrique  par  les  anciens  et 
nouveaux  marguillers  presides  par  le  cur6,  n'etait  pas  suffisante. 

Cette  exception  prdliminaire  est  dans  les  termes  suivants : 

"La  defenderesse  dit.pour  fin  de  nonrecevoir  a  cette  action  que  les 
"  demandeurs  qui  ne  sont  que  les  adininistrateurs  des  biens  de  la  Pabrique  de 
"  la  paroisse  de  St.  Fran^ois-Xavier  de  Verchores  sont  nou  recevables  4  porter 
"<5ette  action  qui  »yant  rapport  aux  biens  iiniobiliers  de  la  Fabrique,  nepouvait 
"  8tre  portee  qu'avec  I'autorisation  des  parobsiens  et  Fabriciens  donn^e  dans  une 
JLweiBblee  legalidromont  eonvoquefrJUet^efl^^  fltti^ 


"  dans  la  dite  paroisse. 


"»»■.■ 


.^., 


^ 


-■^m] 


v 


'«!!|I-- 


••^^ 


,   «•*,■• 


pMvr 


M^Utan  d«„  "l^"***  "'7  •  J""""  eu  d'«B|Winbl6e  de  paroissieDB  pour  autoriscr  1«8  iitB 

roBBTwet  Fa- "  w**-^  et  mai^uillicw  A  porter  la  pnJsente  action,  dont  Teffct  sera  d'ciiMeer 

obwM.  iepoiens  loiuiooiliere  de  a  one  Fabrinun  •  at.  nn^  do  r<.iK  l^a  .i:».  <!»»..„  j i 


^JlargiUUian 
X'OeBTra 
briqnedc 
cbarM, 
■  fc»d  If 

Coipoimtlon  of 
thePartobof 
VerobaiM. 


1^  biens  imuiobilwre  de  la  dtte  Fabrique ;  at  qu6  de  fait,  les  dito  demandeun^ 

A'obt  jamais  6t6  autorif>^8  i^  ^rter  la  pr<5eente  aption. 

"  <^ae  le  jugement  qui  ftcrait  prohoncd  sur  la  conteaJtation  souiev^e  par  les 
"  dei^andeura  ne  pourrait  jamais  aoqu^rir  fbrce  .de  ohoia  jug^e  contre  la  dite  ' 
"  Pabrique,  vu  lo  defnut  d'autoriaaiion  signals  plus  hnut,  ^t  ^ue  la^d6f«nde- 

•  ^"  v"  '•ess*  a  int<5ret  tl  ce  quo  fo  mdrite  de  la  oonteatation  8oit  jag<«  nvfse  un?  par- 
■"  tii  d^eroent  autori8<5?  A  fairu  valoir  les  drpits  de  la  dite  Fabriqua.  „    - 
^  "  Pburquoi  la  d^fenderetae  eonclnt  a  ce  que  les  dits    demandeure    soient 
€  declares  purementet  simplement  nop  intcevablcs  dans  leur  demande  et  con■• 
"  damn^s  auz  depens."                           '        ;        »                __^   -  _     * 

A  cette  fin  tie  non  reccvoir,  lea  ileinandcnrs  out  n'fvonda  :  ^ 
'*Qii'nne  autorisation  spdoiulc  de  la  port  dcs  }K.ri(isf.ioiis  et  falpioiens  de  la 
"paroisse  St.  Francois,  Xavier' de,  Verch^res  jxjur  porter  la  pr«58cnte  actipn 
"  n'etait  pas  ndoessairo  d'apresja  loi,  ct  I'usage  du  pays,  et  en  partieulier 
"d'aprts  rnsaga  dtabli  dans  la  dilo  paroisse  ;  m^is  qu'il'suffit  de  rautorisattoa 
"  donnpe  par  les  anciens  et  npuvedux  mirguillicrs  duement  assembles  et  • 
"convoqn^s'a  cet  effet."  '     ^    '  '^  ' 

ijH  Siir  la  c^ntest!\tion  ainsi  ensag<«o  |es  parties  proceJdrent  a  la  preuve,  et  Ic, 

*  •  trente  Novitobrc  dernier,  la  Cour  9^lp^^ieure/Berthclo^  J.,  rendit  lejagem^^ 
suivunt  :       .  •  '  '  ■    '     ,     ,.    .  .        "*  "•'^ 

"  La,CeukoonBid^fant  qu'il  est  pronv^  qu'ilect  6tabli  et  existe  jin  u|age  de 
.       "  temps  JBimemdrisl  dons  la  paroisse  de  Verchores  d'appeler  aux  assembWerf autres 
"  que  cdlcsldu    Bnre>iu   ordinaire  .de  la  Fabrique,  les.  paroissiensde  Wdite     \ 
"  poroisHo  poj^r  prendre  part  aux   deliboi-afiona  et  aux  a.9.semMt'esdes>ncien^e^  r   ^ 
.  "  nouvcaux  nmrguilliers  dp»  la  dite  |^irbis»c  ;  "i*''''  *'        .  .  '  * 

y   "Cotisidt'rnnt  que  cet  usage  n'estpaswntraire  aux  Ws  dn-paysja  c^^gard,' 
"  et  que  les  demandeurs  pour  8*autorlser  a^tenter  la  prdsento  actioii^e  font;  •/ 
^    "  apparaitre  que  d'une  autorisation  prise  et  adoptee  1q  neuf  Aout  1868/a.«ne  * 
"  MsembhSe 'des  anciens  et  nottvmx  niarguilliers  seulement,  de  l^CEovre  et 
"Fabrique  de  la  paroii'se  de  St.  Francois  Xavier  de  Vercheres,  tandis  gtiMfe     ' 
"  devaient  etre   autprisds,  4   raison  de   Knss^e  lusiiit- et  de.la,"loj  dujpfys, 
"  dans  une  jissembliJe   convoquee  de  tous  lea   fiibrlciens^  et    parQissieos^  de  la 
"  dite  paroisse.     •      \  \        ,     g|  •,  '*• 

"  La  Cour  pour  ees  'raisons  majntient  via  ditc'/n  rfe  'won  re<?ci«)iVet  r^yoie      , 
"  I'action    des    dits'demafcdeurs'iavec  dopens,   sauf  au:||:    demandatrs  a  se   .* 
"  pourvoir  de  nouveau."  '         V  ,  "\  •  " 

It  was   submitted   on   behalf  otrespoh^^t:— Les  fails  sont .  ceiix-ci :   - 
le  9  Aoat  1868,  le  cure   do  "Verchires,  dansMa^e    issemBlee  "d'anci^ens   Mtf 
4        nouveaux  marguilHers,  s'est  fait  autoriser  «  «'o/>posfr '  «  a  VouvnlLurt  ^vn^ 
"rue  projetie  a  travers  U  terrain  de   In    Mtbrique  et  a  Vhomohgation  du 
5  /    "  proeei-oerbal  qui  VitahUasait,  et  d'fai^re  tout  ee  qui  $erait  nkessaire  pour 

'     ^  defendre  et  mat'ntenir  let  dfoits  de  la  Fabrique  &t  ceux  du  curA  p.f.  tftttp^nhrr      ■ 
i      "i'ouvefture    dela    r:  e 'pro/et'ie ;    de^plus, -d   hhoitir    tels'  atocatsau'il    ■    ■ 

.  '■■.'J...  .-:.:''■■■■  ■     '       ■       '      .  '        .  ^     ^-■■■>:  ■  ■----f  A    ■ 

,/_;_: __,: \ -    •    ■■;-     ^  ■       ■■  ■- ^ ^ -.■--:;  -   1.       -      .  ■  -■    '        -  ■'  .V  ..;,„.- ■    ---4fgi;-%--   ' .;_,;  ^^^,f_^: ._X^ 

';/  '  ■'  'i'      ■    ■    ■       ■••    "'        ■  ■■  '      ■    "    y'  ■    ■    ■'      '•         :''■'  '' '     ''■'"»' 
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'    "jugerait  niceuaire  pour-oceuper  dam  toutet  eautet  qui  pourraient  luriiir'  ' 

J' relativeKMnt  a  I'homolyatiotr-xht    dit  prfitSs-^etbal,  aw  pritmtion$  rfe«  ""gSSlw  ai  * 
""partia  riquirant  la  dite  homologation  ou  mux  droits  de  la  dfte  Pahriqut    J^'brkjMS      j 
'  '    "da^  la  tutdite  affaire,  ndit  en  demahdf,  $oit  m  difen$e,  detlant  toute  cour     ^'I^T*' 
^'dejtutice, toil  en  premiere imtanee,  loit autrement,  le  (but  tujet  a  la  garantie ^M.TSrtIh o? 
"  d'indemniter  la  dite  Fabrique'donnie  Id  et  alort  par^e  dit  curi."  /     ^•^''•'»> 

Le  pjoc^a^er^aldontjl  est  question,  n*6tait  pas  enwwrealors  homilogulj,.  4 1^^^  / 

euro  8'est  auto'ritd  do  cette  ddllWration  potfr  s'oppbBer  i,  I'bomologation  du 
'  procos-verbal   par   iv''<Jefende««»e,  pour  en  ap^^^^  >. 

ppurintenterune  action  ettnuHit6de8proc6d^s.de8de}ir'«)nseils,  et  enBn  pour       '     "        \ 
^    en  appeler  k  <*ette  Cour.     L'on  yoit:  par  1^  qaeHe  ez^ns^Qn  le  cdr^  a  donn^     "    "  - 

anno  aptorisation  qui,  dans  I'intentioif  des  mftrguillieni,  n'atiiit'd'autre  port<'*  '   t^  "     -^^^^ 
q«l#deraut6ri8er'ip'oppo8era  L'homologationdu  proees-verbai;  ,    -  *  '*'   , 

Or,  raut^risation   de  s'oppbsef  I  rhomologation  d'un   proo^s^Torbai   n'tm-' 
piique  paB  I'uutorrBation  d'i jitentdr  fine  •  action  pour  le  f kire  mettre  de  cote,  puis 
un  appel  et  peut-otxe  un  second  appelau  consoil  privo.   C#r,si  le  cur^  pent  i'nten-     ' 
;     ti)r  une  action^^  puis  appelefHu  jugement  ren^u,  ricn  ne  l^empeche  do  porter  un 

second  appel,"pui8  de  fuire  ofipositlon  41 'execution  du  jugemen^,  |e  tout^  jus-    ^  .  -  « 

qi^>  cfiqiie  ^sfrai'sencourus  excddent  de6eaucouple»  moyensqu'iraurade  '    \ 

'|h jer  rindem'nitd  qu'il  a  promise  pour  sc  fail-e  dOnner  cette  autorieation,       '  '^      .. 

•  ^  Lea  terries  iJk'Itt  rdsolulioh.  ne  comjJortent  pas  une  autorisation  pour  lntenter«*    "'" 
.    I'actidn  q^i  a  donn^  lieu  a  cet  appel  et;encore  moina.oelle  d'appcler  du  jugo- 

.•ipent  rendu  fiUR  cette  action,     Muis  en  eupppsant  qu'une  telle  autorisation  ^uralt 
Jt^,  explicriem(J|ht  donnee^par  les  anoicM  «!t '  nouveaux  marguiiliers,  I'intimee     "'    .  °' 

sottHiW  :pel|!!t^  ^utoris^tion  serait  Jp^ffisant©,   parceqtie  d'apros  la  loi  et   • 
"I'ustfge^  il  iv'f  a  que>;corps  des  Pabrioiens,'  compost  d»  tons  les  paroissienS  '         . 

I    francs-tenai^ciLrt'  ^^unis  en  une   asseiublite  rtguli^re,   qui'  puisse  donner  une 
\   telle  autorisUion,  et  en  second  lieu  parcequo  I'autorisation  doit  etre  sp^ciale  et 
'he  q'appi|que.r  qu'A  la  prixs^d^i-e  en  particulier,  'que.  l'on  antfclpait  lorsque 
I'atawrisHtion  a  6^6  donjj<Se,  et  uon  A  i'appel  d'uh  jugemeni  qui  n'i  pas  encore 
ft^^tonW.    fin  fait,  c'cst  le  curS  seul  qui  au  nom  de  la  Fabrique  conteste 
par  tons  les  pfoc^^l^s  imuginables  up  procos-verbal  autopsant louver ture  d'une 
rue  demandee,.par  vn  grand  nombre  des  paroissiens  et  sans  auoune  oppo.*ition 
^e  la  part  des^autres,  et  qui  ne  ^wuvant  obtenir  I'autorisation  de  s'opposer  au 
,    voeu  ij^neral  d^  la  paroisse  a  m6me  les  deniers  de  la  Fabrique,  se  fait  autbriser 
dans  une* assesabliSede  marguiiliers  en  prenant  Tengagenjcnt  d'indemniser  l.i 
Pabriflue.    "Kicn   n^  ddwiontre  mieux,  que  c>t  lecui^.seul  qui  s'pppose  a 
I'ouverture  de  la  rue,  puisqu'il^n'a  pns  memo  pu  ob^nir  I'autorisation  des  mar^ 
guilliersa  oontestei-,  sans  s'bbliger  personnellement  a  payer,  lea  ifrais.        .     ' 

•  Les  autoriles  suivantes  etejblissent,  de  raani^rei^  na  laisaer  areata  d^ute,  que 
les  Fabpiques  ne  peuTent  "intenter  aucun  proces,  si  ce  n^'est.  c^^x  toncernant  le 
Kteouvrtment  des  revenus  ordinaircs  de  1%  Fabriqfl^  ;^^u^  autorisiition 

.    sptfoii^le des  paroissiens :^^  '        ,■'■'.:    \  .      ^4 


ita^m 


,.,    Ancien.D^nisart,  vo.  Marguiiliers  No*  42. 
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Nouveau  Ddnisart,  vb.  Fabriqu«  No.  6. 

Pigeau,  tome  1,  i^.  77,  e'al. 

Ouyot,  Kdpertoire,  vo.  Aoaemblde,  p.  681. 

A>^»KMtLKit  D«  PAHpi88E.-On  distinRue  etc.,  p.  682,  II.     Leg  nMonibl^es 


I 


LwCur**-! 

J/Omti««I  Ka- 
brlqaf  d«  Ver- 

and 
Corpontlon  of  ,-  —    n —  -—,  y  w.-,  *».      ji 

*v.«b2'rJl."'  f<"f  ■•"•«»  do  paroiasoa  sont  D^$)e»<aireB  dana  plasivura  oaa,  savoir,  etc.     2o.  Quand 

il  B'ugit  d'i^tenter  ou  de  «Q,utenir  qualque  pnwds. 

;         .;  ^uyot.Udp.,  vo.  Fubrique,p.240,ditqHerart.24derarrttdu2ATrni7Si 

rendu  p*ur  la  puroisae  St.  Jean  en  Grtve,  "  cat  applicable  A  radminiatratidn 
deti  diffi'reiites  Fabriques  dcs  rfglisea  paroisaialea  du  rojaunie." 
•  Cet  article  cxige  I'autoriBation  dea  paroiBfliena.  -    ; 

r  :  purand-de-Maillane,    Diet,  de  Droit  Canonique,  vo.  Fabrique,  *  jiage   349 

^  '     dit,que : '«  I^a  diBpoaitiona  de  I'arrfit  du  2  Avril  1737,  aont  fonddea  aur  Iw 

. :  "^  ordonnancea  et  aur  lea  arrdts."  "^         t 

Biret,  dea  Nullitea,  tome  1,  p.  212,  213  et  214.  • '      *      V  ' 


Perdn,  deaNuIlit^la,  p.  376,  377. 


Statuta  Refondua  du  Baa-Canada,  oh  18,  aeot.  46,,  reconnait  lea  aaaembUes 
dea  paroiasicna,  et  rigle  lo  mode  de  lea  ooi^voquer.  ,        •    ' 

Le  Statutdu  Canada  de  1865,  29  Viqt.  oh.  52,  aect  6,  p«rmet  aulFkbriqu^ ' 
d  emprunter  et  d'h^poth^quer  leura  bieoa  aprda  y  avoir  ^  aktoriaeca  dana  une 
aasemblde  de  paroisaiena. 


«>• 


\  -; 


Ce  Statut,  du  reate,  ne  crA>  paa  un  droit  ^^veau.     II  ne  faU  que  itjconnattre 

que  lea  Fabriquea  ne  peuvegt  engager  ouhypSfhdquer  leura  bienaaana  Tautoriaa- 
tiotitdes  paroiaaiena.'        '  «  ■,      > 

Voir  Statut  du  B.  C. ;  4,  Geo.  4  chap.  31,  S.  6  et  7.    "  /T     /  y  „ 
Si  lesmarguiUiers  pouvaient  aenls  autoriaer  un  procda,  aveo  appeUtoua  lea 
degrds  de  jurisdiction,  ils  engageraient  p«r  la  lea  Wena'de  U  Fabrique  et  les  ni  ■ 
veraient  .d'hjpothdquea  juaqu'au  montan^de  toutea  1m  condamnationa   qui', 
pourraient  intervenir  contre  elle.    Que  deviendraient  lea  g^^ranties  dont  1«  loi  a 
entourew  toua  lesbienadea  Fabriquea,  a'il  <Stait  permia  au  qurt  et  k  quelquea 
^arguUliera  de  les  engager  pdhr  un  montant  inddfini,  aurtout  «omme  ^ana 
tl  Qjip^ce  actudle,  pour  combattre  le  vobu  de  la  grande  majority,  ainon  dela  totality 
5  des  paroiasienBi  •.,  ^  ' 

Jn^kppealthe  Judgment  was  confirmed  ^  t1i^22nd  day  of  Marcli,  1872 

S!  ?°Tt      ^T^'*'*''^^''''^-^"'*''''  ^""^'  Carop,  Badgle/,  Drutomond 
mak^  J  J.— Mr.  Justice  Monk  diaseqting:  "  / 

The  caua?  having  been  brought  befortj  the  Judidal  Commit^  ot  the  PKvv  ' 
Connc^com^daaiibove  8tated,the  Judgments  of  the  sfcoA  Court  and  • 
of  the  Queens  Bench  were  confirmed  onthe  foUowing  grounds :  ^ 
J»Ba  Ct*rAM  :-Thi«  i,  «n  appeal  from  »  Judgment  given  by  the.  Court  . 
Q^eepaBench  for  the  Province  of  Qiiebep,  on  March  23,«ij  1872,  wjichaffirme 
a  Judgment  given  by  the  Superior  Court*on  the  30th  of  D^isember,  1869.     '  - 

The  village  of  Verchdrps,  situatft  within  *he  limits  of  ths  pariah  of  Ver- 
chW  was,  in  the  year  1857,  erected  into  an  incorporated  village,  in  the 
mmgjr  preaciibed  by  the  f  ^^--^hj-^-j  q -'  ~      .  -     e  »  •  ,  *»"' 
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TJie  Municipal  Council  of  this   Parlih   hiTing    enterUined  a  pi^poml  for   r^ctw 
fording  a  new  street,  ^hioh  would  pam  aoroaa  a  portion  of  land  of  the  "fabrique  "  ^yimOUMU 
of  the  fwrith,  ocoupipd  by  th.e  our^,  between  the  same  and  another  part  occupied  t'^I^'vJ^ 
by  the  convent,  afso  belonging  to  the  "  fabrique,"  public  notice  waa,  on  the  30th       '^ 
Jaly,  18«9,  given,  that  on  the  following  10th  of  August  a  speoiaf  meeting  on^^P^fi^ 
the  Municipal  Council  would  be  holden  for  the  purpose  of  considering  or  review-     ^'''"•'•^• 
ing  the  report  (procda-verbal)  of  the  Superintendent,  who  had  recommended  the       f^ 
formation  of4he  new  street.  On  the  9th  of  August,  1868,  a  meeting  was  holden         ' 
of  the  oufiS  and  marguilliers  of  the   "  fhbrique,"   and  certaiA  former  mar-  i« 

guilliers  of  the  "  fabrique,"  butane  parishioner  who  was  not  or  had  not  been  a 
marguillier  was  summoned  to  it.  This  meeting,  thus  composed,  resolved  to 
oppose  the  formation  of  the«tfeet  and  the  homologation  or  ooijfirmation  of  the 
report,  and  they  appointed  the  cur6  as  the  special  attorney  of  the  "  (Euvro 
at  Fabrique,"  to  take  the  necessary  steps  to  execute  their  resolution,  thecur^ 
binding  himself  to  defrny  all  charges  thereby  incurred. 

On  the  10th  of  August,  the  next  day,  the  cur^,  acting/on  this  authority, 
appeared  boforb  the  Municipal  Council  of  the  parish  of  Verohires,  and  opposed 
the  oonfirniation  of  the  report,  but  the  Council  affirmed  it,  with  some  varintions 
not  material  to  the  present  case.  The  cur6  appealed  from  this  dcoi«ion  to  the 
Municipal  Council  of  the  county,  and  that  Board,  on 'the  Vth  of  September,  " 
disn^issed  the  appea'f  with  cost-;,  and  confirmed  the  rejfiort,  except  so  far  as  it 
provided  that  no  compensation  should  be  paid  to  the/"  fobfique  "  for  the  land 
required  for  jthe  new  street.  .      ' 

In  tl»e  month  of  October  the  cur^  brought  an  action  in  the  faames  of  the 
appellants  in  this  cause,  that  id,  "  Les  Curtf  ot,  Marguilliers  de  I'CEuvre  et 
Fubrique,"  &o.,  against  the  renpondentf*,  that  is,  "  La'  Corporation  de  la 
Paroisse  de  Verchires,?  in  the  Superior  Court,  and  filed  a  declaration,  in  which 
he  prayed  that  the  proceedings  of  the  respoiidents.  as  to  the  making  of  the 
»to»t/ might  be  declared  null  and  illesjl,  and  that  tie  respondents  might  be  res- 
trained from  disturbing  the  enjoyment  and:  possession  by  the  appellanr^  of* 
'  theit  l»|nd,  atad  he  pruyed  also  ,|br  dumagei?.  :  , 

To  this  action  the  respondents  put  in  a  plei  known  to  French  jurisprudenco 

^  as  "la  fin  de  non  recevoir,"  to  the  effect  that  the  jippellanU  were  not  competent 

:to  bi;irig4he  action,  inasmuch  as  they  were  :not  authorized  to  do  so  by  the 

'  pwrishioners  regularly  convened.     [Jhey  also  j)ut  in  further  pleas  which  it  is 

unnecessary  to  specify.  .  The  appellants  replied  that  the  authority  of  the  parish. 

ioners  was  not  required  by  law  to  enable  th^  to  bring  the  action,  but  that 

the  authority  given  by  the  present  and  past  Marguilliers  was  sufficient;  they 

S  further  replied  that  it  was  not  competent   to;  the  respondents    to  raise  this 

*^e^jf)n  of 'the  "  autorisation  "  which   ooulis  only  be  raised  by/ the  parish- 

~~  ioners  nDi  "  fabrioiens  "  disavowing  the   attorney  or   the   appellants   in  tha 

action,  and  that  the  plea  of  "  fin   de  non    r^cevoirf  was  bad  in  law;  and 

they  also  specially  replied  that  the  authority  |f  the  parishioners  to  bring  the 

action  was  not  necessary  acCording'tn   thn   laW  and  nnstnm  of  tha  fnimtryj 

and  particularly  according  to  the  usage  established 
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in  the  parish^  but  that  an 
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JiT-uKd  7'*'""'^  P''""'  ''J'  **■"  J^""'  '""^  P™"""*  nitrguillieri  wm  luiBoieDt.  There  were 

i.oenTn.etVi." »'""  "'^Of  ropjioatioiifl  not  iiffootinR  the  prownt  ohm. 

"'""rteJiy""      WitricH.sc«  wore  yxmiiinod  on  both  aidoH  before  Mr.  Junico  Borthelot,  who,  on 

corponuon  -f  ^^^  ^"'''  "'"  l>«'«<''»lM'r,  1869,  dooidod  thiit  the  evidence  did  oatublish  an  uwisein 

TilShw^?'  »'•«  i'"»-'"«>  «f  VoroWro.  to  .umiiion  nil  the  parinhionew  to  fc  TOoctioB  oonTcned 

for  «uch  a  purpose  m  the  one  for  which  this  mooting  had  boon  holden  bv  the 

cur/"  iind  niarRuilliers  alono,  thii(  mo^mn^  waa  not  contrary  to  the  general  law, 

,  and  that  the  reapondents  were  entitlodr  to  ruiso  the  qucBtion  as  to  the  want  of  duo 

"  tutofisution.'' 

.  From  thia  judgment  there  was  an  appeal  to  the  Court  of  <}ucen'H  Bench,  before 

V     whichr  tribunal  it  was  twice  argued,  and  the  judgnjent^of  the  Superior  t]ourtw»s 

■'       affirmed  by  the  opinions  of  four  judges  against  one. 

From  thow  judgments  the  appeal  has  been  prcaon  ted  to  Her  Mnjesty  in  Council. 

;     Their  Lord8hi>  are  unfortunately  deprived  of  the  written  reaaons  of  the  majority 

'         of  the  judgca  in  the  Court  below,  which  havo  been  destroyed  by  fire  ;  but  they 

liaTO  before  them  the  judgipont  of  Mr.  Justice  Bertholot,  the  notea  of  Mr. 

J  ustice  Cnron,  and  the  judgment  of  the  dissentient  judge,  Mr.  Justice  iMoirk. 

Upon-  the  undisputed  fact  in   the  ease,  thht  the  "  autorisation  "  for  the 

pros,  cution  of  this  epit  was  given  by  an  nsacmbly  compoaed  exciuahtely  of  tfae  old 

,     tfnd  new  marguilliers  at  which  the  curd  presided,  (Record  38,  p\201),' the 

~  alve/ffl  questions  of  law,  which  have  been  maintained,  were  raised  Sore  the 

Courts  below,  and  have  been.again  insisted  upon  before  .their  Lordships-^Phey 

may  b^  concisely  stated  as  follows: —  ■    \ 

First,  was  the  "  autorisation  "  Mffioiont  or  the  position  on  which  the  r^spon 

dents  rely,  a  nullity  ?     Secondly,  If  insufficiijht,  and  a  nullity,  was  it  compe^nt 

.-  .    to  the  re8p.indent8  to  plead  ^j.  nullity,  or,  in  the  language  of  the  French  juri^ 

f      ^  prudence,  •'  topposer  la  fin  dition  recovoir '*  to  this  action  ? 

No  question  on  the  merits  of  the  case  has  been  decided  in  the  Courts  below 
■    *     *^  for  je  now  mooted  before  their  Lordships.  ', 

.  The  firat  queation,  jiamely,  was  the  "  autorisation  "  auffioient  ?  is  the  really 
impbrtanib-and  aubatantial  queation  in,  the  case.  <     » 

Their  Lordshipa  have  carefully  examined  the  Vatioua  authorities  which  have 
been,  cited  to  them,  as  well  as  others  upon  which  it  appeared  tfi  theni  that 
reiianoe  might  be  placed:  ''<,  *» 

It  seems  to  their  Lordships  proper  to  make  at  the  outset  a  general  observation 
upon  the  weifeht  which  is  due  to  French  jurisprudence  and  law  upon  the  present 
question.  .        ' 

It  has  been  urged  that  the' Edit  of  1663  which  created  the"  Cpnseil 
Supdrieur  "  in  Canada,  required  that  all  subsequent  edits  should  be  registered 
bpfore  they  bej^me  law  irrthis  French  Colony,  and  that,- therefore,  the  author- 

fl  "les  derived  firom  French  law  where  this  condition  was  wanUng  weitf  of  little  or 

"  •  no  weight,  f/         w 

But  their  Lordships  are  of  op'inion  that  this  proposition  is  too  broadlv 
stated.'  «  "  ■' 

oiievihHjg  to  w  tb&t    au  Edit  required  registration  before  ii  couM" 
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r^x  .  ■~.\ 


UT 


become  poaitiM  law  in  Canada,  an^  another  thinR  to  «nj  that  French  juriapru. 

denoe  r»latinK  to  »uoh  EdiU  can  bo  of  no  .rail  in  the  conatruotion  of  CanadI,...  MiTaSSt?*. 


law  or  intorprvtution  of  Canadian  u«agp. 
It  appeara  to  their  Lordahipa  that,  for  thoao  pui 


rlqu* 


'  ■ 

.  :      ,               •        '       ( 

■  ■■  -m   . 

.* 

J^l 

brlouadaVi 

t       .   .    .        ,        ;      .        ■  '    r-wO««9,  ni»d  no  limilod,  the        »"U5"' 

French  junaprudcpcoha.  boon  rightly  relied  upon  b\  the  Court."  below,  and  ^jah-of 
uiBkt  be  fconiidored  by  lh(*  Lord«liip«.  A  v«reii«»«i. 

It  ja   munil^at  that  .ho  early. French  CHoniats  muV  have  imported   auch    ' 

portionaof  I-ronoh  law  rdutiog  to  F«bri.,uo»  aa  were  applioublo  to  their  new  ' 

>    p«mHioi».     Such  p^tioDB  niaat  have  constituted  the  foundation  of  the  unwritten 

law  of  ouBtom  which  aprung  up  in  Canada  before  positive  luw  was  enacted 

-  '"   *•'•■•  ™""«"  for  the  Colony.     Judge  Bouudry  «eema  to  atate  the  matter 

lairly  •n.bi,  recent  work, «' Code  dea Curds  et  Marguillien,  et  Paroiaaiens,"  p.  2- 

_      Un  grand  nombre  do  ces  rdgles  d(irivent  d'ordonnanoea  renduea  depuis  1 66;J 

et  qui  uont  pua  eu  force  de  loi  jci,  n'ayant  pas  dtd  enrogistr^sj  au   Conscil 

Hup^rieur  do  Qu,5bec;  eependant,.068  6rdonnancc8  sont  sou  vent  invoqudes  dan? 

nos  Tribunaux,  du  moina  eommc  raiaon  <5crito."     In  the  absence  of  any  entabliahed' 

usage  or  CuHtom  it  ia  right  to  consult  the  aotborities  of  great  French  Jqrista  like 

mkAmrt  and  .Merlin';  and  aomotimea  of  French  <iditfl,  which  though  directed  to 

a>rticular  Mission,  or  Puroisao,  not  unfrequontly,  aa  in  the  case  of  the  "  Arrfit 

do  St.' Jean  en   Gr6ve,"  contoined-aa  Durand  do  Maillanne,  in  his  recital  of  it 

»t   lepgth  expressly  points  out— a 'summary   of  principles   opplicable  to   th« 

general  subject.  ,  "   '  •  ^ 

In  the  recent  case  of  Dame  Henriette  Brown  v.  Lcs  Curd  ct  Mur^tuilfiers  de 
1  a-.uvre  ct  Ftrbrique  de  -Notre  Dame  de  Montreal,  their  Lordships  had  occasion 
to  conaidcr  the  eharueter  and  nature  of  what  is  ouUcd  "  la  fabriquc."     But  it  may 
be  ua  well  to  cite  upon  this  subject  the  dortiiite  language  of  Guvot    Rixt 
tit.  "Fabrique,"  Art.  24:—  -  '   .  ' 

I'  C'ehtce  qui  appurtientdune^^glise,  tantpour  les  foods  ct  les  revenus  nffectes 
t\  I'entretien  ou  A  la  reparation  do  I'egli^  que  pour  les  argenteries  et  les  orne- 
mentP."  .  ^  ,  T  "  desigoe  aqssi  par  ce  terme  de  fabrique,  le  corps  oul'assemblee 
de  oeuxqui  opt  raduiinistrationTliBa  foods  et  revenus  dont.on  viont  de  parlor." 

It  seems  U)at,  except  in  Quebec,  pariM),e8  were  scarcely  established  in  Canada 
before  the  War  .i679,  and  that  Vcr5h^8  waa  cdnstituted  a  parish  as  late  as 
1722;  the  fitst  appoiiitmeftWof  miirguilliers  in  that  parish  appears  to  have  been 
in  the  nextlyear  ;  and  the  extracts  from  registers  of  Jhis  parish  show  thit  the 
parishioners  ^ilmost  imtnedmtely  exvrcised.jho  right  of  choosing  the  niuiguilliers. 

Thefcneral  question, -however,  as  to  the  nature  of  the  subjects  which  could 
legally  be  dealt  witfr,  by  the  cure  and  the  margiiilliers  in  ehaige,  or 
by  the  &ure  and  the  old  and  new  murguilliers.,  whhout  the  oonsLiit  of 
the  general  body  of  pariHhioners,  appeare  to  have  not  been  very  strictly  inquired 
into  io  this  parish  of  Vercheres  before  the  year  1830.  About  that  period  local 
ciroumstances^caused  the  question  to  bo  agitated.-  At  first  the  ecclesiastical 
aalho^ittpa   appear   to   have  considered  iha't  the  intervention  of  the  body   of 


ihe,  parishionprriipon^RnoslanrBu^ot  relating  to  the   Miibrique '^WiliT 
gratuitous  concession- on  thtf  partof  the  Bishop  lo  the  parishioner.',— a  proposition 
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■S-SlS.rH.r        .   !'  •  '"  ""^"""•«'.t««n  maintoiaed  bjr  the  Oounitol  for  the  ■ppel- 

'Sr/r  !?        r  "'"*'  ^«'-*'"»;'P";  ^ut  it  »  now  admitted  that  on  two  occmire, 
'^Tk^     '-  '*  '«'•'*»  »•"'  convention  of  th.,  whole  body  of  the  periijliioner..  i»  re.,ulrcd  by  Uw. 
C«™oJX,n  of""^"'/.  "'0  oooaaiona  of  ofeotiiig  neir  inarR^jlliorii,  and  tho  rendorins  of  tie 
"i^n"'  ""^"nt*  I'y  H'«  oW  marKuillier..     Thia  i.  «iid  to  bo  a  conoeaaion  to  tho  parl.V 
iODora  aiuco  th«  yoor  1843.  '  I 

The   fact  ia,   (bat  about   thia  period  an  important  law-ault  Wait  ooinmcoood 
i       which  waa  decided  by  th«  Queen 'a  Henoh  in  1844-45  i 

The  name  of  the  onae  waa  <•  Kx  p„rU  ttonou^"     Tho  mnrKina!  note  of  thJ 
reporter  in  «orrect,  and  in  aa  followe  :  — 

"  liW  notabloa  ont  droit  de  partioiper  ill  I'dlcof ion  den  niaiiuillicrs. 

% — -^lioa  notnbtea  aont  toua  loa  paroiiplona  oontribuablci.        T^ — 3 

"  I^oM  ourtf  ot  marguilliorH  pouvont  «tro  oontrainta '  d'appcIcV,  lo«  notabloa  aua 

flBseuillt'oa  pour  l'<5ioction  do  mnri,'uillicrM,  au  moyon  d'\m  writ  do  mandaniua. 

"  ^"  retour  fait  par  lo  oui:6  ct  lea  »iurj(uiiliers  qu'iU  ont  off«r\  d'udmottro  aui 
aaacnil.  .'OS  cortaincH  pcrnonuoa  notablea  par  leur  (5tat  ct  leur  ranW,  a  rexclasion  | 
de  la.f.iMi6ralitd  dua  paroiaaicns,  oal  dt^olarn  i»Hufflsant  ut  iil(^Iul."— (I{o»    de 
Juris.,    1S45-4C,  Banc  du,  IJoi,.  Qu<5bcc,   Philiippc   ItViiiouf.   lequprant  pour 
Mundumus.)  -      v 

After  this  decision  it  became  impossible  to  deny  t)iiit  f.V  cortail"  purpo.sca  tho 
consent  of  tlio  parishioners  was  ncccsiiury,  at  all  events  in  parishes  n  wiiieh  there 
WAS  not  a  custom  to  the  contrary.  \ 

^But  the  principle  jiupon  which  the  decision  is  fo»nde<i  is  imrortant.'    It  li 
..„,       "  clojrl/,' to  tho  effect  that  in  all  questions  of  j;rave  cbiisciubnco  offcctiiig  thciji 
parish,  the  parishioners  hove  a  riglif  to  bo  consuhod,     THiH  np  wars  to'  their 
Lordshipa  to  be  tho  true  docUijic  derived  from  the  reason  of \he  t  liHg  and  to 
supporled  by  tho  general  aAalnppci of  the  law  relathig  t6  comni«m  «.   ° 

The  argument  that  tho  cortcdsjrtons  originally  flowed  fronl  thi  Bishop,  ind 

tjiat,  therefore,  the  parishioners  have  no  right  iu  tho  matter,  is  roilly  untcn/ble,  ■ 

While  the  revenues  of  the  parish  wore  derived  delusively  frdii  J  portion  (rt^tho 

dimes  ;  while  the  civil  authority  was" not  resorted  to  for  tbe  purpiso  of  enlWcing 

^       ratds  for  the  maintenance  of  the  scrvicea  and  ornaments  ant    liroperty/of  the 

;         "~         church  ;    wliile  what  is  now  known  as  th^  oflBce  of  marguillicf  Jas  unl/nown  to 

**»e  civil  or  municipal  law,  the  argument  might  have  been  phuj[ible;/but  since 
the  corporation  called  the  parish  has  been,  legally  founded,  and  sLpo/ted  By  civih 
and  secular  authority,  every  parishioner  has  an  interest  in  t  \i  mi^nBge^meDt  of^ 
-  .    ita  property,  and  the  argumenti«  without  foundation  (in  prinoftle.  'W 

.  Accordingly  the  books  of  authority,  and  the  sentences  of  Frifrieh  Courts,  great- 

ly preponderate  in-  favour  of  such  rights  of  the  pjurishionerl  as  arc  claimed  in 
this  suit.  F 

--*^-"-----        »••'"'  '  '    1  — 

It  18  quite  consistent  with  the  existence  of  these  righteAhat  tho  marguilliew 

chajsen  by  the  parishioners  should  be  invested  with  a  limited  power  sufficient  fo*, 
the  transaction  pf  the  ordinary  business  of  th^  parish,  ^d  tor  the  supply,  j^(  the 


;r  ordinary  neeesattiea  of  divineTroTanpr 

y  The  law  can  scarcely  be  stated  with  more  perspicuity  tha/n  it  is  in  the "Nouyeaa 

g:    D^niiart  (358-9),  under  the  title,  "  Fabriques  dea  PuroiAses." 
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"  Lm  fkbriquM  Mnt  r^gltfea  dans  tf«aK  njpHotm  d'aiMnibl^,  aavoir,  dana  iw  Ut  fmn  ai 
aaaenibldea j^^noraloa at  daM  l«a  aaaembl^ea  partiouli^rea  qua  Ion  appollo  jNiem-  i!''41."i5hil 
bUe  du  bureau  ordinaire.  Dana  d'autrea  parolwioa,  iturtout  k  la  oanipaKnt.  il  '"^S^*' 
n'y  a  paa  da  bureau  ordinaire.  Tout  oo  qui  oat  d'adminiatration  oouranto'etcorpo^L  ^ 
joumalldro  eat  dirigd  par  h»  marKuilliera  aeula,  lea  affairea  imporUntoa  «u  triiit.  "v.!ljS.?'^ 
cut  dana  lea  oMMMnblt^cH  ^<<n^rule8  de  la  paroiaae."  • 

Souio  rclerciioe  haa  iilroady  been  niado  to  the  Arr«t  in  th?  oaae  of  St.  Jean  ea  /' 

Gr^TU  delivered  in  1737,  which  the  learned  oononiat  Durand  do  Maillanno  mhn 
to  aa  a  oolleotion  of  the  ruloa  of  law  applioablo  to  the  rIghU  of  pariihionera 
and  the  duty  of  murguilliera. 

It  ia  only  neoeMaary  to  refer  to  three  of  the  Articles  of  this  Arrflt : 


"Article  20.  Sera  fujt  en  outre  un  dtot de  toun  lea revenua,  tant  fixes (|uo  oo*' 
uola  de  la  fnbriq^io,  enaemble  de  toutea  lea  ohurgos  et  ditfwnsea  d'ioello,  tnnt  or- 
diimirca  qu'extraordinairea,  &v. 

••  Article  21.  Ne  aera  faito  auoune  autre  d<$ponsepar  le  luarguillier  eoioptable 
ea  exeroico,  que  cello  iiientionn^e  au  dit<Jt«it,  ai  oo  n'oatqu'il  en  cflt  tfte  d4\MT4 
dana  une  oasonibi^e  du  Bureau  ou  dana  une  aaaeuibl^o  gin^rolc,  ainai  qu'il  acra 
dit  ci-aprdM.  * 

"  Article  24.  Ne  pourront  loa  marguilliorH  entreprendro  nucun  prootV,  ni  y  d^- 
fcndre,  fairo  aucun  eniploi  ni  romploi  des  donien  appartenanta  t\  la  Pubrique,  ni 
acrfcpter  aucunca  fondutions  sunn  dilibdration  pr&<5dcnte  de  i'aasenibliJe  gon»5rale ; 
sans  prdjudioe  neunmoina  des  pourauitcs  neccsaaires  pour  le  reoouvremont  deH 
rewnua  ordinairca  do  la  Fubrique,  pour  I'exdcution  des  bniix,  et  pour  fuire 
pasaer  des  titrea  nouvoaw,  pour  raiaon  do  quoi  il  en  sera  d61iber<5  au  bureau 
ordinaire  ;  et  dans  tous  lea  cod  du  procda  &  intentor  ou  ^  aoutenlr,  sei-ont  deli- 
vrties  aux  procurours  ohargds  d;oocuper,  des  copies  on  forme  do  dtflib6^ation^ 
soil  du  bureau  ordinaire,  soit  de  I'assemblee  g6n6rale."— (DiW.  de  Droit  Can. 
Durand  de  Mditlnnne,  tit.    "  Fabriqite.*fl^' 

Tho  authority  of  the  Ancien  Deiiiaart  (V.  SIurKuillicrs,  p.  248,  No.  42)  is 
also  tofy  pertinent.     He  says:— 

"Des  inarguillicrsne  peuventintontor  aucun  process  ni  y  d<Jfcndre,  fairo  aucua 
emploi^  ni  i-euiploi  des  deniers  appiirteuant  A  la  fubrique,  ni  accepter  uucune 
Ibndation,  sans  y  Otro  autoris^,!  pur  uno  deliberation  do  I'asseinblee  g^mVale  ; 
luais  il  peuveiit,  sans  autorisation  particuiiAre,  faire  lea  poursuites  ncoossaires 
pour  le  reoouvreiiient  des  revenus  ordinairos  de  la  fubrique." 

It  would  be  useless  to  accumulate  further  authorities  from  French  writers  on 
this  point. 

It  i8%>luin  that  modern  legislation  in  Cani^da  haa  been  founded  upon  the 
basis.of  this  jurisprudence.  By  the  Consolidated  Statutes  of  Lower  Canada  (cap. 
18,  fee.  8)  it  ia  ennoted  that — 

"'*  Whenever  it  is  required  to  erect  any  new  parish,  to  dismember  or  sub- 
divide any  parish,  or  unito  twi^  or  more  parishes,  or  to  alter  or  modify  the 
bounds,  limits,  or  division  lines  of  any  pariah  already  establiihed  and  erected 
i*0S^  1*<»^T^  wlHHi-ifr«q^j>tttT8fa  oi;mi88faw,-hrtrTC<ialw    to  tonstriicr 
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•ueh  ehflwh  flr  eh«|*I,„r  •  parwnnK.  houiic,  aod  the  appurioiianofli  then 


brtJi'in-Jr  ^f"'  "'  •  o»'»'<l»-J'»r.J.  or  to  .Iter  or  rtfkiir  the  «,„«,  „r  ,nj  of  them,  in  .n,  of  iU 

•nil 


M. 


4. 


■aid  oa*o»,  on  •  (MlUton  of  a  imOorUy  of  the  inhabitunU  ( boing  fn^jhoMwrn)  la 

Zi-:;i::;:„f"«'^»"«'  '"  "'^'•»'  »!'«  •'"•o«ion,  wl^dUWon,  .H«.u.mh..,m«n»,  rtr  jinion  of  .ny 

TM«ti«f«.     imruh  or  pnri.h«ii,  or  in  «ny  allflrntion  or  uio.littoatioii  of  th«  txiunda  or  liiuitH 

o(  any  pnriMi,  or  iut«rMti><i  in  th<«  construction,  oi'  in  any  ojlerntion  or  r«p«ir.« 

of  Boy  church,  purwrnnKo-houii..,  nr  churoh-yird  m  •foronui.J,  iiuch  iwliijou  Mng 

•*«  pr<'»o"«iul  to  the  Itonmn  (Jttlholio  HJHhnp  of  the  dioccee, "  io. 

^  Ami  motion  45  onnct*— 

•'  And  for  nvoidiujc  doubtR  im  to  the  perifl^^who  ou;iht  by  law  to 
poneriil.  poriah,  or  '  fiibrii|uo  '  ntuetinitii  for  th'i  eiection  ..f  chui^ 
either  I  urpoiM?i  for  which  pariah  and  '  frtbrique '  me«tiii}^  art  bj 

the  J{  M.inn  ('iitholic  ptiriMlu>H  of  Lower  t'uuodn t 

"  L  Kvery  Kuucrni,  •  fubrifjuo,'  and  pariah  nioctinff  for  the  cL 
wiinHtH  and  other  purp(m,>a,  for  wliioh  the  law  ru«|uiroa  ^^horal  .. 
paiiahoa  and  luoinbcn  of 'fubriquoa,'  in  the  Komnn  Oitholioparll-p.  „.  .,„wnr 
Canada,  ahiill  be  prcaided  over  by  tho  cun?  of  thy  parish  or  tho  prieat  aduiiniatertnK 
tlie  aunio,  and  every  procoedin«  at  audi  luootin;^  abail  bo  ontored  in  thu  roKhtcr 
,  of  proceedtegi  of  audi  pariah  in  tho  UHUai  luannctr  and  form,  notwitlwtanding  any 
uaane  or  cuatoiu  to  tho  contrary  which  may  have  boen  imroduood  into,  any 
pnriahca.     (23  Vict.,  cup.  07,  hoc.  I, ) 

"  2.     Every  auoh    pariah    nieutiiiK   Nliall  bo  auninionod  in  tlw  niunnur  uaual 
In  tho  jmriah.     (Ibid.,  aec.  2.) 

'•3.  The  only  peraons  who  ahull  be  entitled  to  TOto  at  such  p,irl«h  mootlnga, 
when  huck  pariah  njoetinnia  are  necowury  to  the  election  of  churohWurd^p 
ahttll'b^tho  roaident  puriahionerii  bein^'  householdera.  ( /tiV/.,  »oo.  3.)  ^^• 

"  4.  Thia  »|Uu«tion  ahull  not  affoet  •  fabri(|uo  '  and  p:iriali  nieotinira  which 
^havc  boen  held  and  proaided  over  contrary  to  tho  proviaiona  lluTeof;  and  any 
/-'pnweedin^rB  which  have  been  or  chull  be  instituted  in  oonHei)ueuce  of  auoh  nieet- 
injrs  ahull  bo  decided  aa  though  thia  aeotion  had  not  boon  onuoted  "     (Jbid 
aec.  5.)  • 

Tho  nllegation  thot  a  contrary  ou.stom  prevailaln  the  pariah  of  Verohdrea 
reniaiita,  to  be  considered.  At  one  time,  no  doubt,  a  groiMi  Variety  of  uaag« 
and  custom  on  this  subject  pre»uiled  in  Franco  ;  and  aome  variety  has  liisted 
in  (Jun;i<l  i.  Oral  and  documentary  evidence  with  respect  to  tho  al1ej?od  custom 
in  Vorchoi-ea  was  produced  before  tho  Courts  bolow.  Their  Lordshipa  ha^e 
<'«uniined  the  Schedules  and  Summary  taken  from  the  Registry  on  this  sub- 
jact  which  form  a  part  of  the  Record  before  them.  jF        , 

^Thero  or«  certainly  some  errors  and  omisiionsi  in  these  documents;  but 
their  ^^ordahipa  see  no  reason  10  suppose  that  such  errors  and  omissions  were 
int.!ntionul,  or  that  the  Cure  is  open  to  any  charge  bf  m«/'»  Ma  in  thia  matttfrT"" 

iJut  jsjoart  from  this  circuinstince,  the  Courts  below  hold,  and,  in  the  opinion 
of  their  Lordships,  .rightly  held,  not  only  that  no  such  contrary  custom  had 
been  established  by  tho  evidence,  but  that  ■ 


.„^^  „j  ,„„  v»mvHBc,  uui  Him  ■  flUHiom  ot  summonmg  ttrn  y„Lrt*t^ 

lonej^  «r.  M  but  tho  ordinary  occasio  is  of  the  parish  was  proven.  (Record, 


p.  16?^ 


m' 
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f 
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Tli«  MMtult  of  thair  T.ordithliw' exaRiinit(r«Ml  of  lh«  litrtory  of  ond  aulhoritiM  oil   ,^  ,.^ 
tb«  first  qiicMti«»h  in,  tliat  the  iiiattnr  of  takiiiK  U^n\  procwiiliagH  with  rotpMt  to  l*."'*^""*^ 'f 
■this  roa«i,  ina»n>uuh  oa  it  >ffuotatl  tho  prop«rty  of  tlio  "  fubrlque"  tiid  inoarrad  ■"Wu*  <i«  V«t» 


chtrw. 


th«  rwponiiibillW«r ■  Uw#utt,  «m  a  oiattor  ot  that  aravitT  and  iinnorUoM  whioh         ••><! 

».  ,     ,  ,  ,  .1  .      .    ■.  .  .       .  <:orporMlon   of 

a«!ccrdiii)<  to  principU>  ami  nuthority  mfuired  tho  firoviouN  "  autortaatlon      of  tbai**ri«h«r 


llie  luirihliioiiiTH  tliily  ooiivniicd  for  diiliburatinii  on  tlia  aubjitot  ;  aitd  thuttharu 
>i|  no  Hufllriont  «vidi:nc«  of  tho  exin«no«  of  any  ou^tum   In  thia  parilb  wbioh 
reinlefH  th«  jronorul  Inw  innpplicnlilo  to  it.        ^m,    '  -CT  / 

I'll''  n'liiiitnintf  (jiicntion,  niiiii«ly,  whether  It  wan  oonipotont  jb  t)i«f«apandflnta 
<o  jtlcad  thiM  niilliljr  lnK<^  "  (in  d«  non  rooovoir  "  ia  loully  a  quontion  of  pl«adinK  ',     ^ 
and  llioir  Lor)li4hipiA.would  Iw  vttry  reluotiinl   to  iiiturfer*  with  tho  daliborutn 

-—^tldnnteaU  of  tlui  two  Cuiia  liin  Cotj^rtrtTtuipoottng  it.     Thflir  l^ordHliip,  howflfer, 

have  oon^ulti'd  variouN  uutlioriticH  on  tlua  aubjout^  and  find  theiu  to  be  buoh  aa  ' 
fully  to  wiirriint  ttdRopinioii  of  tlio  Judaea  of  tho  C  >urti  below. 

Thu»  Dulfoi^ptlio  enrlier  f.IUion  of  bla  worit  (Dalloi,  Juriii.  Oon.  du 
Riyniiiiio.     Ti^Fiihriqun  d-'w  K^'li«o«,  Tom.  8,  p.  14,  a.  5«):  — 

"  licd^fintrd'autorisiitioii  di>  l.i  fitbriquo  produit-il  una  nullit«$  abitoluo  ?  l'au> 
'    toriiuition  eatellu  mJcesHiriru  pour  diSfundre  aur  I'uppAl  ot  pour  au  pottrvoir on         • 
oaH'ition?     Noun  noua  en  rtSI'ufoiH  tl  oe  <|u«  itbua  avona  dit  nur  ooa  queationa    ' 
au  mot  •onnimunoa,'  reotioii  2." 

It  isobvioiiK  that  no  dtMiiiio  ion  in  prinoipla  npon  thia  qU)>ation  of  pleading 
«an  bo  tukon  between  the  caion  of  the  "  Fabrique  "  and  tho  Coiumaoe,  and, 
accordiniily,  following  this  niRsronce,  their  Lordnhipn  find  that  in  hit  later 
edition  of  1848,  the  author,  under  the  title  "  Coiuoiunc,"  tit.  B,o.  li},< obitrTM, 
flrat /No.  1764)  :r- .      *  ''^  •■     f  ■■■•■•.:■      '  '"\:'Sj?i"' 

"  Effet  </«  difyut  <fautmmtion  d  VignrdJe  ta  commune. — Ld  ddfendeur  pour-  . 
auivi  par  uno  a6iiiii)iuAe  non  autoriado  &  coleffet  peut  crivoyor  devunt  i'autoritd 
.  .judiciaire  une  fin  de  non-ntcovoir  tir(^e  de  riuoapaoito  do  aon  Bdvenaire,  et 
*  lea  Tribunaux  doivent  acoHoillir  eette  ezooption,  alora  qu'elle  eat  juatifi^." 

Farther  on,  in  paragru()h  1 ,779,  he  conaiderB : —  >•  ^      ** 

"  Effet  du  dtfaut  d'autorUation  d  I'e^arddtl'adoenairedeta  Commun*. — 
Si  le  dofundeur  aetionnd  par  uno  commune  non  autoria^,  aoit  par  auite  d'un  refUa 
.  tlu  Conseil  de  Prdt'eoture,  aoit  parco  qu'elle  aura  n^ligd  de  a'addresaer  a  oe  Conaeil,    J^ 
oppoHe  la  fin  de  non  rooevoir,  tir^  de  oette  Ttobtion  dea  formea,  la  commune  doit 
^tre  declanSe  non-rccovuble." 

DalloB  examines  tft  length  the  question  wbetheri-^if  "la  fin  de  non  reoeroir" 
has  not  been  invoked,  tjhe  adver&ary  of  the  '*  Cotdmune  "  can  avail  himself  of  the 
nullity  roedlting  from  the  dofeut  of  "  autoriaatio^^'  He  observes  that  there  have  . 
formerly  been  three  sohoolH  of  opinion  upon  thia  subjeet.  AjBoording  to  one 
Mhool  this  defect' produced  an  absolute  nullity,  and  oouldbeallegedat  Hoy  stage 
-~  of  the  cuuse,  even  before  the  Court  of  Caasation.  Aeoording  to  the  leeond  -  ^ 
^^flohool,  tho  exception  must  have  been  taken  Ibefore  the  Judges  of  First  Instance. 

Between  these  two  sohoola  of  opinion  came  the  third,  of  which  Merlin  wis,  in 
faet,  founder,  and  which  nltunauly  triiunphed.     Thig  illitiDgiiiahed_Frin^B|L_ 
.Jurist  arrived  at  the  oonoTustoa^at  the  objection  must  have  been  takea^bemHp^ 


VtntiMw. 
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"^SS^J./"-     This  has  now  become  the  law  of  France,  and  the  whole  tnatter  is  thus  summed 

Cotpowtlon  of  ™P ''//'«"««: — 

th.p«i.Uof       "  Ainsi  et  pour  r^sumer  ce  ^ue  nous  venons  do  dire,  lepourvoi  en  cassation 
tondd  sur  ce  difaut  d'autoriintion,  ne  pent  etre  ouvcrt  4  I'adversaire  de  la  com' 


Tcreherei. 


/ 


i 


,  ,  ..-  ^ ..,.., .w.v  ..  .  auvcnutire  uu  la  OOm- 

mune  qu  autant  que  ce  woyen  a  <5te  propose  en  premiere  instance  ou  en  appel  • 
ma,8  il  peut  fitre  invoque  dewntles  juges  du  second  degr^VJuoiqu'i!  Ht  I'ait  pki 
etd  en  premiAre  instance,  4  moins  que  la  pprtie  n'j  ait  retoonc^  e.pressement  ou 
taciteraent."    (Par.  1786.)  •        '  / 

Merlin,  in  his  "  B^pertoire  de  Jurisprudence,"  titif^  "  Nullit^'l' J  2  "  JPar 
qui  les  nullitds  peuvent^lles  fitre  allrfgu^es,"  says :—  '   .*  d'f    '-  '  ^  - 

„  "  '•  ^"  distingue,  sur  cette  questjjin,  deu»  sortes  do  nullft^s,  rune  absolue 
1  autre  relative.  A>  ' 

"La  premiere  peut  fitre  all^guee  pnr  toutes  sortes  de  personnes ;  la  second  ne 
peut  1  etre  que  par  ceux  en  favour  do  qui  elle  a  ete  prononc^. 
c  *  *  *  *  *  *  *  \^'" 

"Cette  nullity  [namely,  the  first]  peut  8tre  objects,  non  seulement  par  b 
partie  ptibl.que  mais  encore  par  toutes  sortes  de  personnes,  sanB  qu'on  puiss. 
leur  opposer  qu  elles  se  prevalent  du  droit  d'un  tier« ;  et  le  jugfe  peut  y  prendre 
degardd  office  quandpersoQ^nelaproposerait." 

'    -"^"^  '^n^'-^!''?'^  ^"^  Villai:gue8,  in  his  comparatively  recent  work  "  Diction- 
naire  du  Drdit  Civil,"  titre  "  Atotorisation  pour  Plaidor,"  observes  — 

'' Le  d^faut  d'autorisation  pewt  €tre  oppose  par  toutes  les  parties,  et  mdme 
doffice,en  tout  ^atde  cause,  et  il  vicie  tous  les  actes  de  la  procedure  d'une 
nulht^^  radicale.     II  s>git  ici  d'une  formalite  qui  e.t  d'ordre  public  et  substan- 

A  category  which  embraces  the  present  case. 

"U point r  this  author  adds,  »  e»t  conitant,"  and  he  refers  t^  several  Jude- 
mejits  of  the  Court  of  "  Cassation"  in  support  of  his  opinion. 

Other  authorities  might  be  «ited  to  the  same  effect.  -       . 

tUiK)n  the  whole,  their  Lordships  are  of  opinion  that  upon  both  questions  the 
■  Caoadian  Courts  have  come  to  a  right  decision,  and  that  this  appeal  ought  to  be 
dismissed  with  costs.     And  they  will  humbly  advise  Her  Majesty  to  this  effect. 

\^  Judgment  confirmed. 

Barnard  <t  Pa^nuelo,  for  plaintiffs  aud  appellants  in  Canada.      ■. 
.Porion,  Dorion  &  Geofrion,  for  defendants  and  respondents  in  Canada 
(J.  D.)  .  • 
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M0NTaBAL,3UT  may;  1875. 

Coram  ToBBANOE,  J.  -     "' 

No.2114. ,  •  .  . 

tii  et  al.  TB.  IdcN'aughton. 

HiLD :— That  the  employment  of  one  or  more  uilTers  tt  «n  tuotioa  tain  renden  it  rold,  aiid  the  ven- 
dors cannot  enforce  ^iVoxocution  of  nre  oontr»«t.  An  alleged  ouitom  of  employing  puSert 
even  it  it  ezUted,  oouTd  not  afleot  the  ca«e,  '         ^,,  '. 

This  was  an  actioo  brought  by  the  vendors  of  real  estate  to  compel  a  pur- 
chaser at  an  auction  sile  to  take  a  deed  of  certain  lots  adjudicated  to  him.     Tbe^        V^ 
enquUe  was  h61d  before  Mr.  Justice  Torrance  in  April  and  May,  1875.  , 

'  Mr.  L.  A.  JetUwas  heard  for  the  plaintiffs;  Mr.  D.  Girouardmi  Mr.  W.  JI. 
Kerr,  Q.  C,  for  the  defendant.  Mr.  R.  LiJl'Mme,  Q,  C,  replied  on  behalf  of 
the  plaintiffs.  -  f\ 

Per  Gubiam. — The  present  action  arises  out  of  an  auction  sale  made  by  the 
plaintiffs,  fifteen  in  number,  of  six  lots  of  land  to  the  defendant  on  the  10th 
October  last.  The  demand  is  that  defendant  be  ordered  to  take  a  deed  of  the 
lots  and  pay  a  sum  of  $10,70i).32  on  account  of  the  p^irchase  money,  which  was 
$97,057.50. 

The -defendant  has  met  the  action  by  a  variety  of  pleas.  The  first  two  were 
litispendence  and  fear  of  trouble,  about  which  little  was  said  at  the  argument, 
and  the  Court  will  only  say  here  of  them  that  it  docs  npt'find  them  proved.        ['"  ''i' 

A  third  plea  complains  that  the  defendant  purchased  subject  to  certain  condi- 
tions, which  have  not  boen  fulfilled  by  the  plaintiffs.    The  defendant  says : 

Condition  2nd,  signed  by  the  defendant,  reads  as  follows :  "  The  land  sold  on " 
the  canal  is  bounded  in  front  by  a  strip  of  ground,  from  about  225  to  250  feet 
deep,  measured  from  the  actual  line  of  the  Government  property,  such  reserve 
being  made  for  the  widening  of  the  Lachine  Canal.     The  precise  depth  of  this.         .  ^ 
reserve  shall  ',bA  iletermined  by  the  veudolrs  or  by  the  Government  before  passing 
the  dieeds.     Up  to  the  date  of  expropriation,  the  purchasers  shall  have  the  right 
of  communication  with  the  qimal  through  this  reserve.     Nevertheless,  if  the        „ 
purchasers  should  prefer  buying  these  lots  in  their  full  depth,  they  can  do  to,  on 
giving  their  option  at  the  time  of  the  adjudication ;  however,  even  in  such  case,  .^ 

the  vendors  shall  remain  proprietors  for  the  .purposes  of  expropriation,  in  this 
sense  that  all  proceedings  for  s\ioh  purposes  shall  be  made  against  them  alonO,       .      ^ 
6at  the  indemnity  granted  shall  be  for  the  benefit  of  such  purchasers.     The  lots 
will  be  sold  by  the  ioot,  and  not  by  the  lot."  ,^  ' 

Th^  defendant  complains  that  the  precise  depth  of  this  reserve  was  never, 
-determined  by  the  vendors  w  the  Government,  and  therefore  the  plaiatiffii  cumnot     °  "' ' 
require  the  defendant  to  pass  a  deed  of  sale.      >  )?/*,:'  4»    ^ 

The  plaintiflb  say  that  the  determination  in  question  is  of  no  Importance  in 
this  case,  as  the  defendant  has  bought  the  lots  in  their  fall  depth ;  but  the  plain-       c  . 
tt&  remain  proprietors  for  the  purposes  of  expropriation,  and  it  is  higblj  impor-  ~ 

<ant  ^  defendant  that  he  should  know  the  preoise  depth  or  quantity  of  ground - 
which  is  so  to'  remain  the  property  of  the  vendors. 
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The  Court  does  not  see  that  the  pUiotiiB,  have  .nnrei«d  defendant's  objection 

r^*r^  1 1"  comn.«„.c.tion  ofthe  land  bought  with  the  Laehine  Can^ 
ana   also  as  to  the  enlargement  of  the  canal  on  that  sid(>      Tl.?  ^n«Ai7 
-  Bjgned  by  the  defendant  state  that  -up  to  the  date^f    he  e,p^pr  a'^Z 
^rvr^'t^"^^'^^^^  of  communication  with  thl'ZTtCS'this 

Sonarfc^^^  The  words  of  the  iench 

vereion  artf  slightly  different,  being  that  the  purchasers  shall  have-  ri«ht  of 

om„„„,cat.on  wuh  the  "  berge"  of  the  canal.     The  defendant  rem  rk   „„ 

•  ^^  7n:Vnt''T.:'  '"%"•  ""'''«""^'  ''  is  tobe  eonlTruedlXu  : 

vendor    and  in  favor  of  the  purchaser.     The  defendant  has  also   proved  that 

he  purchasers  could  not  communicate  even  with  the  "  bcrge  ^o?  the  c»na 

.nasmu^has  there  was  a  piece  .f  ground  which  intervened  belonging  to  the^' 

hav?„l';'li""*'  *^;-*'!'  "''*"'""  of  the  Court  is  that  the-conditions  of  the  sale 
have  not  been  complied  with.     If  the  defendant  has  been  misled  by  the  stat^ 

TJZf  T  ""'''*  *''"^'"^'  '"'  •^"^  ''''''""'  '^I'- Q"^"'  examined  as 
L.  H  7'  ^'^  ^  ?'**'  '^''  ^^'''  *''«  *"'''  ^'  '-  ""•'^r  the  impression  that 
they  had  access  to  the  canal,  but  after  the  statements  of  the  GoverMient  witneia 
hia  opinion  wa» changed.  ^««»ui- wiiucsseB 

The  defendant  ha.  also  pleaded  that  the  pliindffs  employed  falsel^iders  ,t 

!  Kn  '  r,  T- '"''"""'  ''"'  P"'="  *"^  P^°*^"''°  '^  competition  which  could  not 
.0  bona  fade  on  their  part      The  plaintiff,  have  answere.1  .^at  there  i^Justom 

their  property  from  being  sacrificed.    ,  ^t 

.    _  The  plaintiff;.,  alleging  this  customin  answer  to  the  complaiut  of  the  defendant.    . 
mght    raise    a   presumption  that  they  did  not  contend  that    the  <  compl««rr 
Z  :;*•'""' .'"""•^"'r-    As  a  matter.pf:fact  the  Court  finds  that  t^  piu^  * 
had  the  services  at  the  sale  on  the  10th  October  of  more  than  one  fictit'Z 
bidder.     But  the  plaintiffs  say.  the  defendant  has  sued  us  in  dama#.s  for  not 
«mng  him  a  title  to  the  land  bought  by  him  on  the  lOth  October.td  lays  hi     ' 
damages  for  our  breach  of  contract  at  830,000.      How  then  can  h^  invokf  herJ 
the  nullity  of  the  sale  by  the  employment  of  puffers  ?  .The  dWendantlswr 
by  ctmg  the  C.C.  993,  '<  Fraud  isacause  of  nullity  when  the  artifices  prt^2 
by  one  party  or  with  his  knowledge  are  such  that  the  other  fe  S^ 

oJlZr;     '"'"*  *''^:-"     ''''  ^'^'^'^  '^^  -'  '"^-J-e  the "wen 
thaT^n  t7iT  TT  »\«ff-«"e*hecauseof  nullity.  It  isalso  tobeobservaa 
tlZ  T."  T'  ''  ^'''  •"  ••"  P'^^''  '^'  Employment  of  puffer,  Z 

rwav  J/  ^  :""'?  "'  ''*  *"'"*"''^-     ^""^  "^^  •'^^^"dant  wijl  prove 

allege  damages  like  many  other  litigants  who  neverprove  them,  and  the  Court? 
here  does  not  see  that  the  allegation  interferes  with  the  ground  of  nullity  now 

Juuua  ou  the  fluiii.,,..  ..r  ....II..™     rr,jg  researches  of  counsel  have,  begun  with.      ' 
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Gioerb,  who  in  his  treatise  de  officiis,  says ,  *'  ^llepdum  est  igitur-i^^kebus  con- 
trahendis  omne  mendaciai%'noD  lioitatorem  T«nd.it6r,  nto  qui  contrii  se  liueatur, 
emptor  opponef'Xib.  3,  S.  16.  It  is  not  needful  to  add  thai  the  most  accomplish- 
ed civilians  have  drunk  deeply  of  the  spirit  of  Cicero  and  of  the  stoic  philoso- 
piy  of  which  Cicero  was  an  accomplished  exponent.     We  have  next  the  civilian 
Huberus,   in  Praelectiones   Lib.  .  18,  Tit.  2,  S.  7,    who   says  he  had   held' 
tiat  where  the  subornation  or  employment  of  false  or  fictitious  bidders  had  been 
pioved,  the  case  should   bo  given  against  the  offending  party.     Huberus  addc, 
"  Jus  est  certum  hac  pafte,  fiiieti  probationo  pleruinquo  laboratur."  In  our  own     -> 
jwisprudence  only  one  ease  has  been  cited  where  the  opinion  of  a  judge  has  been 
indicated  as  to  the  employment  of  bye-bidders.     It  is  the  case  of  Lawlor  v. 
Fager  ct  vir,  15  I^.   C.  li.  25,  but  it   was  an  obiter  dictum,  the  case  turning 
upon  another  point,  though  the  opinion  enunciated  certainly  was  that  the  employ- 
went  of  such  bidders  was  fraudulent.     Without  doubt  the  leading  case  in  modern 
•-imes  is  the  case  of  Bexwell  v.    Ohristie.  1  Cdwp.  395,  decided  by  Lord  Mans- 
field in  1776.     It  is  to  be  remembered  thdt  Mansfield  had  the  instincts  and  educa- 
tion of  a  civilian,  and  the  acceptance  which  his  decisions  have  since  met  with 
arises  from  his  singularly  equitable  spirit.and  his  largeness  of  view,  which  made 
him  a  worthy  'represeikative  of  the  ancient  praetors  of  Rome.     In  that  case 
Lord  Mtinsfleld  said :  "  The  basis  of  Mifeealings  ought  to  Jbo  good  faith  ;  so,  more 
especially  in  these  transactions,  where  the  public  arji  brought  tdgether  upon  a 
confidence  that  the  articles  sot  up  to  sale  will  be  disposed  of  to  the  highest  real 
bidder ;  that  can  never  be  thq  case  if  the  owner  niight  secretly  and  privately 
enhaftle  the  prico'by  a  person  employed  for,  the  purpose;  yet  tricks  and  practices 
of  thjs  kind  daily  increase,  and  grow  so  frequent  that  gopd  men  give  into  the  ways, 
'  of  the  bad  and  dishonest  in  their  own  defence.     But  such  a  practice  was  never 
openly  avowed.   An  owner  of  goods  set  up  to  sale  at  an  auction  never  yet  bid  in     . 
the  room  for  himself.  .If  such  a'pra^Uee  were  allowed,  no  one  would  bid.  It  is  a 
fraud  upon  the  sale  and  upon  ^^^^^te  The  disallotvirig  it  is  no  hardship  upon 
t^e  owner.     For  if  he  is  unwillinPl^pods  should  go  at  anjinda^ioe,  he  may 
Older  them  to  be  set  up  at  his  own  p«ce,  and  not  lower.     Such  aSlMto  would 
be,  fair.     Or  he  mightda  as  waa  done  by  Lord  Ashburnham,  wiPBffa  large 
estate  by  auction  ;  he  fiad  it  Inserted  in  the  conditions  of  sife  that  he  hin^pelf 
,  might    bid  once  in  Jhe  course  of  tKe  sale;  and  ho  biiat  once    £15,000  or 
£20,(M)0.     Such  a  condition  is  fair,%ecause  the  publidifce  then  apprised  and 
Jtnow^upon  ^hat  terms  they  bid. 

'*  The  question  then  is,  is  such  a  bidding  fair  ?  If  not,  it  is  no  argument  to  sly     > 
It  is  a  frequent  custom ;  gaming,  stock-jobbing  and  swindling  are  frequent,  but  A 
the  hiw  ftrbids  them  all.     Suppose  there  was  an  agreementto  abat«  so'much,^-^ 
which  Is  the  case  whore  goods  are  sold  by  pne  person  in  the  trade,  to  anotherf^^ 
they  abate  sometimes  10  or  15  per  cent.     Such  an  agreement  between  the  owher      - 
and  a  bidder,  at  a  sale  by  auction,  would  be  a  gross  fraud.  What  is  the  nature  of  a 
sale  by  anc|ion  ?    I»  is  that  the  goods  shall  go  to  the  highest  real  bitider.     Bht 
iht™  would,  be  an  end  of  that  if  the  owner  migETprivutel^Bd^upon  W^^o^      ,  ' 
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Then  wo  fiod  the  case  of  Condly  v8,,P8W6ot>  3  Ve«.  62&,  dooidod  by  Lor^ 
Kosslxn,  wjio  refused  to  apply  the  ruling  olfMansaeld  to  thp  ease  before  him 
an4,he  was  followed  by  ^ir  Winiom  OjpDt,  in  Smith  vs.Clarke,  12  Ves'   477i» 
l^en  thejjtwas  the  case  ofjioward  vs.  Castle,  S  P.  &  E.  644,  in  1794,  in  whicli:' 
Lord  %nyon,  then  Chief  Justice  of  England,  referring  to  Mansfield'i  opini«n 
said,  "llhe  wiole  of  that.reuwning  if  founded  upon  the  noblest  printfiples  of 
morah^  irfid,  justice ;  priwiples  tb«l*fcre  calculated  toprescrve  honesty  between 
^nian  arid  man.."     Iiif  1846,  in  Thomett  v».  Haines,  15  Mees.  and  Wei   Sf* 
Chief  Baron  Ponook  remarked,/'  all  cases  both  at  law  and  in  ^equity,  agree  in     ' 
this,  that  if  more  persons  than  one  are  employed  to  bid,  that  amouiits  tofraid, 
**?|»!j^one  »  necessary  to  protect  the  property,  and  the  em|»^)yment  of  more 
cau-ordy  be  to  enhance  the  price,  and  therefore  renders  the  sale  void."-    Iq  1865 
thec«se  of  Mortimer  »-».  Bell,  1  L.  R.  10,  dan.  App.,  was  dccidc^^  whetf  Lord 
Cranworth  expressed  his  opinion  that  the  dootrineof  the  Courts  of  law  (the  Mwrf- 
field  doctrine)  was  abstractedly  sounder  than  that  of  the  Equity  Courts,  Which 
allowed  of  one  puffer.     Thistase led  to  the  passing  of  30  &  31  Victoria,  Z  48, 
m  order  to  make  the  rule  in  the  Equity  Coivrta  the  same  as  that  of  the  Courts  of 
law.     This  statute  declared  that  the  Courts.of  law  held 'that  the  employment  of 
pufersmade  the  sales  absolul.ly  illegal,  and  it  was  enacted  "That  fr»in  and 
after  the  passing  of  this  Acbwh^ncver  k  sale  by  auction  of  land  ^uW  6e  inva- 
lid at  law  by  reason  of'the  employment  ofa  puffer,  the  same  shall  be  deemed 
invalid  in  equity  as  well  as  at  law."       '  Vy<  "^ 

I  shall  now  gkve  a  single  citStion  froubthe  hs  of  Scotland,  a  country  in 
which  the  principles  of  tlfe  gld  Roman  law  are  as*  much  respected'  as  thtt  are 
here.  Bell's  Principles  No.  131,  s.  s.  2*.  After  stating  the  law  of  tin^nd, 
he  adds,  "In  Scotlan-l,  the  cas.s  condemn  absolutely  such  interference  (t.«,,  with 
loud  fiie  bidding)  and  do  not  adopt  the  rule  of  merely  li»iitinj;rthe .  owner's 
interference  to  a  fair  defensive  precaution  for  preventing  ^sale  at  Viirund^r  valde. 
The  American  rule  is  simil.r."  Turning  now  to  the  American  law,  Kent, 
Comm.  Part  5,  Lect.  39,  p.  701,  after  reyiev»iug  4ihe  authorities,  concludes  : 

«*  The  original  doctrine  of  thaK.B.   is  the  more  just  and^j^ary  doctrine,  ^ 
In  sound  policy,  no  persoi^  pught,  in  any  case,  tHe  employ^1W<li;etly  to  l^jd 
for  the  owner  against  the  bond  pie  bidder.at  «  public  auction.     It  is  fraud  in 
la*  on  the  very  face  of  the  transaction,"  Ac.  -      ;  '    <<l 

The  doctrine  approved  of  by  Kent  has'been  upheld'  in, the  case  of  Ve^fet;. 
Williams,  decided  in  1850  by  the  Supreme  Court Tof. the  United  States.  Wter 
<luotin^  a  large  number  of  authorities,  Woodbury  J.,  for  the  Court  said  :  '"kk» 
by-bidding  deceives,  and  involves  A  falsehood,  and-'is  therefore  bad.  It^  "jk 
violates,  too,  a  leading  condition  iof  the  bpntract  of  an  auctiQii,  which  is  that  the 
article  shall  be  knocked  off  to  the  highest  real  bidcfer,  without  puflBni?.  It  does 
cot  answer  to  apologise  and  say  that  by-bidding  is  coij^oo.  For,  observed 
Lord  Mansfield,  ganging,  8t6ck-jobbing  anckswi|idUn*'4ifrd  frequent  Bu!t  the 
Jaw  forbids  them  tdl.  ',     •  '      >       .  >   .      '      .         " 


"^*  "  no  answer  to  this,  reasoning  to  *say,  as  hatj/B^en  done,  that^Veasito 
,.l)id  voluntarily,  or  expressed'  satisfaction  with  his  piirohase,  jind  wasia  haste 
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(p  ioloae  it  np.  Beoause,  in  all  thicn  he  wcs  laboring  under  a  .iiiiiitipprehcnHion 
tb^t  others  had  jionestiy  valued  the  propeHy  near  the  same  price,  and  b^en  in 
tnlth  as  anxioua  as  himself  tO  bid  it  off.";    8  Aow^  155, 156. 

In  this  case,  the  Supreme  Cou(t,  speaking  through  ^r.  Justice  VVoodbury, 
calls  the  Mansfieltl  oase^  Boxwell  vs.  Christie,  the  pole  ptar  of  all  succeeding 
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oaies.     There  is  a  cam  in  the  State  of  Louisiana  which  is  not  valuable  as 
precedent,  as  the  Code  of  that  Stote  hAd  un  article  which  in validi^tcd  sales  where    " 
falie  bids  were/ made  with  the  privity  of  the  vendors.     But  it  is  interesting  as 
a  testimony  ta  the  general  principle.     It  is  the  case  of  Baham  v«.  Biicb^  13  Lbuls. 
R^290,  whwe  C.  J.  Eustis  remarks :  "  This  prbVision  of  our  law  \i  \»  ht^rmony-< 
with  the  pmoiples  first  esjablished,^  flii;  subject  in  En^lan^  by  I^d  AJan?-' 
field  in  the  case  of  Beiwellt;*.  Christie,  Cow  p.  395.  As  was  observed^subseqilent-  '  _^ 
|y,,by  Lcird  Kenyon,  "  the  whole  of  the  reasoning  of  that  case  is  founded  b'n  the  ^ 
noblest/principles  of  morality  and  justice — principles  that  are  calculated  to  jpre- 
serve /honesty  between    man  and  man."     The  decision    in    that  ease,   cotf- 
tinura  C.  J.  £ustis,  has  not  been  followed  in  all  cages,  either  in  the  jurispruflence 
of  yEngland  or  of  the  Ujaited  States,  .hnt  we  apprehend  that  time  and  scrutiny 

ill  reestablish  its  force,  wherever  the  principles  of  law  and  public  morals  are_ 
6oinoidcnt.      ^        *        *<■       We  are  aware  it  is  the  general  usage  to  con-, 
duct  sales  at  auction  in  this  manner  ;  b'u^  it  is  a  usage  which  we  can  neither;  f* 
justify  nor  recognise  in  the  administration  of  justice.     It  is  equally  ||^pugnant       ^ 
to  public  policy  and  to  that  fairness  which  ought  to  exist,  and  which  people 
have  a  right  to  expect,  in  a  sale  of  property  avowedly  offered  to  flie  highest 
bidder," 

The  conclusion  on  the  whole  case  vibich  the  Court  arrives  nt  is,  that  the  4th 
and  5th  pleas  of  the  defendant  should  \je  overruled,*  and  the  1st,  2nd  and » 3rd 
pl^as  maintained.     The  plaintiffs'  action  is  j^bc'efora  dismissed. 

,  ;• '"^^      '  Actibn  dismissed! 

/?.  Laflamme,  Q.C.,  L.  31.  Jettd,  and  Mr.  Beique  for  the  plaintiffs. 

/>.  Girouard,  for  defendant, 

H'i..AA'crr,O.G,  counsel.   ,1  *        •  "'      \  " 
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inbautt. 


Hbld:— That'  Ministers  of  f^igiQn  iroWfeProyince  of  0uf 
:    of  civil  jurisdiction  in  tbe  samJadP^r  and  to  the  sanff) 
an  action  for  slandef  wilt' lie  ag^st  a  Roman  Catholic ' 
V      altered  by  him  in  a  sermon,    ,  , 


enable  to  the  CoiL. 
other  persons;  afiff  ^fi^ 
r  injurious  expressii^m 


of  the  Honorable  Judgen,  aAd  the^Contidiffvmti  of*tlle  judgment. 


r  . 


y     *•' 


y 
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10  JMgoment  dont  k'domandoir  so  plaint  fu^  rendu  par  la 
d^lrictdo  Richelieu*  fjloutbior.  jugo,  le  16  mai,  1874J  d<. 


?|^Vii,  du  hautdl6  lachairc,  dans  un'aemon.duns  leoours 
(W  fl4  licoDOos^d'aubcrKistos,  accorddcs  ou  qui  doivent 


m    ^_       _ 

•.A     \,  •    M"  "'"**' ^^^  *'''"'?^  ^'^'"'"  ^'"P"^''*^  '«»  i"»'e«  iiwitordelo 
.*      ".*  »??  '^  ••  ^   "'!  f -1^'^  P'"-»'««iy«.  i cb aujc^,  ct  d^avoir  injuria  le deuianJeur ' 
'»,,     ct  Itjj  avoir  <Jttu»6  dc9|i)UiUjape8.   /       .  \ 

VI     *%^,'2;MJ^^T'  '^^^"^^  boaueouptrop 

^'"^fe^l^J' W^  -    ■        '^'''"'  I '''^''"  in««><'vcnunte8,  ct  il  a  portiJ  la  violence 

'^^mSl^m^"'*?^  '"'""4'  i«Ji':$?WfJ'ent  do  rulner  le  demandeur, ^ue 

■^     tl^»#j|«  «'-'''^'«'^Jo  A  l>aroi^   'Lc8  pretentioun  du  euro  uae  pirain- 

j,,5X^|.nt*^1^u,8  le  >u-.cu.cilt  qui  dubduto  Taction  emet  uno  doctrine  8ub- 

g^^cde  tousle.  ^6^in  du  citoye^^  et'pj^^  i  n.ettrclc  prfltre  au-dcssus  de  k 

lo!,*t.parlAmCmc,livrerau  capric\oii  aMamalveiUknce  dun  cure  ou  de  son 

vioaire  la  rdputat|^.|g  le  oaractore  et  la  i;ortUne  do  8es  paroissiens 

Je  ne  Ufi^s  a«fc.un  comptc  do  la  dissertation  qui  a  6ti  publide  duns  Ics  journ^ux 

con,n.c*gt^ce  Jiu'on  fait  dire  i  Ih^norable  jug.,  qui  a  rendu  lejugoment,  car 

.  jt-ne  8et|»||rfa8  juste  de  coudan.ner  un  ju-c  stfr  des  rapports  de  journaux,  et  de  ' 

«%  T  '«°'^'"^^°''*'"^«  d'opinioris  qu'on  lui  prfite,  lesc,uelle8,  on  posant  en  principc 

m  1  uUrauioi|.taui8.ue  le  plus  exagerd  ct  le  plus  ddraisonnable.  fbrait  rcbrousser  cbe- 

mm,  d  la  ^oci(;t<Jet  la  plongeniitdans  Tabsolutisine  d'un  (ige  qui  est  dupaaSd.sans 

if  W"*'«'f  ^Jfc  f '""en«5.     Ces  principes,  ou  plutot  ces  pr^Jtcntions  sent  en  contradic- 

i|-.tiori\avecTla  jurispruJcnoo  du  p.ys  et  ne  soutou  ne  doivent  plus  elrc  un  aujet  de  * 

|018CU68ioii. 

^    Le  k^de  la  sortie  Incon^^cn  ,nte  et  de  I'attaque  reprehensible  par  le  curd  con- 

.,;    ;     treun  phroissicn  etant  prouve,  je  m'adresse  niainteuant  aux  cousidiSrants  du 

'-ii     >S^^"'  fi\ii  nous  c8t  soumis.     Je  siguale  particuliireuient  le  suivant :  "  Con- 

.    1. 1 1  -8.ddrant,qa^  licensure  do  somblables  discours,  s'ilv  a  lieu  a  censure,  appar- 

^4  r  r  ■^-  "««t  i  lu  jurisdiction  ecelesi:«tique,  ^t  que  si  .Skte  <^r  les  condumnait,  elle  ex- 

'   y|  '•  ccyeraitses  pouvoirset  eutravpraiUa  liberie  de  la  predication  du  culte  catholi- 

pj    Unconmd^rantAla^sorteestinsofutenable;  d'abord,  les   Pretres,  les  Ev6- 
^ues  ftt  tbus  4es  ministres  du  culte,,  sontsujets  et  doivent  eirc  soutuis  4  la  loi  et 
doivent  respecter  les  droits  du  citoyen  ;  ^  second  lieu,  comnA  il  ne  peut  yHvoiH 
4o  viSritable  religion  quo  li  oik  elle  repose  ^yr  la^4arit<J;'ip^ifefeJkuxii'eussent-. 
ils  pas  njfidfe  ifaire  respecter  la  loi,  devr      ' "'    "" 


pas  mSd^ifaire  respecter  la  loi,  devrjpi,j^$ntdrfilBren  Jfeidu  de  Ja 
igioD,  et  de  la  libcrtd  de  la  prddioatioo'Si^cuUe,  rdprimeris  '  0^  que  se 
jniettegfrlsertains  pretres  chei  ks^jj^s  I'ofl  reparquftquel^S^w^tolua  d'wdauc 
edejugement  et  decharit^.        -^  >     .     i    *  ;  r  v        -  a*^    ^ 


M, 


M: 


"^i^ 


"i* 


dejugementet  decharit^.      , -^      \;4         1   | 

dilA  en  qioi  Qonsrste  la  veritable  liberty  do  la  predication,  non-«eiil|in^  du      %A 
quite  cathoKque  dont  parlaJe  considdrant  du  jugemerit  dont  est  appel,  inais  do 
tdiitBulteTeligieux  ;  la  »^er  et  h  tenir  dans  les  homes,  n'est  auounMaap|.  l'«n- 
feibdre,  ni  rentraver.  ,     ''         -  '  ^  '    !"     -^^-^ 

Ainsi  done  en  doctrino;-cciirae  en  fait^lejugemptO*  dont  est  a|)pei,r  eaymj  ^ ■.  ' 


•*^r 


vJs^ 
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fondift.     II  doit  otre  inflriiMS  ot    lo^6fendour  doit  fctre  oondaiiiii<J.     Tout  en      otrouin 
recooDaisiwnt  I'imnortanoo,  In  ndcodsit^S  nidute  do  corttonir  dans  do  jur4teH  boruos,  Arch»mb«« 
ks  niini«tru8  du  oulto,  il  no  fuut  pns,  d'un  tttitro  '.'otc^'  les  pjOuor  dans  Voxeroico  do 
lour  subiiino  niiiiiiitt^ro,  dt)inuni6rotl  lot)  oiu[)Ccliut-dlo  ddnonocr  IcB  ubus  ot  les 
ddxrirdrcH  qui  HO  ooiumtittont  dans  lours  puroisiwH. /;.       ,  • 

('est  par  la  iori'.a  do  sa  parolo  du  haut  do  In  oU.iiro  do  vi'rito  Rurtout,   quo    lo 
Prt'tro  pout  ot  Uoit  foudn»yer  lo  vicu  ot  aider  i\  .Jor^iciiior  lo  iuul.     L'oxpiiiSricnoo 
D0U!<  niToiiti-o  (|Uo  quolqut'fiti.sjl  HO  Uisso  ompuftijr  p,ir  Hon  zt^lu,    et    franohit   Iob 
borncH  que  la  prudcnoo  et  laciiariie  lui  proqoVivont.     Muis  s'il  n'y  a  pw  do  ma- 
lice ilaits  ce«  sortioH,  ot  .si  tout  on  ouhliaiu'quc  l:i  vi.)l(!nco  luiTjst  iuturdite,  il  no       '  ,     ' 
se  met  paM  d  I'abri  do  CO  qu'il  riJcliimc  9<5iuure  mM   iuiiiiunitt's),    pour  injurier  ot      .      --' 
culoiiiiiifr  SOS  piiroi«iicns  qui  no  soiit  piw  en  {xtsitioii,  iV  riO,u;li«e,  do  lui    riSpondre^    s 
<!t  di- se  jiisttitior,  loa  cour.-i  do  juHtiqe'doivunt  le  coMMirer  ot  lo  punir    pour   avoir 
fraiichi  kss  juHtofi  limitoH  do  la  p[«(iication,  H.in.s'iijloi  plus   loin.    DauM   Tespteo 
actuelle,  ovitleniincnt,  lo  defonJ|6ur  .sV-at  permi.'j   ilcsi  propos   inconvenants ;  la 
vindiete  publi<|Uo  et  la  protect^u  duo  i\  I'individu,  t  xi;,'unt  une  .eoudamnation,  la  _ 
Cour  d'alliinjr.s  doit  i\l.ie.m,s(/do  li  jii.stice  qu'eile  n'climc.     Lo  dofondcur  aura        "      > 
k  payer, los  d(5pcn.s^vO»)ur/HC  preniiiirc  instance  et  en   Ht'vision,    lious'  prdnona 
tout  cela  en  con.siddruiioij^ct  nous. uccordon.>i  audciiiandeui- qui  n'a   jma   prouro  ^/ 
avoir  souffort  boaucVmpLdodouMua>ies  $50  avoo  lus  depins  dans    rune  et  I'flutro 
Cou^,  avec  intdrt't  doyfe  jour.  . 

JUHN.SON,  J.— T^  gi.stftf" tbwaipri^'n  is  that  tlio  dercnd.irit,  without  provoca- 
tion, unlawfully  uiid    malieiou.sly  s|)ol£e  of,   and    cbiicerning   the   plaintiff,,   the 
defamatory  words  oomplainol^f.     Tlio  deloiico  is,  firrttj   tiiat  the   words   were       . 
never  uttered  at  all ;  «iid,  st-condly,  that  what  was  roaily  siitj  was  not  defauMitory,  * 

and  wus'.said  without  malice  iuthe  duo  di.schar>«te  of  a  public  duty.  Of  course 
if  the  first  plea  iii  well  founded,  wo  have  nothing  to  do  with  xhe  second,  for^  the 
<jni»n<.<(  ihat  may  have  dictated  other  words  that  areliot  TJomplaioed  of  at  .all  is 
itrekvant,  and  the  defeiTdant  may  have  saiil  a  great  many  proper  things  without 
its  b'ing^ecessar^  to  invoke  any  privilejre  attaching  to  the  i^'c.ision,  or  to\Ue 
person  speaking.  The  laiiKiiage  charg5;n  to  have  been  used  wu.s},'er:eral :  "  There 
"  is  '»  '"a"  in  the-parish  who  has  had  the  audacity  to  a.sk  Abe  Council  for  iHcense 
"  to  .sell  liquor.  TiWUd  thesraoting  of  one  to  hiin.  iJo  is"<ln  idler  and  u 
"  loafer  living  lilyour  expeuse,  and  fattening  on  your  sweat.     Ho    keeps  a  dis- 

.  "  orderly  house  whijch  is  a  scandal  to  the  paVish.  He  must  be  d  iyen  from  it. 
"  Do  not  enoourase  him.     ItuLri  him.     Drive  him  out.     That  is  the  way  to  get 

.  "  rid  of  liim."  The  person  charged  with  using  these  words  was  the  parish  priest. 
The  occ:mion  was  a  sermon  preached  at  uiorning  service  in  the  'ParLsh  Church. 

i  The  judgment  under  review  dismissed  the  platntiff^s  action,  assigning  four  rca- 

'fS^'  JJirt^  of  them  very  good  reasons  and  one  a  very  bad  oue.\The  bad  rca.«on  is 
that  ttie  words  imputed  being  alleged  lo  be  part  of  a  sermon  preached  in  cluirahj  the 
defcndapt  is  only  amenable  to  his  eo^lesiastioail  superiors ;  and  the  thrce/^ood  ones 
^f^^'ls*-    J^'*'^*he  ^g'^Hy^golproved.  2nd.   That^what  was  said  applind  nnly 


'mi 


,  io  th 


e  repression  of  vice  and  disorder  generally,  and  not  to  the  plaintiff  personally?- ^ 


\-3rd.  Xhat  the  plaintiff  has  suffered  no  dam  ige, 
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inpcct  t6.^he  firel  rauiuti,  which,  u  |  havo  Kaid  ^IVeadj,  I  "ooimiJer  , 
•l«u.b,»u.  ;;!''J^H""«;^»'»';"'i«vedfro„.'„otw,inKit,  booau«c  the*d,fo„dW.  coun«| 
himself  fAi.kIy  .ibandonod  It  nt  the  argument ;  ^nd  be«»hy.,  it  should  be  obsof,. 
od  that  tXc  dufondant  hiiiiBolt  hurt  not  ploiidod  anythirtj^  oPtho  «)rt.  Kilher  of 
the  three  other  renHon*,  if  founded  in  facjt,  would  fte  «..(fioiont  to  di8niiH<t  the  ^' 
action,  riioy  nm..t,  thoreforo,  lie  eiunilnod  by'  tho  light  of  tfie  evidence  before 
UH,.  1#.  A»tothoproofofthc|gngui.KooharKodr  Ifiji4thtttiti»,  as*  to  the  ■ 
grcatcrp«r*ofit,  proved,  with  very  little  verbal-.  Variation;  by  six  youwnm 
The  words,  "  ruin  him"  «r..,  howonir,  charged  in  Iho  doclaratioo.  to  haw  -been 
usodn.  tlje  imperative  mood,  as  anftijunction.  The  evidence  on  thia  hoad  i» 
^fferent.  It  proves  that  what  the  delendantjiaid  was,  that  it  would  be  better 
tft^t  the  person  spoken  of  should  bo  ruined  than  thal'th*^  should  have  a  t«vorn 
irthe  parish,  which  is  rather  a  way, of  Btatin^  the  speaker's  detestation  of 
ta^»tij^^than  an  expression  of  desire  to  ruin  the  person  spoken  of.  The  ether 
things  (rtiuj^rod^ar^^  fully. and'  fairly  pr6ved  by  all  the  witnesses  ;  a„d 
their  evidence  iTTBTa*.^  by  tho  lio^^^  the   defondgW 

1  hen  secondly,  aTo  to  the  i^pptfe*tiott_of^this  langu,igo  to  thtf  plaintiff  in  tho  case. 
All  the  witnesses  state  that  they  un.ierhUiod  them  so  to  apply,  an  opinion  that 
^  IS  shown  to  be  correct  by  whut  the„dofendant  himself  said  t<y  others  both  before 
and  after  tl^  sermon.  :F,\w  third  i-ouson  is  that  there"' «  no  proof  of 
^  damage.  -This  is  in.  my  opinion  erroneous.  The  witnesses  make  no  estiiu(ite 6f  , 
the-Jwount  of  damage  i  bnt  they  swear  to  the  MnJure^Amt  is,  the  .Jumage*- 
Usclf^^d  the  j^qunt  Is,  to  be  estimated  by  Ihc  Court,  as  it  wodW  bo  by  a  jury, 
llere  then^lsajnunof  high  positicjn,  who,  on  «  public  occasion,  injures  his 
neighbour  in  what  appears  to  me  a  gross  and  uftnecessarj^  manner ;  and,  IhsteaJ 
ot  his  sitwatioftNjhielding  Kim,  it  may  fairly  be  si.id  that  it\dds   to  the   injury, 

-mi"  *''V-"T°'*"''  ""'•'"'•'^^  of"  P'"sh  P"o«»t  arc,  and  ought  to  be  considofa- 

9  Ble.     it  ,u..,y^  suid  that  the  lan|uage  useJfras  net  mor^  intemperate  than  that 

ot  mb6t  temperance  orators,  wbo^  mkives  must  be  generally  a.<inittcd  -to  be  so 

good,  but  who  would  do  well  to  remcmUrihat  the  bo«t.w.apon.s,  when  rcoklesB- 

^     ly  and  un.>;^^<iiful]y  u«ed.  arc  li.tble  to-brfeak.  add  injua' the  hands  that  hold  tl.em. 

llie  great  cause  of  t'.mpcra.  o.,  which  tl«.  deroudant"  apparently   has  at  heart 

needs^not  to  be-weakened  ordiscr^Hljted'by  t»,e  a^^l  f.;;ultirt^  or  injurious  te^u..! 

«nd  the  st.llj.rc,.ter  eause  of  idigio,,,  of  whKhli|r«.t.  minister,  gives  no  warrant 

vforb«,ak.ngtheiaw  in  the  pulpit  any  m.re  thiln  cLsewhere,  «nd  fortunately 

Uffordsew  instances   of  its"  b,ing  d«n.„.     \yhen,  however,  thes^ihstanoes  do 

occur,  the  supremacy  of  the  i|j>v  c, .mot  give  Wyy  to  the  position  of  th#  offender, 

but  steadily  applies  it.  rules 'to'etery  subject  of  the  realm,  in  every  situation  of 

llTe,  Without  distinction.     J'^fee'^ly  recogniae  (and  the^  Court   by   itsJudg- 

W  m  plain  terms  adinitsf  the  great  exte^  importance  of  the  powers  exer- 

4r8?dohy  ministers  of  religion;  but  that  ii^pPcecisely  tho  question  before  us. 

^'  quote  the  npble  .ja.^uage  of  Chief  Justin  Eyre  ninety  years  ago  jn  the  great 


■Am  of  Sutton  «,.  .J6haone  which  is  of,  the  highest  authority  :-c<  n  ^.^y  be 


♦^ipbaerved  ia 


atidQs,  that  there  is  a  wide  difference  be^l^n  indulging  to  a  situation  a  latitude 


to 
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'•ofNituatiojiR  M)  iinportujnWand  critical  that  tho  powor  ouglit°  to  bo  unb< 
"Jbut  jtiM  iiiipomibio  to  state  a  oaao  whoro  it  isnecoMury  that  it  should  bo 


J'  touohinft  thotdxtont  of  power,  and  touohing  (ho  abuse  of- it.     Gusoa  may  be  put 

unbounded ; 
I  necoMury  that  it  should  be  abused  ; 
"  and  itJH  the  felicity  of  i\igifp  who  livp  under  uTrce  constitution  of  govomiuont 
"  that  it  ixequ.illy  hnpossiblo  to  state  a  onso  whore  itoan1[)e  ahusod   with  impu- 

•   ToRRAWE,  J.icono'urrod.        °    '  t" 

The  followim^  is  the  jua|;iiicnt  as  recorded:  •  "  ,,       *■      '    ^' 

'.  ConsidiSrant-qui)  lo  miniHtre  du  culto  religioux,  bjen  qu'il  soil  do  son  devoir, 
conjiiio  c'oHt  son  droit  incontextiiblc,  do  s'dppo.scr  luix  iihuH  et  doHordrcs,  qui  s'in- 
troHuisent  pariiii  hob  puroissiefjs,  est  n^unimu^fm  dans  Icxercico  deson  uiinisturu, 
4c«ld;^rd  fvssujutti  quniuio  tout  autre  citoyen,  ff*he  ruMtreiiidro  duns  lusilimitos 
<]ue  les  lois  ot  lu  justice  lui  presorivent ; 

Considorantquu  co  sont  los  tribunhux oiviU,  nukq'iolA" duns  tons  Ioh crs  oil iis 
'enfrfi!:;Dunt  la  loi,  le>i  ^liiiistros  du  culto  reli^iuux  soiit  Juatioiables,  qui  doivout 
prendre  conhni.ssiinco  do  leur  conduito  ct  los  juf;er ; 

Con»id6rant  que  dans  It;  jugomcnt  dont  est  appnl,  il  y  a  crrour,  en  autant 
principiiloiuont,  que  co  jugoiiicnl  uttribuc  orronii(5iiii:iit  i  I'uutoritiScccltJHiastiquo 
cxclusiveaiCRt  h  droit  dc  censurcr  le  niinistre  du  cultc,  daps  resp^oo  dont  il  est 
questions',    ''.f^  '"7^        "*  7  , 

•  Considorant  d^immont  qu'en  fait  il  y  a  errourd.nis  le  dit  ju^oinent,  en  autant 
qu'il  e.st  accjuis  eu  preu^|[||^  U>  dt>fcnd()ur  u  — ^tjtaiit  s:^us  droit  ou  cause — inju- 
rie  fe  d^mandeurct  lui  ■pt^c  un  tort,  qu'il  cstdu  devoir  de  cctte  (^our  do  rd- 
parer  hutant-qdo  fairo"  co  pi3irf;*lefjuol  tort  oott-j  Cour  d ocUre  .Ctro  ^o  cinrfuanto 
"'dollars;    -   "  .  >         ' 

CeJ.te  "Gour  ihfirme,  cjisso  ct  mot  it  ne>nt  le  dk  jujj;cn»ont,^ 

<   qu'aurJtlt^  dii   rendre  la  Cour  de  premiere  in^tancc.vccondaninUN^rcnd'our  h 

^  payor  au  domttndeur  lu  soinme  de  cinquante.dl)llnra,  wvcc  intert^siir  ilcelle,  Yi 

cmipter'do  oo  jour,  et  los  ddpjm  dans  uiie  aotioulAU-des^sus  do  cent  dollars,  tant. 

en  la  Cour  de  premiere  iiistauco  qu'en  in  presonte  Cour  do  Revisionv .  -     ^^  i 

II  est  de  plus  ordonfid  que  le  dossier  soit  ren*is  il  Ja  Cour  do  premiere  in- 
Btijnce.  ^ 
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«  (f>i>fHlaHl  iHi'imrl  Mot,',) 

orTAVmn  rMiii.rji'H,  .n»/.,  *      ^ 
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IwUhI  mniiliw  for  liln  mmi.liihir  ^"^  "  romi,im«ry«o|. 

That  i,rcvfo„.s  to  .*{nl  ^.r.  I  aj8.  >|,o1i[r,„  of  H..,, j .,..in   Flart  &  Co    of 

•  •  18-  8 ;  ,b,   ,.,   tb,  ..,„d  e,fy  of  .Mo,.H(o„  or  ,.h,H.,  tbe  3nl  Ocr«ber.  184S,  tho 

s...d  ,dcfen.lu,.t.  uct.nir  ms  the  attorney  of  thr«.i,l  ti.m  of  Luwronco   IM.illi,..,  & 
Son.  und.r«,.,n7virttfcM,f„ji„,,CT«fu,,orn;.y  d,.!y  e*r.utcd  at  tbo 

*  •      v^      ^  T  "^^;?''/"^^  ^^'  I  ^u,..V,t:.,04:i  1>J..  ;  ,b.t  aner.L;^  on  tho 
.    ^.    17rl.Ju,.o^l:So.^,^f,r.t  ,nJ,I  flnuhlivi.l..,..!  w,.  .bclurcl  on  the  HaidbankmnC 

.  #»^  -n^n^tu£f2:J  7s.  4.1.  ;  M>at  on  .b.-  :{nl  Xovn-b...  1853,  (Jeor.c  UVk^ 
-      ..'f!     .'^''  '"•"'^'"'"''  '"  *'"'  '^  ''•'  '"""'■^  P"'l  t!.e  s.i.I  .livi.lond  of  £l'j;{  7.   4d   tl> 

'  '    ;^ni'"^t'?''""'  r''J  ""''"'  "'•"""  "'■  "'*-'  ^'^"'  *^-^'^^'"'^'  fi"»   "'•  i^^^^ren^ 

%      ,  '  »'1''P«  &  N.ns;  tb.t  tho  ,a..|  dHJ^.lm.t  novcr  p,.id  over  the  said  dividend  to 

,    .  .       the  sa.d  firm  but  fraudulently  appropriated  to  bis  own  u«e  tbe  .aid  dividend,  and 

,  nc*c.r  not.fifed  nor  informed  tb-  said  ,b.  „  .ii^ting  fi,.„,  of  L.wrence  Pbillips  &  Soor 

or  any  ol  the.pa, tners  thereof,  tbat  he  bud  ever  received  any  .„,„  of  money  fi^m 

t"     'f;"^ '^r''''  "■'»""'''"' ''  «*'«'<'l"ae«by  asking,  for  a  condemnation  aRainst 

^    .       f7Y^'-«  237..4dw.ndinterestfromdateofpay,„e„tofmm^aivIdc^d.Tbedc-. 
"  «!!.        ^S'lT""    ''""''  ""'""-"'  "'''^"•■'  ^'"">rrer  which  ,»u'h  ai«»,issed  with 
^<fet«  onjflth  Septmlmr,  1R7I.  Tho  Wouditiud  ibi.d  yl«..»  of  ddbMtoht  set  uA 


preBcriptJori  pf  five  and  fftx  years. 
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then^^ht  of  aot.oa  w«  ,.ot,  b,  the  rulen  of  1«»  j,.  foroo  in  tl.«  p^vL  of        ."r"" 


i 


<iu«bcc.  barred  by  ro^m  of  unythioK  "«t forUi  in  iho  Mid  plo«i, 
The  ple<mof  pr««rlpti«u  w«ro  on  tho  27lli  Oof.bor,   187 1,  di.n.i-«od  wllW 


OMtf 

Tho  ..|T"llant  »««,  on  .ho  3«lh  Novon.b^.,  1878,  oondomncd  to  pay  tho  amount 
«io.l  or  ..„d  .nlcrcHt  f.ooi  tho  .Ird  <I«y  of  Nuvouibor.  ISKI,  (ho  time  it  i.  proved 
that  tho  umnuv,  pu,d  him  the  dividend,  «nd  jhen  ho  oouvorted  the  namo  to  hU 
own  u^c. 

Tho  appelluntuppcilH  from  tho  two  intclooutory  judgino.,.«  diMniMing  tho 
dcnurror,  H..d  tho  noeond  and  third  pl«u«  of  prescription  pleaded  by  bim  and 

tkifclrum  u»«  final  judgment.  —  - 

,TI,efir.t  judgment  compluincd  ..f  in  tho  judgment  ■rmiM  on  th«  30th 
Novbmber,  ISTl.b,  Mr.  Justice  Uer.holot,  di.-in,i«.ing  th«  demurrer  fyled  by 
ippoliaut  to  thiH  notion.  .    "     ■     y  J  J 

The  folloiriuK  arc  tho  Rpcoiul  Rroundh  of  tho  demurrer  :      ' 

l»t.-Thut  tho  plaintiffs  are  not  in  luw  ootitlod  to  oluim  a  upeciflo  sum  of 
money  but  that  they  should  have  brouwht  tho  actio  mmdati  anking  tho  Tribunal 
U)  condemn  tho  dofoi.daiit  to  render  an  account. 

2Dd.--Thijt  no  other  action  thuu  tho  actio  mnnd,ui  to  render  an  account  can 
beoxorci».od-|n  law  by  tlie  principal  agiiioBt  hi«  a«ent. 

Thejud^ont  diBmi-Hing  tho  demurrer  will  be  found  reported  at  page  336 
16th  volume  Lower  Canada  JuriHt.  ' 

This  point,  via.,  whether  tho  reoourHo  of  principal  agoinat  IiIh  agent  is  limited 
to  the  action  to  account,  haa  boon  frequently  raiaod  in  our   Courta.  and  the 
r(«po„dentH  would  wfer  to  tho  following  authoritioa  in  aupport  of  the  form  rf 
action  an  brought :  Leclerb  v..  Roy,  Robertaon'a  Digest,  page  18  K    B    Q 
Dubord  v.  Roy  RobertHon'a  Dig;eat,  page  19,  K.  B.  Q.,  and  Rovue'de  Ugiala- 
.00,  vol    1  p.  352,  whor«  it  .woa  hold  that  when  varioua  auma  have  boon  received 
bj  a  defendant  and  tho  faoU  of  the  cane  arc  auch  that  hia  oriditor  may  aue  him  " 
ID  accour^  Htill  if  ho  aooa  fit,  |jo  may  bring  hia  action  for  money  had  and  received 

ri'i^^fe""  *''"  plaintiff  takes  the  onu,  probmdi  on  himaclf:  and  of  thii 

toe  dcfoid^^mkn not  complain.  -^    . 

I^l^mPRoaH,  Robcrtaon'a  Digeat,  p.  1.  " 

Phiilfa  ...  Fyahe,  25th  January,  1865,  aame  point  raised  by  peremptory 

exception  i.)  law,  judgment  for  pkiutiffa,  rendered  by  Hon.  fl(r.  Justice  Bodalev 

25th  January,  18G5.  '"""few/, 

At  the  hearing  oo  tho  doo^urwf,  Mr.  Juatice  Bcrthelot'roTo^ed  t\ie  partiea  to 
caae  No.  212,  S.  C,  Miller  vi.  Shaw,  Montreal,  where  tho  aame  point  raised  by 
the  demurrer  woa  debated  and  the  demurrer  diamiaaed  on  thej29th  April,  1871 

In  the  cases  cited  the  agents  had  received  various  sttms  o$  money  and  wore 
med  in  the  aa-sumpsit  forms,  and  they  might  complain  ot^&  vagueneas  of  the 
b  »etioii»,  but  still  the  aasumpsit  forms  were  hold  sufficient. 

In  the  prosePt  CMC,  thfl  appollaotJod  iu>ty«g-fa^eomplaia  of,  the  tinnrtrhgir 
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M  place  where  tho  ma«<ii<  was  given,  were  fully  alleged,  and'the  respondents 


I  , 


A\ 


m 


■I  (7 


COWIT  OP  QITEEN /bench,  1976. 


•nd 


■    •■:    ■      ./-■' 


took  on  thomimlvmi  the  «>im«  pt.>h„H!fi,  Tilt  Jadxtt  In  thU  counlrj  have  iitT«r 
laid  down  tho  principle  that  a  dinwt  action  will  not  lie  af{ainat  In  agent  for 
tnunl«)ieolleott.>d,  nnd  not  pniti  <ivi>r. 
■('hief  Juitice  ({ollnnd,  in  th.-  ciaoof  Northrop  A  Dfwitt,  an  ootion  brought  f.., 
.  the  aum  of£lO,000  iiIlt.Kfd  to  be  due  on  an  account  in  which  dufendant  had  r«. 
o«i»ed  InfKO  auma  of  money  on  account  of  plaintiff,  though  protoating  agaio«t 
the  KnKliiih  fi.rm  of  auumpiit,  aaid,  "  ho  could  not  brinK  hia  mind  to  give  ju<|.. 
"  went  in  thia  ooiw  in  favor  of  a  plaintiif  bringinKhlH  action  in  the  Kngli.h  form 
"  of  naauinpHit,  with  tho  eoncluniona  that  the  defendant  bad  received  and  pro- 
<     "  mlaed  to  p.ij,  and  ao  forth,  and  thia  fbr  Bo  large  i  aum  ae  waa  demanded  on 

"  the  principle  of  asking  for  a  grout  deal  and  getting  what  he  could « 

"  I)oubi|o«M  nn  notion  might  bo  brought  (br  moniua  recfived  to  the  OM  of 
_„  "  plaintiff  i  but  in  th»t  onae  the  plaintiff  ought  to  atoto  the  time  when  an.l 
"  place  whore,  tho  m,„ului  waa  given.  Ilo  dared  mj  that  the  oourae  taken  iu 
"  thm  action  followed  that  lui.l  down  in  the  KugHMh  booka,  but  he  thought  it  wm 
"  not  that  required  by  the  law  of  the  country.  ,  However,  he  believed  he  waa  la 
"  the  minority."  ,      '  • 

The  majority  of  tho  Court  held  the  ^etioo  well  brought  in  the  a«uqiiM,it 
form.  '^ 

Tho  above  caae  ia  cited  in  order  to  ahew  'that  tho  Judgca  ia  th^a  country 
moht  uvcrw  to  tho  anaunipHit  fi.rm  are  of  opinion  that  a  direct  action  elating  th« 
timv4)laco  and  period  when  tho  mamlat  waa  given  in  a  oaae  like  tho  preaent  ii 
well  brought.  - 

In  thi«  0080  the  nppclUnt  haa  nothing  to  complain  of ;  full  partioulara  of  tho 
oauBO  of  action  were  disoloHod  in  the  declaration,  and  if  ho  had  any  contra  ac  ' 
count  ho  Hhould  have  ploa<^ed  it.     The  aum  claimed  woe  awarded  to  tho  firm  of 
Lawrence  Phillips  A  Hom^  by  a  judgment.of  the  Court  of  Bankruptcy  which  ^ 
definitely  catablishiHl  tho  amount  duo  them.      Surely  it  cannot  b<|  contended*^ 
when  a  apcoifio  sum  iti  awarded  by  a  judgment  iof  a  Court  that  the  plointiff^  ia 
order  to  recover  front  their  agent  who  draws  and  appropriates  to  hia  Oi(na  me 
Buoh  apcciflc  sum  *  awarded  to  thcita  aro  forced  to  resort  to  the  aotioriof  icii 
■Count.,  ■■  -"^■■'■./ ■•.---  Ili^'.■   '     '    .-'  '  •.  .  •  ' 

The  above  authori|ic8,  and  liany  other  dcci-slons  of  our  Courta  clearly  itab-" 
Hsh  that  the  rccourttiof  the  priulsfpal  against  his  agent  is  not  limited  to  an  action 
to  account,  in  cikmyboto  various  aums  of  money  are  in  dispute,  and  mo«t 
certainly  m%  vhoja  sirtfo  specific  budj  is  d6raanded  from  the  agent  by  the  priD- 
.  eipl.     There  isiio  rule  of  law  whatever  ^ooxoludo  a  Bpeciflc;il«mjand  even  when 
there  was  a  right  to  anraotion  of  acoount,     ^         '     ..■hi,d^''s'M 
^  In  the  present  case  when  one  item  of  money  awarded  hjCfliikrupt  Court  aa  a 
dividend,  declared  oh  a  claim  fylcd,  is  socdTfor,  and  the"coiiWu8i«i,B  ask  onlifor 
,a  eiroplecondemnulion  for  a  specific  sum,  the  respondents  submit  that  tho  aotioi. 
.'rv^  brought  was  tho  most  apt  and  proper  recourse  aulted  to  tho  circumstances  of 
/the  case,  and  confidently  ni,k  thut  the  inttrlocutory  judgmfcnt.di8laiflsing  the  de- 
/murrer  should  bo  conlirracdf,     •"■'.-  .i' 

Thescoond  jud^nii<;ntC(.H>t^llfinedr>f  tf;y  thnnppnllnnt  (^  the  judgment  naJRtfv^ 
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by  ilio  llonorabU  Mr.  Juntici  RmuiIfj  on  th«  27lh  (ktober,  1871,  ditmialng 

""J: '"".?' !''"  P'"'?  "^  P^"-'!'"""  "f  «'•  •»«'  -i*  .wr.  fyl-a  by  .pptlLot.  ,^f„,„, 

I  ho  following  if  the  judKincnt  of  th«  Cowrtl : -OoiMJdariHR  ihat  it  i»  not  Mt  »'"''"|2  .Ul 
oat  in  th«  dorondant-t  ««oond  ■uj  third  pi«4a  that  ho,  tho  •aid  d..f«nd«nt,  ia  a 
tfid.r,  nor  that  th«  r«o«ipt  of  the  Huma of  naonjoy  olainied  by  tho  plaihtiffa  ia  an 
Mt  of  a  eommorcial  nature,  nor  th»t  tho  defond-mt  aot«d  aa  a  ooni.noroial  ageat 
.od  o<.n«ldoriiig  thnt  in  a  ca»>  of  »»„«./,.(  und«r  tho  civil  law.  no  other  proaorip'- 
tion  thnii  that  of  thirty  yoar.  oaa  be  invobe.!,  and  tl,.t  tho  defendant  d.Mja  not.        .. 
by  hit  plena  aforoaaid.  ahow  that  an;r  ©leeption  to  tho  above  rule  eiiaied  in  bia 
f4».)r,  and  that  therefore  the  aaid  pleua  are  n^  foiwdod  in  luw  :^doth  diamisa 
the^M.d  pleaa  aeoondly  and  thirdly  plead-ul  by  dufondaut,  the  whole  with  ooaU.  ^ 
The  defendant  m  the  writ  and  declaratjon  irdeaoribed  m  ^'gentleman  "  " 

The  nppellant  alloKoa  in  hi.  pleoe  -  that  even  aoppoainK  'he  oluim  aouRht 
to  b.  roeovered  by  the  «.id  action  to  bo  w«ll  fou„d«<l,  y„t  that  the  pre*oi»t 
,ct.<«.  ia  not  ^.ainUroable.  That  tho  ciMi.n.  tho  aubject  matter  of  tho  pre«,nt 
iot.00,  ia  aocordmR  to  the  niloa  of  law  obtaining  hero  pro^jribcd  to  »ll  intent, 
and  viXTfom  i  more  than  ai.  yeara  bavi„K  clapM.d  botween  the  dje^  reeep. 
"  tion  of  money  by  the  Jefendaut  and  theinatitution  of  the  pro^^cnt  aoiion."   ^ 

f"  "J  ^^r.       '•'''!'  '^  ''"^"P''^"  "f  «'•  y-"  »  •«  "'«  «"'«  word.. 
Tho  pla,„t.ft  den,ur  t»  both  pleu.  alloging^th.t  the  oauao  of  action  m  mI 

forth  .n  the  fWxnUffn'  declaration  ia  not  by  the  rulea  of  law  obtaining  here 

pr,jter,.K,d  to  aU  intent,  and  purpo«>a  by  reaaon  of  anything  in  ^d  pie.  Sieged 

There  can  benoqueation  that  the  pie.  of  «vo  yeara  prc^ription  mu,f  b. 
di^tniaacd  aa  thecloim  aued  on  i«  certainly  not  Spromiiwry  note 

The  mnaining  qucation  to  be  diaouawd  ia  whether  tbe  cau«;  of  .otion  tt" 
d-cloacd  .nth,  pleading.  ..  .„ch  a.  make,  the  limiution  of  bU  year.  .  good 
ground  of  dofonoe.  .  /  •:  °^ 

In  order  to  e«mine  tl.i.  quoation,  it  will  be  n^eeaary  to  refer  to  the  word,  of 
.tho  Statute  of  Limitations,  which  reads  u  follo*f*  ■ 

"  No  notion  grounded  upon  any  lending  or  contract  in  or  with  regard  W^M   " 
fommcroial  matter  ahall  be  mainUinable,"  &o   &e  i  ^ 

It  neceaaarily  follows  that  if  the  pioadinga  i'n  that  catim,  do  not  iM<^  tbat 

he  rece.pt  of  the  mooey.  claimed  by  the  plaintiff^.,  a  commercial  matter,  that 

.he  p  e,^  .r«r^defect.ve  and  the  judgment  diamisaing  them  correct.  ..  the  only 

prescription  that  could  apply  in  .  case  of  mand,U  under  tho  civ  I  law  is  Jhe 

prescription  of  thirty  years.  |«vu  mw  is  tne 

There  is  nothing  in  the  pleading  to  shew  that  tho  defendant  over  «r«a  .%adcr 

rL  trZ:   rZ  ^^rT-^*'-  '•'»»«-'.  o^  that  th^defendant,  when  ho 
drewthemoneyfrom  the  bankrupt  ^tatcofB.^^^^^  ac^ita  a  oommen 

the^c'lt  ^JT^r  '"''"'  ^<^y  th«  «"Be  way  by  demttrrer  to"  Ihe  pleas  " 
the  case  ofyQilmour  vm.  WiaLny       ' '^  "" 


.V 


m 


BDd  the  pleas  diamiwud  4»y  judgment  of  thg 


Hnn  Hf.  T    f     M '  "  '"""'  «»»""wa  ^y  judgment  0 

Hon.  Mr.  Justice  Monk,  rendered  in  the  Superior  Cou;i;Montnjal,  on  the 


27th 
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rhuiipi  et  af. 


J^MJowph*  November,  1862^  and  reporttMl  in  the  6th  Jurist,  paio  313,  anj  oonfirmed  in 
(Jc'tSriui      "PP^"'  on  "^^^  J"n«.  186f>.     Tlii«  judsment.-almost  inidentical  language  to  the 
tenrns  of  judgment  appealed  from,  siistaiiied  the  doiniVcr  and  diHinissed  the 
.  plena  of  preccription.  ^  . 

'  The  present  ciise  iff  much  stron-rcr  than  the  case  of  Giluiour  og.  Wishaw,  as  in   ' 
.  that  case    ity  was  contcndeiT  with,  great  force  the  instrument  sued  on  was  a 
.'-note.  ■  ■,"■,,    .  .    -:-"■•    .  ;,,,         ^  ..  ■     ^   ■•  '■      '    -i^-'^  '  . 

'  The  case  «ff  jSilmbur  i>».  Wishaw  is  an  aullfiority  directly  applicable  to  the 

Hprosent  c;»8C,  and  establishes?  that  appellant  i»as  bound\to  shew  and  allege  any 

ti<!t^tibn  to  the  preroription  of  thirty  years  that^exi>tedjfii  his  favor. 
fc      It>«8  fm|ihc!'  held  in  the  case  above  cited  that  a  loan  of  money  .by  a  non- 

tradef  without  avcrmefit  that  it  referred  to  a  commercial  matter,  is  not  a  com-  ' 
,    inc^ciai  flicf,  and  that  the  case  of  Qilniour  itt.  Wishaw  was  not  eusceptible  of  a 
trial  by  juryf?  It  couldnot  be  contended  for  a  morpent  that  the  appellant  would 
halve  ha^  the  right  to  a^ury  trial  if  he  had  declared  his  option  for  it  by  his 
pleas.-  " 

;  It  will  be  unnecessary  to  discuss  the  point  whether  the  prescription  of  five  and 
•'  six  year§  could  have  bcenoinvolfed  if  it  had  b*ien  alleged  that  defendant  had  acted 
as^  coriiijicrcial  pgent  jvhen  he  drew  the  dividend  sued  for,  from  the  Bankrupt 
estate  ot  Benjamin  Hart  and  otliers,  and  J;hat  thef  transaction  wras  a  commerci«i 
matt«V ;"  t>>f ^he  respondents  submit  that  even  had  this  been  alleged,  the 
0%  prescription  tbjitjrouldappry  in  a  case  of  this  description  wouid  be  the 
'  prescription  of  thirt";^  years,  •     *  .  '       '         , 

As  to  the  merits  of^^h»  case,  the  respondents  have  fully  prpyed  their ijdse,  the 
.   '^  assignee,  ^^xp  Weekes,  ||ears  p^ively  io  the^jayment  of  the  dividend  ;  he 
**  produces  Mr;  Josepli's  reoi^t  P.  P^prodl^d  at  Enqudte.  ^^ 

A  copy  of  this  rcij^pti^  been  p.reviouily  produced,  but  jMr.W 
with  his  dcpoaitro'«L^lre*^^g;inal-  receVpt  which  will  hn. found  nf  riwtwH      Mj^. 
Joseph  hits  bgcn  J^jtamitr^ftd  hte  a(^t8  in  his  answer  to  Interrogatories,  thatv 
hriTciceived  the  money  ai'^rlMpd  it  ttf  Iffs  own  use  and  never  remitted  it.  The 
res|)onder!ts  submit  that  the  final^adgment,  condt«mning  Mr.  Josdph  to  pay  over 
to.  the  representatives  df  the  late  firm  of  Lawrence  Phijlip*  &,>Son8  the  sum  * 
*  sueiTs^r  juid  interest  fro.iB  the  djite  of  the  appropjiiJition.by  hitp  oC.the  said  sug 
is'copjyct  and  should  be  confirmed.     The^irtiQle  YIW  Civil  Code,  i* clear  as  to' 
the  rt^ht  to  rccgver  'intercal.    "^rhe  rcspon^eirts   would  jefer  to  the  case  of 
.     WilkinsonA  al.,  V9^_  Verity,  decided  in  the  Court' of  «^}ainmon  I*leas  in.England 

by  Justices  Willcs,  Smith  ahd-Bretti  13th  July,  187 1;  and  reported  in  the  ^JTee/fc/u  "^ 
^/?«/)<rt-/«r,'volun)e  19,  No.  2S,  paga^04,  in  order  t«'"shew  that  even  had  not  the' 
Tpleaiof  prescription  been .  di|mi|)ed  oi^enj^rer  the  Statatl-of  l.imitatio«8% ' 

yould  afford  no  defence  to tlic j)rpsent> action;'.  *  ^-    '        .  '■  "^        ,   *! 

.       Tlje  appellant,  if  he  had  any  defence  tothis  action, on  the  merits,  shguld-bavie^/l 
.    pleaded  it  inste£al  of  raising  _mcre  questions  6f  form,  a^d  as- he  has  befti  so* 
■.anxious  that  the  respondents  "Shodld  proceed  according  to  the  rules  of  practice 
/'f^^pifpf  Court,  the  rcspon'd'ehts  would  ||)biiw'  the 'attention  l)f  the  Court  tcthe  fact 
/^'^V  *5pat JhcappcUant  never  ans^Hpd  the^jpspondents'  Articulation  of  FaCls,  ^lei 


t  the>appc;llant  never  ansnbpd  the'ips 
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in  this  cauB«,  thereby  admUUog  ri\  the  facts  aHeged  i^U  declaration  and  which' 
•reatlengthMtupiiithe  ArtiojilatiottofPact^.  .  ^       '""S'd*""* 

Jtoy   ^o«er,  <?.C.,  for   •Ppefiantr-L'action  dbs  demandeura  uW  ««'„„  rK'Sal. 
libelle  diffamatoire  contt^  Ic  ddfendpuriapr^aravoir  accuse  de  fraude    aproB 
a»o,r  affirm^  pos.tivemcrit  qu'il  I««  ayait.  inforp,«8  qu'il  n'avait  ri«.  retir6  de  la 
80C.et6     Ha^&iJo"  et^^uc  prtffeablen^pt  ila  n'cn  retiraicnt  jamais  ricD,  ils  . 

nontpas  ".toe^tcDt*  dej,roBjcr  aucanc^  do  ce,  alh^ations;  en  efiet  toute  la 
preui%con8.ste  A^^tal,|,r  qu«  fe  d4fdn\^ufilrefci«5  le  dividendo,  ce  qu'il  n'a 

^"T  '^^'^'  ■'"^°"'  "  ft»»f  «t»*'bontn!-recIn,lit!on  iexcroer  cJntre  la 
socc^o  Philhps,  co^me  cette  sdcMihillips  i?tait'tf,'mbeo  en  faiHite  que  i'«h 
de  «j  *cmbn«.  ,etait  deced^,  ^fc  ^e   I'app^lantJsnorait  qui  en  itSe«t  L  ' 
repr^ntan.8   .1  resolut    d'at^Mj^„„e  aetit,p  c^reddition  do  cokpte  de  la- 
pan  ck  qu.  do  ^o.t,pourp<>tt4dewn  cotf  r...o^vrer  ce  qui  l«i  Lit  ^fl 
Voilu  la  position  des  parties  telle  qu'eljere!»sort  da  ,jM.s«ier     -  %   ■   ' 

tcmbre  18. 1,  du  27  Optobre  n,6,n6  m>M,  el  d«  j«se.nent  final, d^  30  Novembre 
1872  en  tro.n  points  sur  H^els  il  aljfafo  re^ctacu<e,tte„t  rattition  du  Tri- 
bunal, et  il  foumet :        •  '      vtv  >      ■  •  »*«  ^" 

Ip.  Quo  les  intimds  n'etaient-point  rocovai)les^ iV'-l'-stlgr  uno  actifln  <fireijte         i  ' 
en  recouvrcinent  d'ufl*  soihine  determine,  maJB  bion  l'a«tion  en  r6«fditZde 
compte.  ^  .        }    ».  .  ,^  wu.iiuu  ue 

2o.  Que  ||  dotte  reclarode  <$tait  pre?cri^'^4r  sii-aMT  ' 

3o.  Que  Icsintimesn.'avaientnuL  droit  il'intdrdt  '  a-  3^ 

.  Surle  pi^mier  mejen,  if  faut  ob'seryer  quo  d•ap^c^s  le«  Vincipes  du  dro^ 
e  mandant  n'a  d'autre  action   centre  le   manda^-.in,  quo.  cel^^  rclui  „ 
t^^XlJr'r  -  dernier  elt  bien  fond.  ^  Sl^ieJ  les  fvtSiS  ^^ 

f  qu  I  n  y,  a  qu  un  debat  de  co#es  rt^,li,r  qui-  puisse  fi^r  le  relfquat  dol 
lemandataire  peut  etre  tedevable.  -       ^         ^  'e  leiiquat  d9ft 

Pothier,  Mand.  No.  58,  59.   ."       -     i:    '  /  "  "  -  *• 

»  CodfeCiv.  B.  Q.  Art.  1713:  ^^  '     '         ,  ■ 

Jl/app4nt  n;etait  point,  conime  cola  a  eu  ,lieu  dan^cer^^  cag  que  IW 
^raj^ut^etre,  charge  par  sa  procuration  do  recouvrer  ,une  somine  Lc  et  ceT- 
.ta  ne ,  .1  ayait-au  eontraire  pour  in8tr«ction.de  r^gler  ,mo  la  n.aison  Hart  t,oute« 
^s  transactions  qu'olle^avait  cues  avec  les.  in  titles  ,tde  reUrer  toutes  aetts' 
ieniers,  effets  ct  marchandis^a  A  ^\,^  aL  «.  ^.  •  _         .       >.  °^™^' 


# 


f,'  > 


** 


4 


•# 


«  ieni^s.^.  et  njarchandises  .  ^  ^i^^^r'^i^e^r^^^r^- 
^us  ar^     Cor6glc.ientn.poavai...ide.„n,ent  Are  sans  fraisT^W^ -' 
-  i^  1      •   '-   T  '"  ^•"''^"  bunqueroute  o»  les  boi^raires  et'd^bLrsI 
vaS       "°"*'r     *',"""'''''  »  oPP^rt.au.  r^pon^esme  Jdes  Intil  Jus  -'  ' 
nu^t  e«  avec    rappelant   des^^ns  d;affairesicpnsiddrab1es.  fet  que^ri  fl   I 
>   q^un  compte  reguliorement  d^fiattu  ^0  I^-vait^eirdre  justic    aux  part^eT  -  » 
I  If^m^d  may^n  qu'invoquo  I'appplant  o.t;tl.^  do  li   prescription 'SS.  ^ 

I      7';>7PJf  ^le^tatiitde  1847  (,10  et  irA^^c^oh.  11,  t.  I    W^" 

■      '-^'>^'^'-     CBttp  protention  g  6«,?  ecurteo,^par  la  decision  do  Hon  Hn^^;,.  u     '■ 
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jeiio  .loipnh.  i'""*^  ttoaudrVlttr  Ic  coAsid^rant  qu'il  n'apparaissait  point  dans  lea  Exi 
OatavluA  I'appeliinfr  (|u'il  fftt  coiuuicr<;:mt,  ni  que  I'aote  do  r  sccvoir  h  dividc| 

niim|Met.itl|,"  question  i'utd'uno  nature  couinicrcialc,  ni  qu'il  avuit  ugi  coinnic  un 
•  conimeace.     Or  le  sdvant  Jugo  no  pouvait  jiiger*  lo  p(int  sojjmiis  sai 

&  la  declaration,  puisquo  dunA  Icura  l{,6pon»es  les  IntinidR,  contcRtan^Tja  t/ppe- 

^  lant  le  droit  do  proscrire,  psirlaient  toujours  de  leur  r^clanktion  tdl/qyi^onrlr ' 

en  leur  diclaration ;   comment  alors  Ic  Juge  Jtonvuit-il  debidg^do^^  na.turo 

de  la  reclamation,  sans  f^fifrer  ii  la  doolaratioD,  et  s'jl  no  pouv^tt^e  fairb   ii 

.    .         devait  simplement  ,rcnvoyer  les  RiponMi^  en   droit  eommc  otnnt  jirrdguliiros. 

'~~~'  "~"  IValHuui'B,  luB' maadano- oonstituaicot    una    gociolo  do  ooma 


a«B  oonsti 
ins  la  l(ro< 
t'  due  pkr 


'  dataire  otait  d^signo  dans  la  ifrocuration  commo  comtner^ant,  la  crdoliiee  qu'il 
s'agisstiit'  do  rotirer  ^tait-  due  pkr  une  societiS  de  commerce,  ells  dtait  de  nature 
^  oommerciale,  et  r&^pdf&nt  eat  bien  fond^  4,  pr(5tcndi^c  que  toutd  I'titfaire  otait 
r<$gieparle8  ri^glcldu  droit  commercial,  ct  tombait  sous  lo  coup  dustatut  cito. 
Et  reHfiairquoQS  bien  que  dans  le  cas  on  cette  action.  sjEfrait  di^clarde  presci^ite 
los   intinips   no   perdraieiit    point  leurs  recours  car  illeurs    rcsterait  Taction 
en  reddition  do  comptc  qui,  cllc,  ne  se  prcscrit  que  par'30.an9. 
.     Enfin  paivj^son  jujjffement  final,  li::Cour  a  acWdd  aux  intinies  tout  i'int<Sr(5t 
Isuli"  ledivldende  per^u  iwrnpter  dtiitShoveinbrql 855,  pour  le  motif  que'I'ap- 
'  polant  I'avait  dppropri^il  son  usage.      *.  „ 

Pourtaiit  Tappelant  ne  craint  pas  d'affirmer  qu'il  n',y  a  pas  I'ombre  do  preuve 
de  cet  alleguu.  ct,  pour  obtenir  Tinteret,  il  aurait  fallu.  une  preuve  positive 
sur  ce  fait ;  il  aui'iit  fallu  do  plus  une  preuve  positive  du  terns  ou  rappropria- 
tion  aurait  cu  lieu,  puisque  la  loi  veut^ue  I'intdrdt  njB.comn^enoe  !\  oourir  que 
do  cette  date.  '  ,        »,7';\gp«-.,;  '       ^^■---  ■  -  '',»r. 

JL'article^l'Jl^€odeCiv.'^&:i!;p(jrtlque  le,ijiji<|aatai^doit  J'interat  fm\^^^ 
deniers  du  mandant  ju'tT  eni/!>^o^e  a  Kon  usage,  A'Da'^EB-D]^  OBT  Emploi,  et 
aussi  sur  le  retijuatde  coni/»<c,  a  coinpter'.du  jour  qu'tlettmistn  demeure. 
Nous  le  rdpdtoiis,  point  de  preuve  do.  I'apprQpriation  do  lar'  somine  pour  son 
usage  par  I'appelant,  il  n'y  a  point  eu  non  plus  !^e  m ise  en  demeuffei  si  oe  Vest 
par  Taction  niem^  ^ies  intime^,  il  %'^u  suit  done  ndoe^sairemeut  que  la  cf  ur", 
en  Accordant  toutj'int^ret  a  compter  du  3  novembre  1853,  violait  les  dteposi--. 
tioDS  du  code,  qui  so&t  eonformes  a  Tancien  droit.  ■  >,    ,;*'  ■ 

-Sur  cete  tspnsiddratious,  Tiippelant  maintient  que  le  jug'ement  du,  30f ^dietnb^'. 
1872  doit  gtre  cassd  et  mfirtutS,  ou  tout  au  moins  modi^^  once  qui  otfbesfne.i 
Tint^rgt  accorde.     __i  "  .  .;  '■■ 

The^iiiii|  UT'Appeals  unanimously  cbnfirmei.the  judgment 
TJie(5<)urt,  etc,  considering  that  there  is  no  orrof.id-t,he  judgmont  appealed^ 
from,  to  wit  tho'  jjudgment  rendered' by* the  Superior  Court  for  Lower  Caniad*, 
sitting  at  Montrealjin  the  DisJaf^t  of  Montreal,  on^tbe  30th  day  of  NovenKberfc 
18*72,  dotjj  affirm  the  same  with  costs.       \.^.  ,'  '        ' 

.  ■ .._  '   ■    "  -.^*  -Judgnaent  confiriBed. 

i;Jb««^)/t  <f-»»wnc,  for  appeljairt.'       .  "      .        .      " 

*  Z)«n/ti^  rf;  %wa»j,  for  resjpondeiit^.     ""        «'       '     ,      .     <>  ■  V^ 

■■■•  "(J. L.-M,)"  .;.■■ 'V  ■  *■' -X'  "■-.■•'  ":■  '■    "".:  ■■'..>^" ■'',/■  ■'  ■■"  ■'.  "'.^v-^. 

>  -     .'       .  ■  I  "»■-■..■■■•/■...■    d..  ..   ■  f  ■   «■  .r  ,. 
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GPUJRT  OF  QUEEN'S  BENG^;  i87&. 
MONTREALj  15th  FEBRUAHY,  ISTS.' 
Comwi  DoRi'ON,  C.  J.,  WoNK,  J.,  Taschereau,  J.,  Sanborn.  J. 

.'  "  ■'-,  :      No.  1,»2.    ■ 


WOODRUFF, 


'-     / 


■ft  •* 


^i 


f 


AND 


A(,>PELLAl^r  J 


>« 


MOSBLEy, 


H«M»  :-Th.t  th6  mi'rP  Importer  or 'an  InieAtiojfff  -Me^rfa^ >;.„  riat? 


United  StBtPH  bjr  some  otncr  plirty  „  „„ 
meanlnn  of  ''ThB  Patent  ,Act.6f  1M»(,',»  s| 
on  the  ground  that  Jie^Vas  th«  Ury^i  ' 


»       'K    (I /IIP-'  '    )^T 


'""  '.ntWJip'-  br  di«c3TO#th|teS?.,^,«£  tto 
1^  i'it.-nt  obtaiufcd  by  Uta  upder  (^tt^fi  4ftt 


^'11* 


<i 


i/dl,i«ov|i^^U  null  anh»To»jl. 


^TJis  was  an  appear  from  the  judgment  r^rfered  by-the  SupertOi  Court  at 
^Montreal, reported  in  the  17|Ji  Vfll.-ofjhp  3a^.p.  306. 


,«^:„ 


Borhise,  for  appellapt,  (after  statinglVf^)  :— 

It  is  submitted  ChaMhe  above  judfjrterit  ia  incorrect  in  law.     Before  th« 
».«8.ng  of  the  Statute  of  RJonopolies,  2lJ.  1,  c.  3.  the  Crown  had  powenat  Com-* 


pacing  I 

t       t,  ^■"'"' *::j"""F"""i*'i«'.i,  c.  ojinourown  had  power.! 

mon  Law  to  make  grants  of  the  sole  use  of  invention!  Thus  in  the  case  5f 
monopolies,  Z)«,c^  v.  .^k,  Noy  R.  182,  it  is  said  that  "  When  anyman-by  his 
own  charge  ^and  indusfl-yW  by  his  own  wit  or  invention,  doth  Uring  U  W 
trade.intp  the  realm,  pr  an^  engine  tending  to  the"  furtherancfe  of  a  trade  that 
never  wa^  used  before,  and  that  for  the  gobiel'.the  realm';  that  in  such  casi 
,the,Jv,ng  i^y  grant  bin.  anionojjoly  patent  J|r^80me  reasonable  titpe,  until  (^ 
>subject8.triay.  learn  the  same,  iti  «»>nsideratidS^f  i!he  gt«d  tkst  he^oth^  bring  sf 
,  >8  inventto^  to  the  commonwealth,  otherwise  not."  I„  Sh^ppard's  Abridg- 
Tt  ^'-k'-' !"•.?""»"  P-'^'  •*-  '-^'^owntbat  itis.;'Lllytir.^ 
fJl^'u  '  ""=  "''^^'  '  '''''^''^^'  *'™«  gru/jt'a  ;.,«.opoly  patentTf 

Wm^.  th,  realm,  or  any  n^  engine  tending  to  the  furtheranc!  of  it-for  £ 
jood  of  thp  realm.     Sergeanl  Hawiins  is  of  tKe'  same  opinion.     Hawk  p'  cV 

■    The-statjitc  above  referred"  lo,  W^cb.  n,6nopolio»  t»rt>  pibjted  excepts 
f^mit,  operation  "Any  lottJpa,4^  and  grMiJof. privileged  the  te^  ^ 
.^nrteen  yea.^or  ^„der.  herea^r  to  be  nlade,  of  th^   ble  worfeinLr  maSng 
^      f  any  majp^r  of  new  manufacture,  ^"i,  thi.  real«,to  tbe  ^rue^l^tZ 

,^law  OTmi8chievounto«thes/ate,.i&c.^        ,      .^.'         ^  .        -      ■      f  j  "^  tnu 

^  ■  '  iJ^fMf^^^T"^  *'^'  fr^^nd  is  an  inv.^aion  within  the  mean-   "' 
nlltn  •  V^p'^'S  -the.  articles  tht  production  of  "such  trade  had  been 

^^T?"^^  ^''^^'''  there  must,J.ave  becin  no  Faotfeftbg    ' 
Baiug  Of  the,  trade  witbinjhe  realm  or  its'  denmidnr  ^     '^^ 
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new  machine  isalaoanjnvention  within  the  statute  otitl  can  bo  the  subject  of  a 
patent.  Billing's  Law  of  Patents,  p.  67;  Lewis  v.  Miirfin-j,  10  R  &  C.  22;  lo 
Edgebury  v.  StepI.ens,  2  Sutk.  447,  it  was  hold  that  it  Winveiition  be  new  in 
England,  a  patent  muy  bo  grspted,  though  the  liiiinj;  was  priifti«ed  beyond  the 
sea  beforej  that  the  Act  intended, to  «^ico.aiigc  iwvr  devices  usflflR  to 
kingdom,  iinidw|e^er  learned  iy  traTcJ[  or  study  it  is  the  sinio  thin^.  "Thi* 
<!a8e  has  ever  8ii|f)  been,  aot^^ij  j^non  as  law,  and  inde«sd  tVcre  is  no  subsequent 
case  reported  in|  which  the  vftlidrty  olHp|tevt  has  been  questiGnt^  on  the 
ground  of  the  inlentidn  comprised  iu  i*^nga  foroitrn  invention,  and^merely 
impofteAiftfo7l«l»  country  1)^  (he  pntentoo."  '^  niTxlmarch -on  Patents,^ p.aS'. 

The  law  as  th^s  intcrpret/d/hri  Ertgland  is  formally  repr^uced  in'tlji  iCauada 
Act  respecting  patents  ftr  inv^ntioua,  C.  S.  C.  cap.  ai.'fecciion  »  of  which  enacts 
-*M-ceFtaift-4jeniona4»living/'' discovered  ftr  invented""  new. and   amf»\  ^^ 

!d  to  obuin  patent^,  and  b/  the  lOth  seoii^df 
p^iyile^s,  &c.,  conferred  by  the  Act  "shall^tend 


the  ^^ 


..'<?■ 


■■.\ 


-—  .^jnachitres,  &o,,  b^  be  enli 
which  it^sj)royided  that 

to  an<i  include  any  su^j^f  |Ier  Majesty,' being  an  inhabitant  of  this  ^Province" 

.   whp  in  bis  or  hgjjargls'  in  any  foreign  country  has  discovered  or  obtained  a 

knowledge  of,  and  is  desirous  f'of  introduoing  in'this  Province  an^  new  and 

useftil  art,  machine,  manufacture,  or  com^sition  of  matter,  not  kno^fn  or  not  in 

•  .use  in  this  Province  before  his  appticatipn  for  a  ]>fiient  for  tho  same."  Thi^ 
,Beption  of  the  A<;t  cnntaima  an  exception  as  to  arte,  &c.,>  disoovorcA  or  nM  }a 
the  United  States  of  America,  or  in  TBer  M;ijf  sty's  Dmiiii;{nns  iti  Enro^^^r 

V        America,  which  exception  b^wcver'is  4iot  Wide  in  th&"  Palct't  -Act  of  1869}^ 
:i       under  Which  the  Hppellaui'»  patent  Wjis  issjapd.      '      *•  '    .     *    '  ' 

(rhe>  sixth  wction  of  t»ie  Pi»t«nt  Act  of  imH,  untler  which  the  patont-nhw  io' 
■■,■   question  waiiaVanted',  enacts  tlmt  "  any  gferson  hi^ying%i)n  a  resident  of  Canada 

•  'C®'"  »*  l^''^^  t)ue  year  ntJxCtyforc "his  applicaliou,;  jiu J  jiavint;  inveiSted  or  discovertjil 
any  ^ new  and  usetui,  art,  Me.  .  .'  ._.  .  .  jiui/  obiaiir  a  patent." 
Sections  twenty  nnd  twenty  timr^indicate.  the  romody  fn  be  adapted  in  c^^e 

*      •  of  infrtngenj^nt.  It.  is  not  easy  to  see  wliy  the  tefm  "  inventor  "  or  "  discof^cr?'') 

\!<,  should  receivr a  diferent  int'erprotaitioA  here  frorq' fhut/wlii<)h  hiw-.pre vailed  ia 

England  for  upfekrds  of  two  huntlred  years,  and  thc^L'^gislature  does  ndt  seem* to. 

have  contemplated  any  "Jjfiange  or  to  have  shpposed*  that  any  change  was  in  effect: 

y.made  in  the  laW,  either  by  C.  S.  C.  a  34,  or  by  Jthe  Act^f  18G9,  and  this  is  at 

«:  '  >nce  apfiarenton  i^gngnce  to  the  Patent  Act  of  1872^ Iwhich  does  change  the' 

■'      ^'**^^?'»«  sixth  s4HHr<J!'  that  Act  e'naots  that  "  Any  person  having  invented, 

>     Ac,"  omitting  the  wSrd  "4fecovered,"  and  tho  sev^th  section  provides  that 

'.'.AninveatorshaH^be  entitled  to  a  patent  for  hid  iriventii)hjf»  patent  there- .■ 
"  Corjin aSy-other  courfffy  shall  h|ive  been  inexiaienceinsttch/iWntry.more  tlfto., 
-  -    tf  jtte  months  prior  U)  rfH  applicati6n  for  such  patent  ia  JGanada."     This  iai 
,    epWefyoew  law^  but^the  Coutt  belov^  seems  to  have  beeo  misled  by,  supppsing 
i£to  be  -applicable.'tp  th^,  present  case.     By  section.;  thirty-two  tifthe  nbt  aC- 
r  :   ,  18t?,,?ll  existing .ProVfwi^i-  and^oMiaion  patents  are  to  tdiiiSo   ift«te»<   «| 
\  JJQtwftbstandirig  ihe  _  repeal  of.  tbe^wvious  Statutes,  thereby  eff^QtW«R 

"%  °P|^'-''  *'*?'"?^  «0»eeiw  tiu^tfeedb^eotiw. taken  on  bel|«»^ih» 


'■,..»  ■■■■ 
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re«pon(Jen.^to  the  validity  of  the  first  assignment  made  to  hioi  hj  ScouJIar 

can  htfi*^  been  seriously  intended.     Section  eight  of  the  Act  of  1869,  whi^sh 

,provid«^  that  a  Patent  may  be  granted  to  the  asjiignce  or  devisee  of  the  original 

''  inTCiitor  or  discoverer,  seems  effectually  to.  dispose  6f  it,  and  if  there  wore  any 

doubt  in  the  matter  it  would  be  removed  by,  the  fact  that  by  the  second 

assignment,  made  after  the  patent  was  issued;  yooullar  transfoVrod  all  his  interest 

T— therein  to,  the  appellant.     The  judgment  appoaled  from  also  admits  that  the 

„  appellant  u  the  assignee  gf  l^couUar. 

The  appell  int  sv.bmits  t!ie  j'ldguicnt  of  the  Court  bolow  ^h  erroneous  and 
'should  be  reversed  with  costs.  .  « 

Bethune,  Q.  C,  for  respondent:— The  attention  of  the  Court  is  invited,  Nk 
the  outset  of  this  discussion,  to  the  appellant's  answer  to  the  9th  articular 
tion:— "  it  is  admitted,  that  it  was  not  invented  by  said  George  Scoullar,"  but 
it  is  expressly  denied  that  he  was  not  the  discoverer,  the  plaintiff's  pretension 
bJBipg,  that  it  wasi  dUcovered  by  the  said  George  Scpuilar,  as  Mng  in  use  and 
^w^enferf  in  the  United  States."  .'  .^ 

No  evidence  of  any  kind  was  adduced  by  t^e  appellant,  thrit  George  SooiUlar 

was"  the  "  discoverer"  of  the  apparatus  in  question,  either  in  the  proper  and 

•legal  sense, (that  of  originator),  or  even  in  the  modified  sense  eontended.for  in 

the  above  answer  to  the  9th  articulation  offacts.  ,\    f 

The  want  of  such  evidence,  it  is'submitted,  was  of  itself  fatal  to  tie  appellant'i 

•  action;  the  fact  of  ScouUar  being  such  discoverer  having  been  distincfly  pufia 

issue.    Hbdmarsh  on  Patents,  pp.  4:t2, 443.— And  Uitchie  vs.  Joly,  12  L.  C  R- 

-  pp.  49^60-52.  .  -  \   , 

r  On  the  assumption  tha^  Scoullar  had  discovered  the  apparatus  to  have  been 

in  use  and  patented  in  the  lilted  States;  and  that"  the  appellapt  had  isjJly 

proved  that  fact  (loAicA  he  nevB-eoen  att^mpled  to  do'),  the  appellant's  counffel 

has  argued,  that  he  was  a  "  discoveref^'  withirf^the  niojning  of  theistatute  and 

^      of  the' patent  issued  thereunder.         .-     ,  '  ^.^      •  <,^         *» 

NowVyhen  the  "  Patent  Act  of  1869"  Wiis  passed,  the  law  oa  the|*  stabjeflt' 

of  "  Patejiits  for  Inventions,"  in  force  in  tjie'old  Province  of  C^pada,  was  Chf&ter 

;  34  of  thfi!  Cons.  Stat,  of  Canada;     Uuder  th^  hjpodm^,^"  Who  nlay  obtain  i 

'    Pateny.&c.,  it  wus  enacted  by  the  2nd  ?ecti/n  of  ihi8''€©n^S0lidaiea  Sta'ttite 

that  Miy  subject  of  Her  Majesty  rgsidehl  in  th^  l^viftV, -having  '""^  diWovcreijI  ot' 

,    inveoled''  any  new  and  useful  art,  &c.,  not  hMtfi  knovrt  or  us^  b/  others  ftr  the' 

''Royince  with  his  consent,  might  obtain  g|^t«ht  thereforv    And  under  ^^ 

*  subsequent  heading  "  Patents  lor  in  vention^^^&<'  bif^amdims  from  Foreign 

f^ntnf$,"  it  was  provided  b^  the^lAth"  ^P  of  the  Aot4Mt  the  privilege* 

^^•seciired  by  the. Aet,  "lo  the  iriventbr  oij^iHCoverer,"  were  extehded  io  and 

made  i&  in^udfi^xty  euft'ect",of -Her  Majesty,  ftcj-who  bad  "  discovered  or 

oMainy  «  |i»o(^^  degjrous  of  intfoduciMyfl  the  Province  any  ' 

H*r;#i^:a86jfart,^c.,  "i^  know*  qt  bf  ujfrin  the  PjovP||  ftwsg,*  inventions 

j ^<ff  iw^«^i«kl[Tvt^(i^itMdm  (tt  ip  n^  part  of 

||:  #  ;^^^«^y'»  P<f»io»^^  wMch  were  to  be  free  fot ' 

jy^  ^f^^¥'^  ^^'^  Prftv^ftr,  ^"-  Sfflf  or  iihp  |hpr»      ^  ni^-by  the  nU'iaoiiQu 
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of  tho  Aot  h  was  ofiaoteil,  tKat  the  penm  miinf*  paWnt  fbr^  atiV^ioh  uA^il 
«rt,  Ac,  oirtlio  10th  section  allowed  to  b«  so  Introduced  a!wliiatbmc«J,H*ii^ 
-uakc  a  solemn  declaration  that"  he  believe*  liima^f  t<^  bo  ,ho  fii«t  j«<^o,/ttcer  j^r^ 


^v/  ■■;:..'■''■ 

. 

'^^z'y- 

[//>«Ae/"  of  such  art,  &c.  „  ,,    .    „ 

t  in  pertly  plain,  therefore,  thai  oui^  l-CKWn^refti^r  fct^n^^ 
ft^fho  yioM^'ilwovmr"  the  moaning  olaimed  for  H  by  tft©  ik|>pellant,  faii*^  «n  ■ 
tW^  contrary,  di^tiftguishod,  in  i\.  marked  wanow,  fectwepn  tb«  " i/wcopfrtr  and  „ 
pcr*bn  in  the  posjitiort  claimed  tor  Hcoallar ;  mpWng  th«  latter «ii  wfw^^ 
■-„  publhhir."  .  ■      \      >  ■  ■      ,,,,v,  '■",,;■:.'!:',    '■,,;;';:.■''..'.'■;.'.'■'■''•■■;■.):',;; 

Not  only  did  the  .t^^laturtj  %^4;i4»ingui«(lrbiB«^i^ 
mere"  inf>-<*'hcet^.p^ghe^,V^b^ 
or  a  patent  fin-  an  invention  «l^ea«Jy:pW(S«i;,diid>f.^jW^^^ 
or  in  any, of  Her  Jlajeftty'sufemiuioiw."  « ,/::,/  ^,':-':'''-'  ''{■■v"'i>  •■'''  ^V  •^V''»''^*"'^''/-r'^' 
|^e-1^tcnVA^t-of  l86flMid«ot'wiro^ 
,  <jip»nadaf  so  mtach  thereof  .^oly  being  i-e|»a^\tKercby;iMi;is  V'  joflwiist^t'*  v'l 
'«  with,  or  midca  '/provision- in  anV  itiattor  I^ro^idedlW  by''  iwid*^  l*4itoiit  ^ 

1869.";"       ■  /  .;;■  '\-''  ■''''■':''  ■^:^'-::<''/'  ■''''^.^^^^^^^ 

^(?».  under/the,  head|K  " Mf h^mny  6btt«tf^at«n^'' Ibe 

lBC9,"in  it:i  flth section,  deMgiiute«,\hepBt|y  entitledjw  a  jMtent  »3  ",tf  wj^idcftt 

of  Canada  fo^^ut  least  one  year,"  who  l^aa  " >»  ww  toiJor  rftWii^nyf '  any  new  and 

•  useful  art,  &«^,  "  riot  knQWn  or  used  by^pthersbefbre  his  invention,  or  di^ooverj,^'   ■ 

or  not  bein^  in  public  uscjsf  on  sale  m\any  oiT  tho  Proviiiecrof  the  li^iniOT      »  , 

with  his  ^nuent.     And,  on  the  subjoc^  iJcncrjiMy  0^ '•  t»afeBt«  ftr  ioveotiftns     ^i 

brouglit  ^Canadians,  from  l^reign  cootitlift?,"  tho  <»1?a(*bt  Aftt  of  186S"  m 'i?<  •' '  1 

entirely  silent.,, -.. -^  ^   "-'■'"■,       '"         \.\'-^  'l  '.,■.:.      „  '  .  "v 

In  thfe  7th  sectiort  of  thri-"  P,.tent  Act;  ii86&,'^i^{al  provisioii^i^^  nwde,  ij 

favour  of  an  "  original  and  true  infcntor  U  diH(«>ver«r,-'' to  obbifa  a  patonl  I'bW 

any  indention  or  discovery  patct»tcd  by  hijii  "  in  any  other  country,  at  any  tltn> 

wilhiA  six  months  nest  preceding  tli'e.fiHn^  of  hid  spoeifioatifm  and  drawing."    ^ 

And  by  sec.  40,. sub-  sec.  4,    the  (Jommiairioner  of  Ritents  in  directed J{)i 

refuse  patent.s,'  where  the  invention  6r  discovery  has  already  been  pafented. 

exempt  wlien  the  case  is  one  within  the  «aid  7th  section.^, 

^  Except,  tWix'fore,  in  ^ho  splcial  case  of  the  "  Jatroducei'  or  pubti«her"  being  ° 
tho  "  original  and  true  Inventor  or  discovery,"  Jnn  patenter,  m  prowsioiv  what^ 
ever  was  made  b^ the  "  Patc.t  Act  of  18Gi?."  respecling  «  Patcutsfor  invootioasi 
brought  by  C^Hnadians  from  foreign  countries."  .       ' 

It  fbllow.s,iconH(!fiueotly,  that  the  Dominion  Ijegislature  mtendcd,  either  that 
the  portion  of^fhc  Con.solidated  Statute  having  rtiferciice  to  inventipns  from 
tbreign  countries  should  still  contiuaeia  force,  quoad  the  late  Pr^viooo  otCant.  ^ 
da,  or  to  limit  the  granting  of  a  fafcnt  in  suoh  eases  to  thafe  of  the  "  Original 
and  true  inventor  or  discoverer,  ivjtoxhovldalsohe  the  patentee,  and  whoM  patent 
in  the  foreign  country  wa.''  takun  out  •  within  the  six  wontbs  next  prc<Jd#4<'  the 
filing  of  his  specification  anddrawiug.  t  '  ,^x. 

Clearly  then,  wheiyr  thi8Jpr|on  of  the  Consolidated  Stat|ite  was  realty  repeal-  ' 

of-,l8G9,"tfeorgo  Scofullar,  who  onl»pi«tenda  to 


ed  or  not,  by  the  "  Patent  Aclof' 
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hava  been  a  mere  "  introducer  or  Dnl^l«»,«r  •<  «„  m  "      ' — ""^ ~ 

kvw,(«/ic^  in  no  way  proved  by  ZLZ^nfTl  T  '  T""  ''"  '""«^  "^'j 
kvibt  what  had  been  U^  ^noJ'j'^iZt^^^^^^^  »    P^'^-^ 

j       there,  as  far  back  ns  the  year  I865/  '  ""''  Patented 

-•    |j[oreover;K)n   the.. very   authol-itios  oWoJ  K„  «i. 

,Te#rd  W  p^tentB    in^u^    in  S^^nrit^^^i"  "^"'"*'''  «<>"»-'' with  ^ 

.he  prcont,  b«t  would  rcquire.to  bo  mude\^ W  ^1^^'""  '"  *  ""'^  ^''^' 
;jp.  i6-2i),  ^  .     "**  "*  "'"^  <»^  the  importer;  Hindmarsh 

It  iaaiad  to  )b6  observed,  that  under  th^ 

words  of  the  statute  being,-"  everyCnt  *  *    T"  '"^'»'%  ""^''i  the  V 
a^ignamUimr     UnUl  so  issu/d  then  th«     ,f  ""^''"'  ^^ued^M  U 

M    n^l«^»n.ont,  therefore.  :;;:^3^'^t'S^ 

;^tent  rights  is  a  more  nullity.  ^^"'  °^  i*^"  of  the  alleged 

;0i8"i»l9oworthyof  notice,  that  8coullii>'«  ♦.«♦    aj 
%M,>th  assignmente  we  e  ».c2dinLT     f  "Pacification  and  dratr- 
,     ^-^^his  ^'irc^stan/^intJ^SS^t^;'^':'''!^*'-  "PFHant  r.«,ide». 

»ttd  the  very  sniall  consideration  sta.ed  in  th^"-    ^''S '^"""'g  of  the  patent 

:  y*««^  to  the  appellant,  and  that,  in  feali^Xth  if^  "  "^"'^  '^"*  ^'^ 
^^«p<.  laf  the  „i^nt,  who   was  not  a'^^^^ff'^'"'  *  fr«"^«'«t 

,  ^.^M  «.«  monopo^  of  a  right  which  he  Cd^t  l^^"!  J''"P"!!'^''^'y 
Whas  «?0fl8e(iuently  no  claim  whatever  to  ,, '   T         f    "^  *'''^'"''' *"<J  *•»«* 
0«  the  Whole,  the  re^ponSeT^U^  w  h""*^'"  '^  '"'  ^"'^• 

;   «?pe«J  Bhouid  b«  rejected.  ;  ««b»'*.J^'th  confidence,  tliut  the  present 

;    SANBORjf,  J.:.^Thequ(i8tioniovdlvedinU^^  ,    :,         - 

■^  iovcntion  obtained  under  the  PatenTA  "        869  e  '^Z^''^''  "  ^"^^^  «>' 
J  tppears  that  tJiepHnciple  patented  had  been  nJvf.  ^'"'^"''ed.  wl»*n  it 

^'  States,  or,  in  oth^  W(^s,Lldl^Zir7    '^  P"*""*"^  '"  ^"^  United 
• ,  which  the  .eaJ^nveritor  o^di^ve^  ZlhZfl  ""  '"'''""°''  •"•  '*^'«»'«'y  «>i^ 
obuia  a  valid  Jatent  for  s«chT„rnl„  or  1^;"''^  "  T""' '"  *^«  United  Stat^ 
•  original  inventor,  under  SWi:^'  L  &tTJ  *"n'  ?T  '""^  "«-  <>^»»^ 
«o»s  of  Chapter  34  of  t^e  Consolidated  Statics  of  iL  *'''  P'*'^'" 

tMr  travels  in  a  foroigft  country  had  'dilT  /  *^'''  P"'^"«  ^»»«  i" 
machine,  mwufacture  or  oompo  Ln 'f  ^7  "Y  "*^  '"^  "««f"'  *'». 
•H.  l.t.  l.n.vi,.ce  of  Canal,?ndt  g  L"^^^^^^^^  f »  ^"-'  -  in  ^  jj 
i'aaada,  were  permitted  t,^  obtain  a  oaterT    f  "'.»««^««''g  the  same  into 

mr,  expressly  excepted  fim  thi»  provision  jl  Doimmons  ^ere,  iow- 
«.the  IXtont  Act  of  1809  repealsZir34  of  1'';^*'"^^  '**"'*  ''"«»«<'»• 
Canada  an^Kai^fi^vioas  Abts.  L  srys  Ct  Lv  L^'  f""-^".'**^  ^*^*"'«»  ^'^ 
C«ada  for  a  year  priorto  i  t^e  appHoatro;  ?or'a'^" ?  ^''"«^"  *  '«^^«"t  »f 
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matter  or  any  iiKprovcnient  iheroflii,  not  thnretoforo  '">'>1lM|^,ii>  ^«^>  o^ oti^nlo, 
in  Iho  Dominion,  may  obtnin  a  pHteut  therpfor  ;  on  intr^jKr  of  -an  in?«)i)ti/)n 
from  the  United  Htatx-n,  as  the  discoverer  thereof,  may  It^nUy  obtaifi  a  putinf 
therefor,  thounh  not  the  real  inventor.  „ 

I'f  it  be  understood  that  the  provision  in  chapter  34  of  the  Conaolidatod 
Stattttegof  Onada,  relatiuK  to  introduocro,  ia  not  repealed  by  the  Act  of  IM^j^ 
whiali  repeals  ail  lawH  inconnistent  with  that,  then  the  United  Siat^  would 
remain "eMluded,  08  a  foreign  country,  from  trhioh  introducers' could  bring 
inventions  to  be  patenttjd  here.  If  the  Act  of  186^  is  understood  to.  repeal 
ofinptor  34  >8  rcjjM^Kl^trodunei-B,  which  wo  think  is  the  case,  then  we  have  to 
interpret  tiite  6th  section  of  the  Act  of  J869.  The  word  "discover"  in  tbii 
flIauBO  is  synoojmous  with  ''  invent,"  and-doea  not  refer  to  the  discovery  of  an 
introducer  but  to  the  invention  or  discovery  itaelf.  The  word  "  diaoover  "  is  a 
more  accurate  doaiRnation  of  the  application  of  a  new  principle  in  cases  of  com 
binatton  of  aul^tanoe*  or  aoBn^itionB  of  matter  than  the  word  "  invent,"  which 
relates  more  part ioularly  to  niachinesor  manual  devices.  Webster  says  "  dit 
cover  "  differs  from  invent. ,"  We  discover"  what  before  existed,  though  to  ua  un- 
known ^  we  invent  what  did  not  before  exist.  !»• 

It.iSj^lain  that  the  Act  of  1369  did  o«t  intend  to  give  introduoers  the  rifrhf 
(^obtmning  patents  from  the<whole  tenor  of  the  Act,  and  particularly  sections  39 

"and  40  shew  that  discovery  means  the  same  as  invention  because  it  would  be 
absurd  to  allow  a  caveat  to  an  introducer ;  and  By  aubseption  4  of  s.  40  the  toinv 
miasion^r  may  refuse  a  patent  where  it  appears  that  the  invention  or  discovery 
has  already  been  patented  except  as  provided  in  section  7,  which  gives  theorigih- 
al  inventor  or  discoverer  a  right  to  obtain  a  patent  within4ix  mibnthd  after  the 
invention  has  been  patented  by  him  in  another  country.     The  npatent  in  que«-^ 

.  tiofi  in  this  cause  being  of  an  invention  already  long^fbre  its  intn^uotion  here 
patented  in  the  United  Sutes,  and  the  patentee  not  bfeing  the  originaUnventoP 
or  coming  under  aecCtax/l,  the  judgment  ot  the  Court  below  holding  it  void  is 

right.  /  '      ; 

,  '  ./^        "       Judgment  of  Superior  Court  confirmed.        > 

Eit^ie  (S:  BnrlaMe,  {or  apf€l\mt.  *•  __,.*•* 

Bethune  tf-  Bethune,  for  respondent. 
;    ,        (S.B.)  .,  "  ~  '       ,/ 


h. 


1  'At-  ^ 


m 


-  ;,  •  .   1 


if 


'C 


.  ffl     -^ 

■  .  I 

...M 


~r 


-rr 


*''  ■ 


>  "v- 


i'l?.  :^^ 


\'  ■    ..'~^' 


■:X<'- 


m^MtpiW^F 


COtJRT  or  QtlBeN'SBBNOn,  18W. 


i« 


1. 1  :i  I*. 


^t, 


itit-Di 


COURT  OP  (jfUBRN'S  BBNCII.  1876. 

MONTREAL^  |(1;th  FBBRUARy,  l»Ta.      '   ,  ,  ,  ,    V 

tomiiif^moSyCH,  J.,  lloNX,  J.»^!)^a|orMbavs  J^BAmMtit^sl 

.No.  ua.  'S'!  ,/.„   "    ,.-   .'yi:-       ' .    'V.-/"'. 
,    ~  ,    '■■•:'■'  ,■  ■:,    ■;■,; '  '■■'^Vfll^tJON,'.,;;: 'v',^    /\.  '''''.,■,;.;-.'■  :'„  \/' 
■^  ■  ■ '.  '■■.■■'■■■.I''.  '•  ^i';';.  AWwttAirf'} 

•'     -■      '  ■  '  "„        -^''  .      ';"'"i\;' v'    ■        \. 

TJBBCITi2BN9'mi!lpR4N0BQ0MPA''NY,         '    •  ^       >      ° 

-I.  Thai  goodi  batd  un4«r  k  duly  «nd«n«d  w»reh<HiM  i^ipt,  ••  oolUterar.i^uiitr  fb^ 
•dvauoei,  ipMT  be  profwrlr  and  Ivgklljr  iiuurc(f ai  bvlng  tha  profmHf  ^t  the  hold- 
' ,  orof  lueh  r««44p(,  b«ln(  tbajpkrtjr  wtiofuadiiVhA  adranof,i.    j^„    r  .  •   -         * 

-^  Tbat  In  »n  action  Ait  tiM  riMs''or«fy  of  tlio  ivuMnoe  ft  taloricoodf ,  M  k  litAolaiit  W 
MtabUttitbat  «ood*  of  tli«  charMtfr  and  briud  anii  dftbaqtlaniUjr  elali^ed  wera  aO' 
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tOaUy  In  tbvbulldlnf  wb«ra  lh<'^KOod*«E°«t«  (tared,  at  tba  (iifie  oftbe  litnuraoos.  antjL''' 
,t   at  tbetlmeibabultdincatic)  it<ic()D(»{itR  ««re  wholly  burnt,  itltltout  proTtni  Aa  MMill  *  , 
ideotlflCftlioB  of  the  Kuo^doMribiBd  Itii'the  warebQUw  rucuipt.' >  '    _  ••'   \ 

DoRlOK,  Ch.  J. : — ThUwa^atiiiak)niQwhiohMiddieton,ikfiokeptvarehottM«^.  '%'■.'•■"  'St.! 

gave  to  EustoD  two  vuroliouse ■  receipts  for  oil  in  th«  etore  No.  1,  and  which         -      ^  •       -hi  ''"  ' 
RufltOD  in  turn  gpvo  to  Wilson  as  wourity  for-^otes  beld^by  the  letter.     Wilsop 
went  to  the  eto're  and  ascertained  that  the  oil  .w<ui  ^ui%.     On  t^  7ith  Jiloe,  1867> 
he  applied  to  the  ditiseim'  Insuranoo  Comptiuy  tor  a'h  insuraoioeon  the  quantity 
ofo  oil  mentioned  in  the  receipts  eiven  to  him,  and  QtherB  whltf^  he  had  in  his   "   ' 
possession.    The  (^mpany  accepted  the  risk,  and  op  paying  the  premium-^ihe  pll  "  *  ,  >; 
was  iiisured  as  being  a  portion  in  store  No.  J,  aifd  the  remainder  in  s^i;6  Nq?  2.         '" 
On  the  18th  August,  1867,  the  stbre  No.  1  «as  destroyed  by  fira  and,  aB^pretlD- 
^ed  by  appellant,  the  oil  bel<6nging  to  hfin  in  that  store  Wi^  all  consumed.  The 
appellant  made  his  olojm  for  insurance,  viz,  for  the  vUluevpf  the  ten  barrels  of 
oil  in  question.     After  some  time — the  Company  refusing  to  pay — he  briiigs  his 
action.     The  respondents  replied  to'it  tbat^he  insurance  had  been  made  upqn 
what  was  termed  a  short  risk  receipt  and  upob  the  conditions  ordinarily  issued 
by  the  Company.     They  also  pleajod  that,  by  the  Poliojefof  Insurance,  the' 
appellant  wan  bound  to  disclose  what  interest  lie  hud  In  the  property,  and  he  had 
not  done  80,  and  insured  as  proprietor  wliile  he' wad  not  proprietor.  -     ' 

,    It  wu  proved  by  Mr.  Tiffin  and  by,  Middteton's  storeman  that,  at  the  time    ^ 
the  transfer  was  mfl/de'  to  Wilson  of  the  reeeipts,    there  was  in  ihe  store  a       ^  % 
quantity  of  oil  of  the  same  brand  as  thdt  mentioned  in  the  receipt.     It  was  also 
proved  that  at  the  time  of  the  fire  a  similar  quantity  of  the  same  oil  was  then 
in  the' store.     It'Was  not  exactly  proved  that  the  oil  was  the  very  same  oil,  but.  ' 

that  the  quantity  mentioned  in  the  receipts  was  therer'lhere  is  no  doubt  ft^ 
theWidence  given  fn  the  case.  Buston  says  that  aft*r  Middletou  gave  him  the 
wKreHouso  receipts  lij  showed  him  the  oil  in  question,  but  the ,  pretention  of 
the  respondent  is  that*  the  oil  was  not  separated.  There  was  a  decision  in 
Upper  tJunuda  thtit  it  was  sufficient  that  the  oil  was  thejre,  and  in  that  we  , 
perfectly  concur,  unless  it  can  be  Shown  that  som^othpr  par,fy  hud  a  right  to 
thai  MTtinilir  riil.     Thp  rp-.rnn  Irii  imiiin.unfa  i|iW  thw  oil  »n;iitiniied  in   th^    - 


:««•' 
"i** 


■M 


0, 

it  "*  ■ 


*1 


J 


V 


ttiatpirw 


1    * 


I 


Vb'       .. 


«.* 


.  ,.,^ 


■»>' 


Jtk- 


*\ 


^ . " 


^, 


y  \ 


176 


W  %RftN'S  HiNqM876. 


Thor*_ 

.  #ur«iHi.'t'i> 


(ijM^nioe'ipli  WM  not  there,  whclhor  it  bdonKcU  to  MWaioton  or  nnt  nnA  ».' 


V  ^ 


• 


if 


V 


-  ^,„  „,^  „,„,„,„  ,f      ^,^  thoreloro  think  tl 

pcrly  ,„Hurca  .U  h«  had  .  ri«ht  t.l  recover  both  ».  ,J.o  .l,«o  ,he  mnMnmoo  w«« 
'^^l^m     t  "  ti„otho«roocourrod.     But  the.o  i/,„othar  p"      rj" 
»«     that  W.k„, ,  .a  not,  d,j»lo«  what  Ntero«t1.o  had  i..  tho  proL        ^^ 
Umk  .hero  .»  no  doubt  o.»  th.'n  point.    IIo  injured  tho  oil  „  b,>  n«  tbl 
Vo^,r    by  to  Statute  54  C.  U  C.  «i.  8.  .ha.  any  w..ho««  r'  .* 
fcrro.1  by  cnd«rHc„,„ntt«.W,/,V/,.h„|.ier  tran^fon,  »||  ,h«  riKh.H  wTk 
owner  o  tho  o,I  had  to  tho  oil  in  iU  qucHtion.     Whether  It  waa  tranA 
coUaterrt  «cour  .y  or  otherwi..  all  tho  right,  which  the  pa.  ty  ^   in^T,^"?, 

.  With  It.   Therefore,  we  are  «l«o  of  tho  opinion  that,  havin-^  injured  nn  owner  ho 

.  was  properly  ..sured  and  the  Company  cannot  sot  up  th.t  he  h.l    o  S  ^ 

.  k  «rc.     Tho  la«t  po.nt  rai.-d  i..  that  no  dcman.l,   such  an  i,  r^.^ired  by  Z 

•     Jol  cy,  woa  uaade  or  proved.  Tho  proof  about  tho  don.a..d  mado  S^  off h    • 

Tho  «.»n.«or  ot  the  Con.pany  wa«  brou^b.,  and  was  „«kcd.  wa«  th  J    o U 

den>.ndn.adof... ho  insurance.     H,  ,ay„  Mk^o  wan.    H.  i,  then -.Jd  to  Keti 

Lei ttoZ:*      "*"'w    ""'"'"^'^^ 

gavo  .t  to  h»  attorney.      What  jury  would  «„y  tlwro  w«,  no  proof  of  demand  ? 

'  .  ^^'^""?'^''^r-T''«  l^^-rnoU-hiefJu^tieehn^ri^-htlyHnid  that  Ih*  oil  w«V 
here  when  to  .n.urunco.ook  place  and  when  .ho  fire  .ook  ph  ^,^,;ZJ.Z 
to   ho  .OHurab  0  >n.or..t,  I  fi,.d,  „„  reforonee.to  the  S,«tuto  wi.h  ^.g-^to  bill  of 
lad.ng,  both  by  u.d.vidualH  uml  |,ank«.  tlft.t  the  holde;  i>  pm.ric.or    «ubie«  to 
redempuon  when  tho  debt  iH/p.y.  „,.d  ,.,,  ,  ,,,„.,,  ii«„,^i.,I..u.toI:at     ' 
'        The  jud«»K.«t  a|pealed  from  j»as  rendered  by  -the  Superior  Colrt  at  Monlreal. 
>  on  the  ;Jl8f  May,  1873,  as  follow :—  .         .  -  «  f*-"',  , 

"  Th«t-  Oourt,  having  he.rdtho  partic/by  thdr  counsel  npc»n  tile   raorita  of 
this  cause,  exanM,ro.l  tho   proceedings,,  -.ho  evid........  ,n„f  proofs  of  record,  a-uh" 

^    maturely  dehlK-cated ;  considering, ., hat  the  pluintilf.  h.vofi.ilcd  .o  proyc  that 
^cy  had  «ny,p^-op„r.y,  or  p.,sses>ion,  or  i..surable  intei^st  tn  .ho  41.)  b.'.rrels«r 
^  0.1  men..6ned  rn  their  Duc-larutton  in  , this  cau.e,  and' in.urod  ^i^ainst  firo 
by  U.C  defendan.H.  doth  dismiss  ihp  phHoti^lV^o,.  with  csts,  di*.raita  to  John 
J.  t.  Abbot.,  Ivvti.,  attorney  lor  dtHu|bjts."|P"'      .'    *  "  '      „ 

Thefollowing  was  tho  judiiment  in  Appeal-  .  <  "^  '  '  '/ 

'•  T1.e  Court^***  Con^iderhn.  th^  is  in  evidcneohijU^aus;  that  o^  tl^:' 
seventh  day  ot  June,  one  |hO«s„n<l  e>,ht  Imndrod  and  .l'xtV^e?Sn,  the  appelli.n.« 
insured  with  the  respondents  nine  IfUndrcd  and  fifty  barrels.of  coal  oil  ^r4he 
.sum  of  five  thoasnnd  dol  urs,  of  which  fouV  hnndreff  and  tea  barrels  of  r^Ld 
coalo.1 "  Star  Bi-and"  we^c.insMre.tas  bcingstored  ia  the  warehouse  orstore  ftuni- 
ber  one  (No.  1)  occupic|4  hy  William  .Middleton,  doing  biisiness  ^s  a  fltrehonw- 
man,  at  Montreal,  umJcr  the  uum(V  of- William  .MiddlQ.on'&  Co,  aftd  forV^hioh 
insurance  fhe  app^Hanta  paid  the  mjuircd  premium  atid  obtained  from  tbfe  res* 
poiidcrits  a  short  risk  receipt;      „   ''  /     "■        " 
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"  Con«J(lefinK  |h.t  It  U  «t«  tn  «Tt4^«e  tli.t  tu  Mid  four  handrad  and  t«n 

tbi  fli»H{«(l»^d<l7  9f  M V.I  one  t|>oa..nd  d«l,t  hundred  .nd  .iity-Mtm,,  fbr  v..lu,     .--S** 
rewivwl,  ondomod  nod  ddivorad  to  the  «»id  «pp«|l«Mta  two  wnrehouw  r«o«!pU  ,    i: 
^ftdby  the  Moid  Wnm«ra  MiddlBtonA  Co.  for  one  hundred  .nd  eij^htj  «nf       ' 
■^t  hundred  tttd  thirty  burrclw,  f*«Fctivelj[|^|||g|^  tniJ  pji ; 

r  (i»n''iderli»tjtl«il<fl»lhe>K.vei»Uei!ih  d^|8Mp'«t,  one  thousand elubt  huh- 
*(i  and  mxty-M^wn  the  md  warehoa«4«lMr^mb«r  one  (No,  1)  of  the 
^  «,i.l  m\um  iMiddlelon  &  Cu.  wa.  deitroylfly  fire,  a^d  that  it  iii  nroy«d 
that  aaid  quaoUty  of  fop  hundred  aod  ten  barr^,!,,  of  quality  and  demSription 
lucntionted  in  iW  aaid  *arohouae  .rcotfipta,  traa  (n  the  aaid  warohouao  or  store 
n»imb«r  one  (No.  1)  both  at  the  time  the  iBMuranco  waa  effected  with^tbe  rw-i 
pood<^ta,  and  «lflo  «t  the  time  4ltfl  fife  oooumd,  and  that-riHMBrtas  oil  wm  do*" 
troycd>l!)y  the  aaid  Ato  ;' !  ,j;|  (  :  r  . 'T'l  , 

Conaidering  that  by  Ia«r  the  aaid  William  Middjeton  A  Co.  w^  atitljoHMed 
t^  delim  Hucl»  warohouw  rocoipla  on  tJiolr  omi  ^ooda  aa  well  as  ort  auel/g^a  m 
.    th«y?pi«ht  jjave  in  their  Htorea  for  acc^^ 

•'      Conaidering  that  by  the  transfer  of  the  oaid  wa  rehouse  receipts  by  the  sai^ 
Thomtta  J{u»ton  to  Ibo  «p,H,llu„ts  tto  H«id  appolJDnts  wore  under  the  laV .utho-  > 
Wfibg  tl»o  ncKoKiation  of  such  waroliousw  rocoipis  subrogated  in  all  tho  righto' 
/.which  nppertoinod  to  the  said  Thom.m  Jiuston,  and  to  the  aaid  Williaw  Mid-- 
dkrtoni&vOo.  on  tiie  said  oil,  and  became  the  proprietor  thereof  ipd  was  eoUtled 
to  insure  tb«n)  aa  suoh ;  *. 

.:;  And  oonsidoTiog  that  the  said  appellant  hath  established  thit  thedJI  belongioff 
.tojiim  which  was  destroyed  by  the  said  fire  was  of  the  v»lu*  of  two  thpuwnd  ' 
^^ne  hundred  a«d  fifty-eij^ht  dollars,  and  that  he  gave  to  the  respondettts  suffi- 
went  notice  of  their  aaid  loss ;  " 

;  VAnd  coniiiilering  that  the  waid  respondents  have  failed  to  estabii^  thealjcga, 
-ions  of  their  pleas,  and  that  there  is  error  in  the  judgment  rendered  by  the 
Uurt  b«low  on  the  thirty-first  d„y  of  May,  one  thousand  ciglit  hundred  and 
sevonty-threo  by  which  the  action  of  the  appellants  was  dif^misscd ; 

This  Court  doth  quai^h  and  reverse  the  add  judjtment,  and,  proceodinV  to  ren- 
der  the  judgment  which  the  Court  bcloVr  should  have  i%ndered,  doih  condemn' 
the,  sald.respondcnts  to  pay  to  the  said,  appellants  the  said  fiuai  o)F  two  thousand    • 
one  hundred  and  fifty,eight  dollars,  with  interest,  from  the  tw/ntylseoond  day  of 
J«naary,  one  fhousand  eight  hundred  and  sixty-eight,  ^ate  of  the  service  of  the  / 
present  notion,  with  costs  as  well  in  the  Court  below  as  on  the  pesent  appeal,  >: 
aijamSt  the  respondents  and  in  favor  of  the  sajd  appellant."  .      "  ,. 

■iyMtt,  Tail  d'  Wothertpoon  'for  tiinpoadimt,  '       J!'^  ■''■')■'/.  i,  ■•:-<.:'''''■''' ,     -i 
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COUR  DU  BANC  DE  LA  REINE.  1874. 

*  >„  EN   APPBL. 

=    "'    I^AIOIfTREAL,  SfiPTEMBRE,  1874. 
^oram  DoaioN,  JugeVchef.  Monk.  J..  Taschbieau,  J.,  Ramsat;  J.  et 

Sanborn,  J. 

Vo.'*i9.  '       ' 


•LODIS  BENJAMIN  DUR&CHER, 
{D^tndtur  en  Cpur  Ji^Meure,) 


■T 


LOCIS  J.  A.  TUROEOy, 
(Ifemandeur  tn  Cour  Supirieure,) 

Bbtbait  SdcCE880BAL. 


■A    ^ 


Appblant  ; 


IitTin. 


Jcob:< 


mln«.con.po..n.touteu.ut5l.„  «««»'..•««  tomeuble. dtter- 

_En    1830,  Josepl.   Octave  Alfred    Tui^eon  epouM    Marie  Louise  Rosalie 

Enl855.  M'dameJoseph  Octave  Alfred  TurgeonmourUt,lai88antuD  testa 
inent  en  date  du  23  ™ars  1854.  lequel   „e  dispose  que  de  I'ulfr/Me ti 

Zrt'V"  'T'  ''  ""  '""'■'  ''"^  '"•"  au7u„e\tipulatioo  qlt  a  U 
propn^td  deses  biene,  au  sujet  de  laquelle  Madame  Tu  Jon  peut  etre  cLi 
diree  oorame  etant  d^c4d^e  ab  ivteriato.  ^       ^  "*"""'• 

Elle  laissa  ^einq  Jheritiers,  parmi    lesquels  Marie  Louise  Eimire    Turgeon 
et  Henn  Alphon«,  Turgeoo  ;  et  «a  succesnion  contenait  deux  des    ots  de  Trre 

srs:s  vyS2^-'  ^''"^ ''-  -^  '^  - «';  ^-'  -  •■«-tr  ir 

En    1860,  Joseph    Octave  Alfred    Turgeon  ac^heta    de  »Iadame    Veuve 
Defers  le  lot  au  co  n  des  rues  St.  Paul  et  S,  Claude,  situd  en tre  es  deux  lota 
precedernn^nt  „.eJion„es,  et  unities  trois  lots  en  i^nstruisa  T  ur  ces' 
;  Lumeubles  une  seule  grande  maison  occupee  par  des  magasins 

Le  19  juillet  1867.  Joseph  Octave  A.fred  Turgeon  fit  avec  sea  enfants 
1  ac.e  d^arrangemept  de  fa^iHe,  par  loquel  Mr.  turgein  donna  a  scsTnfant  it 
propnet^  du  lot  au  co.n  des  rues  St.  Paul  et  St.  Claude,  en  consid^a^^o  de 
la  quattance  et  decharge  que  ses  dits  enf.nts  hi  accoHerent  de  outes 
recla.at.ons  que  ses  dits  erffant.  auraient  pu  exercer  centre  lui  .u  su  et  de  h 

d^c^ee.  4  proposde  certains  ,™n.eubles.  propres  de  la  dite  Spouse,  queledit 
Mr.  Turgeon  avait  alienes.  ^ 

Le  13  juillet  1868.  Marie  Louise  Angelique  Eimire  Turgeon  d^ceda  ei^ 
minonte  et  sans  enfants,  lai^'^ur  «es  herhiers  naturels  son  pSre  f  ot M 
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MSAT,  J.  et 

f  ^  • 

Appilant  ; 

iNTiin. 

lu  Bu-Cantdlt, 

die  nne  part 
nmeubles  diter- 

lise  Rosalie 
lens  fut  iti- 
opres,  et  an 

nt  UD  testa- 
Will  de  ses 
quant  a  la 
etre  oonsl^. 

5  Turgeon 
>ts  de  terre 
sur  ia  rue 

ae  Veuve 
s  deux  lota 
tr  ces  trois 

es  enfunts 
enfunts  la 
Oration  de 
de  toutes 
iujet  de  la 
ion  Spouse 
que  le  dit 

4ceda  ei^ 
four  un4 


inoiti6,  ev-  yertu  de  I'urt.  626,  Code  Civil,  et  sea  quatre  fibres  pour  I'uutrex^jHgBemamte 
moHid.  '  -,       et  l^atf  t.  A, 

he-  11  septenibre  1868,  Henri  Alphonse  Turgeon   veftdit  k  I'appelatat,  ua     ''?»'<*»■• 


^tran^r  et  un  non-suocussible,  tous  et  chacun  dee.  droits  et  pretentions  que  le 
dit  Turgeon  avait  ou  pouvait  avoir  dans  les  trois  lots  oi-dessus  mentionn^s,  en 
.vertu  de  I'aote.  d'arrangement  dc  famille  ci-dessus  rappOrt^,  etcomme  tin  des 
h^riticrs  de  sa  soeur,  la  dito  Marie  Louise  Ang^lique  Elmire  Turgeon. 

Plus  tard,  le  31  murs  1869,  le  rnSme  Henri  Alphonse  Turgeon  fit  un  autre 
aete  aveo  I'nppeUnt  pour  ezpliquer  le  dit  aote  du  19  septembre  1868,  et  il  fut 
stipule  que,  par  ce  dernier  aote,  le  dit  Ilenri  Alphonse  Turgeon  avait  eu  inten- 
tion de  vendre  dgalenient  au  dit  .appelant  t«us  les  droits  et  prdtentions  qu'il 
avait  ou  pouvoit  avoir  dans  les  dits  lots,  tant  en  vertu  de  I'acte  d'arrangement 
de  famille,  qu'en  vertu  du  testament  do  sa  mere,  lequel,  ainsi  qu'il  a  ^t^  dit  ci- 
4iaut,  ne  dispose  que  de  Tusufruit  des  biens  de  la  dite  testatrice  en  faveur  de 
eon  ^poux,  le  dit  Mr.  JBurgcon,  peie,  et  ne  fait  aucune  disposition  quant  ik  la 
propridttf  des  dits  biens,  Inqueile  lea  enfants  do  la  dito  t^estatrice  reQurent  ^  titre 
d'h^ritiers  legitimes  do  leur  vain. 

O'est  k  la  suite  de  ces  divers  actus  que  Taction  aotuelle  fut  int^tfSe, 
dans  laquelle  le  demandeur  demanded  £tre  admis,  en  vertu  de  I'art.  71Q'du 
Code  Civil  B.-C,  4  exercorie  retrait  des  droits  sucoessifs  vendus  k  I'appelant 
par  le  dit  Henri  Aiplionra  Tui^eon. 

Ji'appelant  plaidu :  1°.  qu'il  avnit  achete  apres  partage,  donnant  &  I'aote 
d'arrangement  de  famille  du-19  Juillet  1867  le  oaraotere  d'un  aote  de  partake  ; 
2°.  qu'il  avait  achete  do»  parts  fixes  et  ccrtaine?  dhns  des  immeubles  d^termin^s. 

Al'enquSte  ilfut  prouve,l°.  ((uulos  successions  de  Dame  Marie  Louis  Dczery 
et  de  Marie  Louise  Elmire  Turgeon  ^taient  encore  dans  I'indivision  ;— 2°.  que 
les  immeubles  determines  dans  lesquels  I'appelant  avait  achete  une  part  fixe 
composuient  I'ensemble  des  siicccssfona  susdites.  ' 

En  Cour  Infuri<  ure.  Son  Ilonn^uc  le  Juge  Mackay  maintint  les  pieten^ 
tions  d«wfi^|uandcur  et  accorda  sa  demandc  en  retrait. 

Le-Miuftdcur  inscrivit  en  uppel  ;  mais  la  Cour  du  Banc  de  la  Reine  confirm!^ 
unanieicmcnt  le  jii<;cnient  de  la  Cour  Litifriiiurc,  etlcsjuges  accuuipagn^reat 
leur  jugcment  des  remarques  suivantes  :  »      . 

DoBiON,  Juqe-kn-Chef,  s'ezprima  en  ces  termes  i-^ 

Quel  caractore  dnit-on  donner  a  I'aete  qui  se  trouve  au  dossier  et  qui  est 
intitule:  "  Acte  d! Arrangement  de  Famille ?"  Ce  n'est  certes  pas  ui;  partage, 
mais  rien  autre  ofiose  qu'un  rcglement  final  des  reclamations  respectives  du  per« 
et  des  enfants.  «/• 

Maintenant  que  voit-bn  dans  I'acte  dc  vente  de  Tui^eon  (Alphonse)  au  d^fen- 
deur  Durooher  :  c'est  que  le  premier  vend  des  droits  au  second,  soumis  k  cet 
acte  d'arrangement  de  famille. 

Or  I'article  710  de  notre  CodS  regie  toute  cctte  matidre  et  c'est  &'>'ju8te 
titre  que  cette  tction  a  ^td  intentee  en  yertu  de  cet  artiple. 

Le  ddfendeur  Durooher  rdpond  a  Tactipn  en  disant  d'abord  que  le  "  deman- 
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T. 


J  «ucceaaio„  do  Madame  Jur,!  er;^:t„r""r "*'•"''■''' ^'^  P'^^ 
I  Quant  au  second  noint  An  l»  aap 

<|e  citer.  i  "^^  P"^''"  par  '  uuteur  que  je  yien* 

question  in.poLLdumr^tr        """^   ^''  '"*"""  «*"''  ^'^'«^  «"  «ette 

•    tant  a  eu  le  soin\|e  bien^faire  dS  \       \  ^T'^'^^'^''^-     J^uroqherep  ache- 
'   ii  a  tout  aehet,  1  o.^^:^ZJ:^::r'^  '•"'"  ae||te»ais' 
ouvrir  la  porte  4  /«  fraude  *™'  ■ '^  PO'^lfllf  ainai 

or 2^<^:^'^;i;^i^^:::-/-^«Hr  quelWi.  AW^Ldre; 
racte  d'arrani^en^rS.r'*'^-  0".''««^»y«5  de  donner^ce  caract^;,  i 
opinion.  Ce^"l"  pas  , I  *';"""/  ^'  '-posaible  d'acc^dcr  4  „„e  pa^ille 
les  tribunau,,rui  '   j  :^^^^^^^^^^^  -tte  qufen  se  prtsente  Zant 

facile  de  la  r^udre.  U^^^l  iTZ^I  "*"*  "'"^  ''•"'  ''  ««*  ^'^ 
cu  partage  ddfinitif,  pour  Te  Hi  deX  V  ""'•'  I  ',' ^'  '""*  *»"'"  ^  "* 
retrait   successoral  •  nousllffl!  '       ^'^t"'"'"'*"  I'abri  de  Taction  en 

IWnir."      '^'''"' •  "•^"^   '°ffi™«  aujourd-hm,  et   nous   I'appliquerons  4 

Je  dois  ajouter  que  cette  cause  a  dt*  tm^nniA*  n*  k-        i    j,     . 
sont  aussi  eomplets  qu'ils  pouvaient "et;  ^         '"  P'""^'''  '''^"'"""' 

En  rdsumd,  je  suis  heureux  de  corroborer  I'opiaion  du  Ju-e-en  CUf  m  •    a-   = 
.que  le  jugement  en   premipre  instance  doit  >t«  coofil?    n      'k^!, 
re^^tre  au  deba.deur  tous  les  droitsqu'il  a  pu tc^udX        '        ""'"  '"" 
^  Jj  Hon.  Juge  Taschereau  :— .  *-       i 


;  •?'■■' 


,<  'f,"  ''. ^■'5fe«-_-' 7''<«tiifi^i»'"y'=iiBr-^^ -•■•'' •j%^/yiry-'^^'*^]^-^r«  ;--,f*r'n 
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Ij'intim^  Targeon  dit  que  I'aote  de  |»rtage  eat  prdparatoire  et  n'est  qu'un  j^i,  BM^aaia 
r^lemont  des  reclamations  d«  p6rg^  (Jos  enfaots,  tandis  que  Durochor  affinne  .t'SJiJj;'^ 
que   "o'est  un  partage  d<5ftniiif."     Durooher  a  tort :  il  nous  est  impossible  d«      T"'!*"- 
dbnner  ii  oet  aote  un  tel  oaractdre. 

Lob  Hon.  Juges  Monk  et  Sanborn  opnoourcnt  dans  lo  jugement,  confirmtnt 
col\^  de  son  Uonneur  le  Jugo  Maokay  en  Cour  Superieure,. 

,  /  ^        Jugement  confirm<$. 

t/e<<^<(:j9^t'jrue,  avocats  de  I'appelant. 

i/^,  i;.  P»cH  C.  ^M  oonseil.  "  ' 

De  Bellefeuille   <(?  Turgeqn,  avooats  de  I'intime. 

E.  La/lamme,  C.li.,  conml. 
(r.  lef.de  b.) 

(J.  O.  T.) 


•    CGILRT  OF  REVIEW,  1875.  / 

--..  c.     '      MONTREAL,  30th  APRIL,  1875. 

Coram  JollNSON,  J.,  Mackay,  J.,  Be^'DRT,  J.  '..'   ' 

No.  1430.  •  .  •  'f 

Bdanger  vs.  McCarthy. 

Held  ;— That  a  tenant,  in  order  to  tne  himwlf  iromAlio  responsibility  for  th<f  burning  of  the  leaied 
premlseii,  miut  (bow  MtisOictorily  tliattbo  Ure  waa  not  oauaed  by  bid  fault  or  the  ikult  of 
..,. tboae  for  >vhom  be  is  answerable. 

The  actioif  was  brought  by  the  owner  of  a  house,  to  recover  the  value  from 
the  tenant  in  whose  occupancy  the  premises  were  dcstroyedL  by  fire.  j. 

The  judgment  of  the  Superior  Court,  Torr^oe,  J.,  sustained  the  action 
for  the  following  reasons : 

"  La  Cour,  Ac,  &c. : 
'  "  Attendu  que  pour  que  le  locataire  soit  czondriS  de  la|  rcsponsabilite  «Sdicteo 
-'•eontre   lui,  il  faut  que  les  faits  qu'il  prouve  soient  dc  telle  nature  que  par  leur 
ensemble,  ils  demontrent  peremptoirement  qbo  lo  sinistre  ne  pent  pas  provenir 
de  lui,  ni  dc  ses  parents  ni  prepos^.^ ;' 

"  Attendu  que  les  faits  prouv^s  par  le  defendeur  pourr&ient  bien  etablir  des 
inductions  en  sa  faveur,  piais  qu'ils  ne  constituaruient  pas  la  preuve  de  I'imixra- 
sibiljtd  absolue  quole  feujait  ete  mis  par  son  imprudence,  ou  celle  des  personnes 
dont  il  doit  rdpondre,  rejjette  la  defense  du  dit  James  McUarthy  et  le  eondamne 
k  payer  an  dit  demandeiiiir  la  sornme  de  02,600  comme  dtant  la  valeur  des  bfitisses 
loueed  „AUi  dit  d<Sfendciur,  deduction  faite  des  m&teriaux  restant  apres 
I'incendie,"  &c.  v  , 

«  The  defendant  inscribed  in  review.  In  his  factum  he  contended:^-"  That 
the  fire  was  not  caused  by  aqy  negligence  on  his  part,  but  that  it  arosd  from 
'the^construction  of  the  house  itself,  for  which  the  plaintiff  and  not  the  defendant 
is  responsible.  That  in  the  chimney  of  the  said  bowse  there  was  a  woodeti  fire 
board,  and  all  around  the  fire  place  a  wooden  frame  which,  being  sever^'jean 
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Old  and  verjr  dry,  wi^s  of  an  inflammable  nature.     That  there  ».«  .  .♦^.      • 

;  w  th:""r  "''""-^  ^'^  *'"^  -d'tvXd^itrnT 

.parks  falling  down  the  oh L;.  J  l\'Z  Z  - 1"  "^  •'"•*^  ^'"" 
the  iudlVr       f    f  '"'^  *^°"''*'*  '»  »'•«  ""idJIe  of  the  nkht        In 

tion  ofTa?  .  a«ail^hft"/'   /'^^^^  ""^"'^'  ^''•^  '»'•'"»''•  P-4- 

"»  mw  H  against  the  tenant  when  a  fire  occurs    it  wra.M  k«        \ 

defendant'.  ba.ine«,  to  Mt./Tr  '"  »  ""l»"«iW«.  Md  i.  U  the 

.  different  .«  f"mr/Z  .f  °i''';"Tv''1  '°  ""  ''°""  "»'■  "^^  «" 

'f:^«'rCd°'dreS:,T;L:  te-r-d  rt  ■- -^"  -"---"^ 

Tk.««UNo.l,p.g'89  bj^eal  d.'^"^  '•■>«"«, on  thi.p,i.,. 
Hettie,,  „d  tie  io"! of  tke '.^1. .t  T^^^:"'  "  ""^  r'""'""'"'- 

"  nn«  !«»;•.  qaepar  Jeur  ensemble,  ils  demontrent  p6remptoirement 

qnele  sinistre  ne  pent  pas  provenir  de  Ini  »     Ti.„  ^       i^  "^pwirement 
B.n.0  year  in  the  OouVd'ALl  rrncv  «„l '   I  f  «">»<».  6  of  the , 

the  judgment  •    <'  Si  L  1^.T       "^'•""^'  .^""^  "  *•»«»  "t^^d  in  the  breWate  of 

ou  d.  fa«  des  pe^onnes  dont  il  r^pond."     It  ia  unnecessary  in  this  o  J t 
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'  point  oW  to  tbe  parties  how  very  ftir  ahoH  of  this  extent  tlie  pro^f  of  th«>fen- 
^•nt  ftllV.  Since  the  argument  it  w^s  «igge«ted  by  consent  to  the  Judges  that 
the  tennA  of  the  lease  were  peculiar,  and  ought  to  exonerate  the  \lefendant. 
There  ia,  hDwever,  nothing  of  the  kind  in  the  lease/  TThere  is  a  stipulation  that 
a  certain  kind  of  illuminating  oil  shall  not  be  used,  the  effeot  of  which  might 
impose  additional  liability  on  the  tenant,  if  he  had xlisregarded  it;  but  there  is 
nothing  to  derogate  from  the  right  of  the  lessor  to  recover,  on  the  ground  of 
legal  prcsumpdon  in  his  fkvor,  not  repioved,  nor  indeed  in  any  manner  affected 
by  the  proof  adl^uced  by  the  tenant. 

Judgment  of  S.  G.  confirmed. 
Riiinville  <fe  HainvilUt  for  the  plaintiff.  \/  ^'  -r 

Curran  ttr  Coiflf,  fur  the  dlef«ndant. 
(J.K.) 


C(^URT  OP  QUEEN'S  BENCIT,  1875. 

I  MONTREAL,  16th  FEBRUARY,  L875. 

Coram  Dorion,\Ch.  J.,  Monk,  J.,  Tabcherbac,  J.^  Sanborw,  J. 


No.   135. 
liAVIOLETTE, 


AHD 


LEOLERE, 


XVpillant; 


RSBPONDIHT. 


Hbld  :— ^  Tliat  in  k  pi>MeH0i7  aetUm  to  compel  the  re-plMing  of  bbmtt,  wbleh  h«d  bean  planted 
by  Btnrrejror  by  eonwnt  df  plaintiff  and  defendant  between  their  rapeetive  propertlet, 
and  inbMqnently  remored\  by  the  defendant  without  the  plaintilTi  oonient,  It  ii  not 
competent  to  t|ie  defendant  |o  contend  that  tbe  tomtt  bad  been  erroneoutly  made.  *" 
2.  That  in  raeh  an  action,  thWpotMMtoi  annakot  the  plaintiff  ii  iuffleiently  eetablitbed 
by  the  production  of  theproMj  ttrUil  di  borttagt. 

This  was  an  appeal  from  a  judiWent  rendered  by  the  Superior  Go^  at  Sorel, 
Lorangcr  J.,  on  the  13th  of  March,  1873,  maintaining  the  respondent's  action. 

The  action  was  en  remjdaeemenkcU  bomet,  and  for  the  recovery  of  damages 
fproutting  some  trees  on  t^e  respondent's  property  by  the  ajipellant. 

The  material  facts,  and  the  law  governing  the  case,  are  disclosed  in  the  judg- 
ment of  the  Court  below,  which  was  lia  follows : —  / 

"La  Cour,  aprte  avoir  attendn  la\  plaidoirie oontradictoire  des avocats  des 
"  parties,  sur  le  fond  du  proces  mfi  et^tre  elles;  pris  oonnaissanoe  des  ^sritures 
"  des  parties,  faites  pour  instruire  leufi  cause,  examine  leurs.  pieces  et  produo- 
"  tions  reepeotives;  dfiiment  consid^r^  la  preuye  et  sur  le  tout  avoir  mtirement, 
«d«ib6r6: 

"  Consid^rant  que  le  vingt  et  nn  de  d^mbre,  mil  hnit  cent  soixante  et  diK, 
"  les  parties  ont  fait,  par  I'arpentenr  Hayden,  proc^der  a  un  bdraage  de  leurs 
"  heritages  oontigus  en  profondeur  et  d^sign^s  comme  suit,  savoir :  Geini  da 
"  demandeor : 


Belangtr/^ 
Mo^rtM^ 
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i  Av^w&^^itifi   s^:iii^M^^hM,t.J4^\'k'^^^  <A«- 
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LccJoro. 


"  d'enviroH  deux  nrnenU  ^"1!"!.  "'"  ^"'"■"'''''  ^«  '»  oontonanco 

"  dc  1-autro  CO  6  ;«?  ud  21^     7"  f ''  "V"'^'  P"  ^»'<"'«'  Or"vcli„o,  et 

"  ttrpcnt«  do  fronf    sur  tv...,iJ  .     1  "  contenanoo  d'onviron   nuntro 

"Jito    iJivicro  lie  lu   '      T"  •   '"  T'"'^"'  ^0-- on  front    ar 
•    "dcnandour:"  '  '     "    ''"'^''  P"   '"   ^«"-"   "i-dessus   dc<Hig„do   du  . 

"  ninsi  po^oes  par  Jo  dit  arpont^ur    o    I         '^  *"'"  ^"  ''  °"^^««'  'o-  borne, 
''forn,odoju«.ice.cequnX     "oh  •  '° ''^"'"^T''  ^'''''  ''  """»   """""o 

"  defense  rjai  aur  temes  du  *^H  ^  '  /""  "'  *"^'*^'  ''  »  ^'^  "^""C'^ti 

-ddfendouVa'afauTaloir  «^  '  ««t  exp>e.s,o,uent  in.erdite.  ot  qu^  ledi 
'^^^r.i.tt.C:^J^J:2i:::rV''1''  ""'™  '"  den.ndo  arejet 

"bl«o„t  du  bornage  fait  0^  e, Li  ."/''"'""' P'""''''^- «^  ••'^'»- 
"^voir  le  dit  bor.a,o  L  ^S^ 'Jr  t^l  "^"«-'  «'«-  -dit.  pour 
"  vingtiia^tro^  do  domnK.,e.M„,S    .t  n       ^f"""  °°'!''?"'^  '^^  ^'^«"^«»'  '' 

tended  th!;  L.'^li^'TX-'T''"!^-^'  ''"  '"""S  ^''C  appellant  eon- 
up  to  the  line  elaiJed 7;      !:„?;""  '""  ^ !'''''''''"'  ""^  P«*^ 
but  the^,v...,,,i„,  ii^^"  72.    ''''"'  "^^7  preceding  the  aetioF 
PrOofoftl.t.et...TbeJ^::;r:;r— :;^  botbpartie..i«.ffi..„e 

^-//^'.f-  .Vousseuu  for  up,x.ilan,.  "       ^"'^='"'"'  "^  ■■  ^-  ««"fi"»«d. 

^.  GVr»M^«m  /or  respondent  ' 
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MONTREAL,  3iio  AUGUST,  1878. 

Coram   BiACDRY,  J. 

CIIAUBLY  ELEcriON  CAHE. 

Benoit  ot  al,,  p«titionorR,  vh.  Jodpin,  respondent. 

.o™„'.'*;^".L°'  'l!"  '^»~"'"'"' '"  "•«  "»"-'  <"  ^'""""O"'  hi^*!"*  «HN.n  oont^ted.  wm  .nDdIM  for 
r„S'co':::Sop!""''"''-    ^  "«;""'•''•'""«  -««.".«  r.po»a«„.  w..  ^lUn  ..ocM.    on  . 

U«.l,i-Th.t  .  gilt  or  low  of  «on.y  by  tho  «,.pondent  to  »  »oU,r  pending  th.  contctoUon  of  the 
on874  '  '°""      •"""'**•  *"""•  """""  •**'  **  "'■  "*"  »^""""«°»  K"**"""  Aet 

i«  ."„  !'i!!;"r  "'i'.I*  !?'"'"!  *""'  '  "''""'"  P'""'"  '''  ■"'  ••""oriied  .Rent  Iboagh  the  wt 
be  In  violation  of  the  dlroctlom  and  Initruclloqi  of  the  M»dld«te 

If  the  ondldete  ptrtlelpatei  in  or  lanctlon*  the  corrupt  tot  of  bU  uent  he  will  be 
d«™ed  per.on.lljr  pjilty.  Therefore  the  ptymcnt  by  respondent  throufh  hi.  election^ 
.1^'"  .!','°  '!!"*'*'*''•  ■«««>»»'  «»  "'«  •'"oont  of  wea  ao  "  for  expenw.  of  oruu^r,  during 
the  eloeUon  In  the  .bunco  of  .ny  proof  ..  to  the  n.me.  .nd  oooupaUon.  of,  or  the 
W»lce.  rendered  by  the  penon.  .tylod  orm,ur,,  /nd  paymonU  moreover  not  includ- 
ed m  the  .tatement  of  expenm  required  by  lawi  Wre  held  corrupt  pnioUcea  on  the  part 
or  reapondont.  ' 

Qbaudbt,  J.  :--Avant  d'entrer  dans  roxp^^  dos  faits  do  oetto  cause  et  des 
motifs  sur  Icsquels  doit  s'appuycr  la  ddoision /|uo  je  suis  appel4  a  rendro  en  oetto 
cause,  qu'il  me  soit  permis  do  rehdre  uii  toii^ignage  a  la  maiiiere  habile,  franoho, 
pleine  do  oonvenancoot  de  dignitd  avcc  lac/uelle  les  avocats  des  parties  en  cette 
cause  ont  d^fendu  les  interet»qui  lour  etdiont  respectivement  oonfies,  et  de  lea 
remer6ier  d 'avoir  par  In  rend^  moins  ddsjigreable  la  tfiohe  qui  m'est  imposde  par 
la  loi,  de  tj-anchor  des  questions  aussi  diffioiles  que  oelles  qui  resultent  do  ma- 
tiorcs  si  intimemont  lides  &  la  politique/  et  tjuo  les  jugos  n'ont  certainement  pas 
recherchee.  '  J'aurais  voulu  pouvoir  4'alement  louer'la  conduite  des  temoins, 
mais  malheureusement  un  iaa  nomj/re  d'«ptre  eux,  par  leurs  reticences,  leura 
roponses  ovasives  et  memo  leurs  ooniradictl||s,  ont  fait  voir  la  legdretd  aveo  la 
quelle  trop  souvent,  on  semble  se  faire  un  jeu  de  Tacte  solennor  du  serment, 
sans  I'obpcrvation  scrupiilcuse  duquel,  I'administration  de  la  justice  devient 
impossible. 

Le  defendeur,  Aniable  Jodoin,  a  ete  le  30  de  d<Scembre".1874  d<5clard  41a 
membro  de  la  Chambre  des  Communes  pour  le  comte  de  Chambly,  ot  o'est  cotte 
election  que  les  petitionnaires  Pierre  Basilc  Benoit,  oandidat  a  cette  meme  ^lec-  ' 
ti«n  et  deux  autres  ^lecteurs  ont  contestee,  sous  pretexte  de  manoeuvres  fraudu- 
leuses  tant  de  k  part  du  defendeur  que  do  ses  agents  et  partisans.  Pas  moins 
do  65  temoins  ont  etc  produits  par  lea  petitionnaires ;  quelques-uns  d'entro  euz 
n'ont  rien  proiivd,  et  du  temoignago  des  autres,  il  ressort  cerUins  faits  qu'il  s'a- 
git  de  discuter.  Quelques-uns  de  cos  faits  se  rattachent  au  defendeur  personnol- 
lement,  d'autres  A  I'agent  d'^lection  sp^cialement  nomm^  par  le  dtfondenr,  sui- 
.  vant  que  I'exige  le  statut,  et  d'autres  enfin  sont  attrihnables  auz  agents  acoeptes 
ou  presumes  et  auz  partisans  du  defendeur.    Nous  anions  lea  passer  en  revue. 

D'abord,  quant  au  defendeur  porsonnellement :    I^e  nomme  Isidora  Brodeur, 
i€ommer9ant  do  Longucuil,  elccteur  et  votant,  declare  qu'cntre  la  ^premidre  elec 
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Itonoil  it  tl., 
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Jodola. 


fot^  pour  !•  difcadeur  A  U  d«^I1w  ^f       ?'  "'  '"'  •*"'''  ""  •»  "  "•'t 

.11.  t«n,be  .u.  1.  dl.po.iuon  del.  «S.  O^T.u  'ut  dTl  tT  1"     '?•  ^^ 
.oi  mou/e  «n  doute  n„t«Dtion  du  d^ifendm  t  „'1„  1  !  '"'"'"''  P" 

1.  harU  Ch«nnell  et  Lord  WeoiLj.!-  V   '™"''""'»«'-  *>  «•»  ««  que  di«ai«dt 

1^.1/butU.,  hedid.i?wil:rrh:''diV'"'''"t^^''^^ 

.tltl."  Icileddfendiurnodev.!  ri^^^^^^^^^  ?""   °^r  *«"'"'*  *"• 

a  Jeion  ,Me  n-.pp.r.u  pour  .e  pailloV  1^  s^Zr:     i:?"!""" 
Constances  qui   (lo„„ent  4  pr^«umor-quo  oette  .on.1      a/-  /  "  '^""  "'" 

do/ncie.  4  r.i«,n  du  vote  do   Brolural'Lfl       ?  ""'"''^'   P'***^"  °"' 

./oireffet.ur  une^'nHvoile  .Jiec  Lt "l  bt    "^^  «»  P*^* 

^nsid^rer  ce  fait  que  con,„.e  u„e  vioCn  Sli  .a  li   ''"  "  ^""^  •^""^  ^  «" 

Uice.  rendu.  .,a  P^^i^^reZt'ort^     \rru:;;r  M^pT"' '" 
n  dta  t  nag  mCme'  ^Icotenr  «»  »;-.„  "»ub  un  lemps  ou  W.  Profontaine 

dansHonlivro.de  memoire  do^i  ^Xlf  ^^        '        T?  ""''«  <J<^'"il  "fimo      ' 

1  •  fc.'  ■ 
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UoD,  ni  D«  leur  ft  d«iunnd6  d'o6  ill  T«noUDt,  II  luAMltqa'un*  p«nonn«  N  dit    "<'"^***'"' 
oraUur  d«  M.  Jodoin  pour  4tr«  hi^Mr^^.     D«  toiia  mm  orateuri  il  n«  pflut  an      *^*'*'' 
Domiuar  qu'un  aeul.     II  aat  impomibifl  d«  oontrtMer  aon  oompta  at  da  dira  quo 
eaad6p«na«a  o'ont  6t4  faitaa  qua  pour  aarvioaa  profeuionnala  an  faraur  du  d^- 
fendaui',  laa  aaula  qui  pourraiant  Atra  tol^nia  at  Mhappar  4  la  prohibitiqa  da  traltar, 
oontanua  dana  la  atatut. 

Joaeph  Oojalto  d^clora  qufl  lo  Jour  do  la  noniinktion,  23  ddoonibra,  il  aat  antrl 
ohai  Qibeaa  at  "  jr  ■  pria  un  coup ;  oe  coup  a  i)t6  pKy6  par  M.  Pr6(bntatDa.  II 
"  J  avait  pluaieura  perRonnea  ohri  Gibaau  quand  J'y  ai  pria  oa  ooup.  Paa  plua 
"  de  quatre  ou  oinq  poraonoea*  ont  pria  da  la  boitnon  oa  jour-U.,  J^  oroia  quo 
"  o'eat  31.  Pr^rontaina  qui  h  fmyi  la  truita."     Voioi  dono  dea  peraoitbea  qui  no  '     / 

paraiaaont  paa  a?oir  4ti  on  dtat  da  rendre  daa  aenricos  profeaaionnain,  qdi  ont  Mi 
traitdea  par  I'af^ent  du  d^fendeur,  qui  a  pay/<  coniptant  aana  un  tunir  oow^to  duna 
I'dtatdoaoa  d<ipenMs,  ou  qui  lea  a  fait  charger  dana  lo  compte  de  Qiboau,  qui  ent 
dana  rimpoeaibilit^  d'identifier  lea  pretendua  orateura.  Coniequaniment,  M.  Prd-  - 
fontaino  na  pouvait  fdriflar  Texaotitudo  de  oe  oompte,  n'ayant  paa  lea  noma  dea 
Orateura.  Copendant,  il  t'a  approuvd,  ainaiquo  ledefondour  lui-mtnie,  aanaaxa- 
men.  Dana  I'^tatdca  ddpenaea  fourni  par^l'agent  d'^leotion,  on  ne  trouvc  pour 
tranapnrt  d'orotoura  et  repr^Mntanta,  que  la  aomme  de  8<iOO,  payde  I'i  F.  Duig- 
nault.  Cependant,  dana  le  t4Smoi){nage  de  Joxeph  Uoyette,  ou  voit  qu'il  a  <i\h 
engag6  par  M.  Pr<Sfoutaine,  et  qu'il  I'a  conduit^  pluHJeura.  repriaea  dana  aea 
oouraoa  en  favour  du  d^fendeur,  ainsi  que  plusieura  dea  orateura,  d  IJouohervillo 
et  en  d'autrea  eudroita  avant  la  votation  «t  la  nomination,  et  que  M.  Prdfontnino 
lut  a  pay6  84  pour  une  do  cea  couraca.  II  ojoutode  plua:  "J'ai  re^u  dSutro 
argent  de  M.  Prufontaine,  d  oetto  election,  pour  mener  lea  avocata  doMontutnl, 
qui  parlaient  pour  M.  Jodoin.  J'ai  roQU  de  lui  $20  pour  oelo.  Jo  no  aaurais  dire 
quela  aont  loa  voya^ea  que  j'ai  fuita.    M.  Prdfontnine  ra'o  paytf  le  printompa  der-  " 

nier,  en  man.  Auaaitot  quo  j'ai  pr6sent<$  mnn  compte,  j'ai  6i6  payo."  Dann  ccs 
$20  ^tait  compria  le  priz  d'un  voyage  <|u^^|tt^Ct  B6u^quet  avait  fait  aveo  lu 
Toiture  de  Goyetto,  doux  jours  avant  la  Toflilp. 

Co  Doosquet  n'otait  paa  un  honuue  de  pro/oMion ;  il  «Qt  oomincr(;ant  do  clic- 
vaux.  Rien  do  oetto  d6penf>e  n'apparait  dana  I'otat  delivr^  par  l^agopt  Prdfon-' 
taine  A  I'offioioi;. rapporteur,  suivant  la  prcacription  du  atutut  de  1874,  sec.  121. 
M.  Prcfontaino  lui-ui«mo  no  pent,  sur  bion  dcs  points,  so  rappelcr  ni  le  nombre 
ni  lea  noma  dea  orateura  et  n  prdaentania  et  il  a  d^truit  lea  notes  de  ddpenscs 
qu'il  a  faites  pour  eax,  en  sorto  qu'il  est  impo8«ible  de  les  oontrfiler.  Jl  reconnait 
avoir  employd  oo  Ooyette  et  lui  avoir  paye  le  oompte  do  aea  ddpenNos  Idgales, 
aprda  I'dleotion.  Pourquoi  ulors  ne  paa  I'inolure  dans  I'^tat  des  ddpensea  qu'il  a 
faitea  ?  Ce  n'est  certainement  pas  1^  so  conformer  a  la  loi,  et  la  raiaon  Jonnie 
par  At.  Pri/ontaine:  "Ja  n'nfaa '^\ig6  A  propcm  do  faire  oe  oompte  en  detail. 
Jo  ne  I'ai  pas  fait,  paroe  que  jo  voulais  m'^pargher  le  trouble  de  le  fuire"  — no 
pout  fitre  acoueillie  oomme  une  execution  de  oe  que  la  loi  requiert.  Sur  oe 
point,  voioi  oo  qiie  Ton  trouve  dana  une  noteau  baa  do  la  page  98  de  Tonvrage 
de  Bushby  (Manual  of  the  Praotioeof  Eleotiona;  4th .tuition,  by  Hardoaatle) : 
— "  It  may  be  observed  that  it  was  held  in  several  of  the  pctitiona  tried  by  the 
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want.  •        "°'^'"''  *  '«'*1'"'  "  ^n  jUKfincnt,  rendu  r^on.. ' 

cnndidnto  n.ny  U,  rcHp^nniblo  Z    h       .     'f '''^"""P"' *«•*"''««"».  but  that  the 

<i»t,taci.cjtd.p|u^'„ra,on«       ""  ™. '"'""'»'•' direct,  nou,  „von.  le  «.„. 

gaux,  y  incite  o«  ^t  H       '  '^L  eaT;     7  "''  "  ^^°""'  '^'"'  -'«'  '"^- 
ou  co«.me  accc^oirc  «vant  ie  f^""  '""^'^  "'''  ""'"'"«  coupablo  principal      ' 

pourinvalidor  1  e  cc  i  „   lora  „!„  '  ^7"'  f '"-^con^ider^s  comrne  suffiaant. 
.^;  n-en  «i^u  00:!::^:::!:::  S::;:^^^"  ^^  ^"'  ^"^^'  ^  "-^- 

^^^^^^^tzJ^T:"^^-^^ '''-'-' '•  -p«-  ^ 

partieB.      CWtia  i„,  •''''''""■»  •="^''"S«'e-^-ete«.com™ia  par  d'autres 

lo.^rome88§8faiteB<ido8  (JlecteurH;  "' 

2q.  Distribution  de  boissonaaux  olccteuru  • 

1..  C.n.„  Aug^u.  Hen,  Jodoi.,  .^.i..,.„  j, ,.  „„^,..„„  ^^  ^^^^   ' 
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4«ar,  r^ultenl  du  fbit  qa'll  ■  doniiA  m  noTtnbra  1874.^  bUlate  tu  ooinn4  RMoUaMl^ 

lioijKNiu  •!  4  Jcfcaph  Cliauratio,  toiia  tJaui  <^leoU)uni  do  Clmnililj,  puUr'dM  dopon- 

MM  OiiU  par  oui  loin  do  U  prcmitira  ^cotion,  |M>ur.  traoapoif  doN  41«cUuni, 

oratoura  nt  pour  boiawiUM,  au  iiiniitniUdodeits  contapiaHtreachucuii,  et  oca  billeU 

<'(ai«nl  pajrubloa  ii  (roia'ou  (|ualru  moiia  ut  no  aunt  paa  ^iMoro  p^da.     L'un 

d'asz  ft  M  ruViouvold  et  n'oat  paa  tnooro  doliu.     Cuk  biilata  no  p«uvent  dtro 

conaid^rda   quo  ooiiiiiio  doa  proinoawa  pnur  d^a  aetoa  ill<^{(aut,  dont  l«  paiamenl 

DC  pourrait  fitit  eii^d  on  Juatioo,  ninia  qui  Huffi««nt  pmr  oi«roor  una  influqpoa 

induo  lur  I«]m  pi^ti'ura  do  oon   billuia  ut  lea  induiro  li  roUir  on  favour  mIu  ujindi- 

dat  d«  colui  qui  pout  l(Ai  payer  uu  noD,  auivant  aa  diacr^tion,  et  oea  promeaam' 

toiuUtnt  H^if  la  diit|)v«itiou  do  la  clauao  T2,  )^3  do  raota  doa  'Klooti(in<«  F^d«)^alel' 

da  1871.     I'roweawj  dfi  paicmcot  a  tftd  6|{a'i«niont  faite  par   la  dit,,  Augoatin 

Pierre  Judoin  an  noniind  Atrrcd  IMouffo,  pour  ui(^nte 'oonaiddration  illdgalo. 

2o.  pontru  Octavo  Dcalauriora  do  Lnnguauil,  qui*»  offurt  4  Ludg«r  Arcand 
la  soinuie  do  $10  pour  I'onKUfier  in.  voter  pf)ur  lo  dofendcur.  ^ 

3q.  Conlro  liOuia  Cadioui,  forjteron,  do  Boucbcjtvillo,  qui  a  offort  da  Targent 
A  ^oe\  (Jboput,  oumI  pour  rnohetor  et  i'indaire  A  Totor  pour  le  ddibndeur. 

4o.  li'offro  fuito  par  McCliihagHafj  a  John  P.,Soybold,  pour  lo  m«mo  objet. 
("u  aont  U\  den  niotKL'UVreH  ddotaruea  fraudulouHc^i  par  la  iratioo  08.de  I' Acta  do 
1874.  • 

II  y  a  prouyo  dodiHtributio.n  illojrulo  do  boiiwoha,  contro  : 
lo.  Au^UHto*  Buuudry,  rdaultant  do  «on  propro  lunioi^nuge  et  den  avcux  qu'il 
a  <5k5  forcd  dtf  fuire.  ^    -^     '  ^-  ' 

2o.  Luc  Chainpn^ne,  Ruivunt  hos  pro^rua  Hiiux.  '    . 

„3o.  Nnpoloon  Pu(unuud«,  Huivant  lo  t«itMoiKnngo  dt;  Imilu  La8|)tirAhe9  ^ 

4<r.  Nuziilro  Churron,  d'uprtiM  acs  awjt^i  et  lo  t«5uicigu«go  do  Frs.  Ayniard, 
Louis  ChurroB  ct  Jowoph  A^gfJ,     ^  k._^^ 

Bp.  Sloiso  MiirBii,  d'upr6.s  lo  tdnioijiiiagd  do  Nmaire  C'harron.'  ' 
Co.  LainDurcux,  d'ltprua  lo  tduioiu^ia^ru  d'Aturio  Laouille;  '    ' 

7o.  Joseph  (liboau,  d'uproa  lo  t»Jujoi>ii>ago  de.  Joneph  (ioyolte,  lo  dt'fuut  tfo 
dotuil  do  Moivponiptu  et  seH  avcux.       "^  \      ^ 

Duns  touH  CC8CU8  il  y  a  eu  violution^do  la  section  87  du  atatutet  uianajuvfea 
fraudulcuHot*T'   ..  '  ' 

Quiint  ouz  mo;^«n8  frauduloux  pour  einpCflhor  certains  <Sl«oteufs  do  voter,  io 
n'on  trouve'pas  Itt  preuToauflBauntc.*  •  *«.••> 

Voici  lo8  disponitifh  du  juprcnient  : 

Apr^S'UToir  erftendu  les  purtics  parloura  avocnU  aur  lo  tjidritc  do  la  rcquOte 
ou  petition  doH  diis  Piorro  B.'Bfinoit  et  ooiiHor?,  ozun^no  lu  procdduro  iiu  dossier 
ct  entendu  la  preuvo  fuito  do  port.et  d'autre  etaur  le  tout;  niOrcniont  ddlibdr^  ; 
considorunt  q\i'i^  uno  dlectio<i  tenuo  dana  lo  niois  do  dooembre  JSj/^ns  le  dis- 
triot'dlcctural  do  Chambljj^  dans  la  province  do  Qudbeo,  ouz  fins  d'dliro  un  -meni- 
bro  pour  roprdsenler  lo  di6  di^itrict  electoral  dans  la  ohambra  des  communes  du 
Canado,  lo  dit  Amablc  Jodoin  ^tant  candidat  ainsi  que  lo  dit  Pierto  B.  Benoit^ 
qji'Acctto  Election,  Ic  dit  defcndcur,  Amable  Jodoin,  fi Is,  a  ^te^  le  30  ^O^t 
moia  de  d^cembre  1^74,  dcclar^  ,elu  oommo  repi^tentant  ct  mombre  du  dit 
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U.^:>. 


;,?  jfiaWe,  for  the  petitioners.  -    ^      Elation  deciar^d-.ispicl. 

\lRninviUe,  for  the  respondent 

,  COURT  OF  QUEEN'S  BENCH,  1875. 

MONTRBAL,  ICth  FEBRUARY,  1875 
CVr«.D0Rt0N.C.i.  J.,    M0NK,J.,   TABcrtKH.At;.J.,BKLANa«B,  J.,A 

^  -  No.  8. 


Appillant  ; 


i*'i 


CHESMER, 
''  (.Plaintiff  belov.;) 

AND 

JAMIESOX.  -  ^ 

{Defendant  below,) 

*  HUNTEh, 

B  {Oppo$ant  below.)' 

The  factsand  circumstances  connected  with  the  present  annoal  ««  f„H    a- 

1«  J!;     ^  "  *  Ponsidenng  th4t  by  deed  passed  before  Labadie  and  his  col- 

^T^      7!'  "'"''  ^^'^  ^"y  '^  ^*'^«'"'-^'  '8«6,  Stephen  Jamiln  one  of 

troZr^'     '^''- *''  '"^^  ^'^''  Jones,  rep'resenting^DarFZes 

hC-2  l^^"*'''".  "'"'^*  "  *^^'"*^?'''  «»'  »J>«  ««™  of  L  thousand  fi^e 
hundred  doUars  on  the  real  estate  seized  in  this  cause,  which  mor teZ  wrdulv 
wgistcred  on  the  27th  day  of  November,  1866  •  ^rigage  was  duly 

"  Cu««i.dul«ij  thai  the  smd  John  Hunter,  one  of  the  said  respondents,  claims  to 


^J 


/ . 


■«  •  ' 
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l"^ 


havo  acquired  tho  suid  real  entnte  from  the  auid  Stephen  Juiiiieson,  by  deed  paiwed 
before  Brasnard  nnd  liia  collea<;tie,  aoturics,  on  the  5th  day  of  January,  t85B, 
and  to  have  Rubsequently  sold  tho  same  to  the  said  Stephen  Jnuiieson  by  deed 
of  the  19th  day  of  Mny,  1858,  before  the  said  Brassard  and  his  colleague,  notaries, 
which  last  deed  was  rescinded  by  a  judgment  of  the  5th  of  JiQie,  1871,' in  tho 
District  of  Bedford,  in  a  suit  brought  by  the  suid  John  Hunter  a^iinst  the  said 
.  Stephen  Jamieson  ] 

"  And  considering  that  the  said  deeds  of  the  5th  day  of  January  and  I9th  day 
of  May,  1858,  were  not  icjiistcred  till  the  24th  of  January,  1871,  and  the  said 
judgment  till  the  31st  day  of  July,  1871,  long  after  the  hypntheque  of  the  said 
Robert  Jones  in  hit  capacity  aforcAitd  had  been  duly  registered  ; 

"  And  considering  that  according  to  the  laws  in  force  at  the  several  periods 
above-mentioned,  deeds  such  as  those  of  the  5th  day  of  January.  1858,  and  of  tho 
,  19th  day  of  May,  1858,  purporting  t(f  convey  raal  efl^twhen  not  duly  registered, 
^ere  declared  to  bc^-inoperative,  void  aAd  of  no  etf^  against  subsequent  bond 
fide  hypothecary  6r  privileged  creditors  for  or  upon  valuable  consideration  un. 
less  such  deed  or  a.tuemorial  thereof  had  been  duly  registered  beforathe  regis- 
tering of  the  notarial  obligation  of  such  subsequent,  creditor,  or  unless  the 
notarial  obligation  of  such  subsequent  creditor  should  be  posterior  to  the  title  of 
a  pariyxUi  open  and  public  possessioi^  of  the  property  sought  to  be  hypothecated 
by  such  nbtarial  obligatiop ; 

"And  considering  that  it  is  in  evidenoe  that  the  said  John  Hunter  never  was 
in  open  and  pu^^liiBspossession  of  the  said  real  estate,  and  never  had  any  posses- 
sion of  the  d^me  urmllong  after  the  registration  of  t^ie  mortgage  and  hypo' 
tkeque  of  the  Haid  late  Kobcrt  Jones  in  his  capacity  aforesaid ; 

"  And  considering  that  titasaid  deeds  of  the  5th  day  of  January,  1858,  and  of 
the  19th  day  of  May,  1858,  aresthereibre  vdid,  inoperative  and  of  no  effect  against 
the  said  appellant,,  who  is  a  subsequent  bond  fide  hypothecary  creditor  for  valua- 
bipDonsidari^ion  as  regards  the  saicK^hn  Hunter,  and  whose  hypothecary  olaim 
^Sin  nSbn  duly  registered  before  the  ti^deeds  above  mentioned^pftho  said  John 
Hunter; 

"  And  considering  t^at  the  said  Judgm^t  of  the  5th  day  of  June,  1871,  re- 
scinding the  said  deed  of  the  19th  day  of  Ma^l858,  only,  purports  to  restore  the 
said  John  Hunter  in  the  rights  he  had  under Nthe  said  deed  of  the  5th  day  of 
January,  185^,  and  cannot  have  any  more  force  or  effect  against  the  said  appel- 
lant than  the  said  deed  of  the  5th  day  of  JanuaryM858 ; 

"  And  considerii^  that  neither  the  said  deeds  of  theJ&th  of  January  and  of  the 
19th  day  of  May,  1858,  nor  the  said  Judgment  could  brinvoked  against  thp  salid 
appellant,  the  coutestatipn  of  the  said  appellant  to  the  op[H»ition  afia  de  distraire 
of  t|ie  said  respondent  Joha  Hunter  should  have  been  mau^tained,  and  the  said 
opp<>sition  dismissed ; 

"  And  considering  that  there  is  error  in  the  Judgment  of  the  Superior  Court 
in  the  Diatrict  of  Ibervill^  on  the  23rd  day  of  JanBary,\l874.  whiali-haa- 


Chnmw, 

•nd 

JamlMoa, 

tnd 

Huntfr. 


Bitting  ] 


dismissed  the.said  contestation  and  maintained  the  said  opposition  i 
of  the  said  John  Hunter ; 


>indedUtrair« 


.r 


'«■  Ml 


'i;  i 
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ChMmer 
and 

■nd 
Huoter. 


Ifir/n"/'"'  ^f  """""'  '^'  ""''*  Judgment  of  the  23rd  day  of  Januarv 
1874,  and,  procccdHig  to   render  the  JudKn.ont  which  tl,«  ..:aI       T"""^' 

.h«.ia  h.™  „„..™,,  d„.„  .dj„age  „d  LC  .w  d  «:t'rjrd  r.^ 

January  and  of  the  19th  day  of  Mav  IS'iR  n,  »«ii      «i       Tx   !  ^  ^'^ 

5th  day  of  June,  1871,  andVhl  re^Sr:  ^^^^^^^^^  .^  *^? 

•  of  no  cffectwhat.evera»a«ainst  the  hypothecary  ei;;:  of  tS 
Jones  ,n  h.,  eapaeity  aforesaid,  and  doth  maintain  the  con  Jt^t  on  rf  tlf  .  i 
appe  lant  to  the  oppo«Uion  ofin  de  distruire  of  the  said  Thritnter  .1^1 
dismiss  the  said  opposition  of  the  said  mnondont  TnKn  ii  7  .!  '  *'""' 
condemn  him,  the  s^d  respondent  JohnT^:^  to  pav  to"  t  T  ^^'T'''''' 
costs  T.c«rrc>d  as  well  in  tre  Court  b.lo.  Jot  'he  JJL^t  '  ;;:f " '^"'^"* ''' 

J'erkins,McAIa,terd:rre/ontaine,  for  reBpohdent 
(8-  B.)  -  

COURT  OF  QUEEN'S  BENCH,  1874. 

QUEBEC,  7th  SEpi^EMBER,  1874. 
Coram  DoR.oN,  C.  J.,  Monk,  J.,  Tasc^ebeau,  J.,  Ramsat,  J.,  Sanborn  J   ^ 

No.  78. 
HARRIET  ATKINSON  ht  al.,  . 

{DefendatUs  in  the  Court  below,) 

AND  ApPBLLANTB  J 

GEORGE  BENSON  HALL  et  O.xor, 

♦  •/  (^l""^t>ff'»  in  the  Court  beloir.\ 

>  /       ■'  "  .  Rbspondbmts. 

Hbld.— Where  In  the  opinion  of  tlie  Coiirt  tin?  ulalntiir  .hnniri  i..„„  ^  ^  . 

•nd  not  by  "petltoiy  action,  .  L^Tent  sustli^^  ?       ..  P'"*"*^*"*  ^y  action  en  bornve 

.ppe.rtl.aUhed^ndantdidS'^irtri,:^^^  -ot  be  disturbed  If  ,. 

.       ment  has  «>ttled  correctly  the  rights  oHhe  partir      '        "        '"^''  ""*  *"•♦  *'"'  J""*- 

Colf  aUhe'eitvTf"'oT  '"  '"f  J''""*"'^  '^^  fi""'  J"Jg™«nt  of  the  Superior 

The  plea  of  the  app^ants  was  that  the  property  of  the  respondents  and  their  ■ 
own  adjomed  and  were  separated  by  a  line  fence  which  had  been  the  bounda; 
between  the  respective  properties  for  upwards  of  thirty  years,  and  had  been  ke^ 

TheCorifibelow  by  interlocutory  judgment  dUmissed  the  plea  of  prescrintion  '^ 

"  tied  Ji"     *      .     '  ^T:'^  '^  '^'  ^^^^"^""^  ^'^'^  ^<^  lei"y  Be^ 

tied,  and  are  uncertain,  and  that  it  is  necessary  to  setUe  the  boundarir  before 

adju^cating  upon  the  demand  of  the  plaintiffs,  and  considerin.  thatl^TM  ^ 

-^buuuda»^.y^to^fae  settled  so  .s  to  be  in  accordance  with,  and  to^ve  e^t 

to  the  deed  styled  '  Transaction  between  John  Caldwell  and  Joachim  Dem^ 
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':^y^''f^^'^^^l^'---^^---^^<^^^r,  and  by  final  ju^K^ent  conde«.ne1  .^r^"*** "" 

s;^:::2;is^  "^ '''  ^^--'^  ^-^- ""--  ^^  ^'•^  «--^-'-  p--   ■* ; 

Tho  defendants  appealed. 

ithTl^nr '/'f  ".7""''"^  ''•'  '■""''^  =-^*  "  '^  "^^  'I'"^t'«"  0^  «'^denoe 
ith  theexceptiort  of  the  no  nt  i»hnH,«-  ♦!.„  __*:._  -.i.     . .       .  . 


with  theexceptiori  of  the  point  whether  the  aetion  should" noThave  b^n".'! 
of  a  petitory  action.    The  evidence  is  very  conflicting,  but  upon 


homage  instead 

.  the  whole  we  thin,  that  .hstantiaU«;urHJ£':iZ^^^^ 
^dtTbl^r^/*  would  have  been  better,  however,  if  a^aetion^  eLr^,. 

^Sanborn  J.;  I  do  no<  dis^t;  secins  the  """nner  in  which  the  case  has  como 

tie  In  thMase  there  was  no  difference  between  the  parties  as  to  their  respectivo 
oorH    T  ?  i»rT"'   '"  '^^  J-dgment  because,    on  examination  of   the 
record,   I  find  that  this  question  has  not   been    raised.     The  plaintiffs   ma.Jo 
an  ««;,«r^e  survey,  aivi  finding  by  that  survey  that  a  triangular  piece   of  land 
belonged  to  them,  instituted  a  petitory  action.    The  defen^ant^  pleaded  pre- 
«ription  instead  of  denying  the  title.     Had  the  case  come  befo.^  me  in  the 
tourt  below,  I  should  have  given  a  different;  judgment.  V 
.    Ramsat,  J: -The  question  is  whether  the  reapondeqts  could    bring  this 
action  pr  not ;  they  brought  a  petitory  action  and  no  oUc  Objected  to  it     The 
appellants  pleaded  prescription  which  is  not  prov^.  .  Th6  plea  not  being  proved 
we  have  only  to  declare  that  the  respondents  have  proved  their  petitory  demand. 
Judgment :  "  The  Court,  etc.,  considering  that  there  is  no  error  in  the  judg- 
ment re^deied  in  thrrciuso  by  the  Superior  Court,  doth  confirm,"  etc.        ° 

^«  ,(•  StM  fbr  appellants.     '  ,  Judgment  confirmed. 

Sewell  d-  Gibsone,  for  respondents.  -- 

»    :-' — ; -       , 

V  SUPERIOR  COURT,  1875. 

MONTREAL,  ISrn  JULY,  1875. 
Coram  Mack  AY,  J. 

*CONTROVBRTED  ELECTION  CASE  Op"  MONTREAL  CENTRE. 

-  JiynH  et  alv9.  Ji.  Devlin. 

HELD.-Tlmt  controverted  Ploction  ca.os  undor  "  f he  Dnn.lnJ.m  Cut rovrted  Kleotions  Act  1874" 
may  I«  trl-d  l„  vacti-n.  Uhveen  9tl>  .July  and  1st S-ptonaK-r.  '  ^  '*' 

llie  case  having'  been  fixod  f„r  trial  fi,r  .July  latii, 

CVjcr,  Q.  a,  ABj^cared  for  the  Il.spndtnt,  ind  objected  to'the  jurisdiction 
of  the  CoVrt  to  M^ln  vacation..   Under  the ,  o^Ie  oCpivil  procedMj3LX:!ourt^capna<>_- 


siiin  the  long  vacatit)|i,  and  the  Court  had  n 
cases.    C.  P.  Art.  1 


J 


^t  r  Jurisdiction  in  election 


),. 


^^■;:;v.     >  /    ■;-f^:'»-" 'tt'^I^^^^^^^^W^^^^?^^^^ 
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Byw  el .).,       Mackat,  J.,  held  that  tlcotion  oases  under  the  Election  Act  of  1874  may  be 

B.  DeiriiD.     procccdcd  with  in  vacation.* 

X.  Driscoll,  for  the  petitioner. 

//on. ./.  J.  C.  Abbott,  Q.  C,  and  J.  J.  Curran,  Counsel.  - 

E.  Carter,  Q.  C,  and  iV.  W.  Trenholme,  for  tho  RcBpondent. 

(J.K.). 


I     t 


SUPERIOR  COURT,  1875. 
MONTRFAL,  14TH  JULY,  1875. 
Coram  Mackay,  J. 

CONTROVEnxBD   ELECTION  CASE   Of  MONTREAL   CENTRE. 

A      Jiyan  et  al.  vs.  Devlin. 


Hbld  I 


-That  where  the  order  of  the  Judge  flzlnf  •  trial  under  "  the  Domioton  ControTerted  Elee 
tlons  Act,  1874,"  omitted  to  ipeeltjr  the  plaoe  of  trial,  no  trial  could  be  had  thoutb 
notice  of  time  and  place  under  Sec.  18  had  bean  given  to  Beq>ondent  and  he  was  present 
in  Court.  *^ 

Carter,  §.  C,  for  the  Respondent,  objected,  on  the  13th  July  when  the  case 
came  on  for  trial,  that  the  time  and  place  of  trial  had  not  been  fixed  by  an  order 
signed  by  the  Judge,  and  therefore  no  trial  could  be  had. 

Mackat,  J.,  having  taken  till  the  foUowingday  to  verify  the  ground  of  objee- 
,   tion,  gave  his  decision  upon  the  question  of  fixing  time  and  place  as  follows  :— 
The  law  orders  a  day  and  place  to  be  fixed  for  the  trial  of  such  cases.     What 
has  been  drder^d  ?    The  trial  on  a  day ;  but  without  fizatian  of  plaoe  by  Court 
or  Judge.     A  default  ia ;  it  looks  not  serious.     Some  might  consider  it  to  involve  / 
only  a  very  small  matter  of  form,  and  the  Respondent's  objection  a  mere  formal/ 
one  that  this  Court   might  disregard.      I  have  no  doubt  that  had  the  trial 
proceeded  and  both  parties  attended  it,  it  would  be  held  that  the  RespondeiJ 
had  waived  such  an  objection  as  he  now  makes.     It  is  all  important,  howev«U, 
that  the  trial  of  this  case  be  had  on  the  merita  in  as  regular  a  form  as  possiUe! 
Justice  will  best  fate  attuned  by  obselVing  all  regularity.  There  oan  be  no  deLt 
of  justice  by  doing  this,  though  some  loss  of  tiitae  may  have  to  be.     The  Res- 
pondent says  that  one  requirement  of  the  Statute  has  not  been  complied  with. 
That  is  so,  and  the  objection  is  available  to  the  Respondent,  and  I  do  n9t  see 
that  he  has  waived  it,  for  instance,  by  urging  ftst  that  the  Court  cannot/sit  in 
vacation.     Though  a  Judge  be  to  fix  a  place  f^ir  trial,  but  has  never  do^e  it,  I 
do  not  see  that  the  Prothonotary's  delivei^g  to  Respondent  a  notice  statibg  place 
is  enough,  or  that  this  could  validate  a  trial  if  onCweslforoed  on,  at  which  Res- 
pondent might  refuse  to  attend.     As  to  the  result  ^?ihiB  ruling,  I  neS  not  say 
more  than  that  it  will  lead  probably  to  a  r^lar  trial.    The  objeotioii  is  main- 
tained. 

•  Judge  Johnson  held  the  same  in  the  Argenteuil  case,  July  1876,  and  Mr.  Ji^tlce  Beaudrv 
-gatimacatioiLiiLthe  Chambly  case.     Mr.  Juatina  Tomnt»  tij^  th,  triallbr- 
Thus  thaabon  holding  is  concurred  in  bj  four  judges. 


SUPERIOR  COURT,  1876. 


In  conclusion,  Hia  Itonotir  remarked  .hat  Mf.  Juatico  Tomnoo  hud  told  him 
he  suppoaed  .t  waa  all  a  matter  of  consent-that  counsel  were  acting  in  concert 
.n  fixmg  the  tr.al,  and  it  had  not  entered  hia  m^'d  to  .pc-cify  the  plaec. 

iV:i)mco«,  for  the  petitioners.  Wiption  dischnrged. 

'    'J'renkolmt  d;  Maclaren  tot  t\ia  M^^uA^ai.  ' 

E.  Carter,  ^.  C,  Counsel. 


Byan  «rt  tl 


tn 


^  .  VICE-ADMIRALIT  COURT,  1875. 

QCEBEC,  20th  AOODST,  1876, 

'  Coram  G.  Okill  Stuart,  J. 

The  S.  S.Quebec,  Bennett. 
Action  of  John  Hendry  et  at.,  Owncra  of  the  Process  Ale^ndra 

»d  Ind,.„  tWe,  „„  «,.  „„„i„,  „^  ,1,,  3„^  Q^       wh™  ,h.  Z^ 

»d  fft.'  . "."'  fir's '""'"°"-  ■"■» '""«'  """'^  'f"  •'«  «^rz 

and  would  hnesaak  bntfor  her  timber mreo.     The  doBmo.  nf .!,».,.    T^ 
w»  .hat  th.  c.«  of  cllieioa  ,„  ,h.  „.  °f  i..^*,  J^S  ^InH  I 

I--*;:.. ■■.;■■  ^.._  ■...-.  •■■■■■»--» ,-^.^.„„.^-- .     :         ^  r    .TJ._Z^™ JL, 


^^^^^^^^^^^^^^^^^^^^ 


il 


.^     I 
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\ 


Iff  S.  8.  Que- 


!    / 


ma 


thomselvo.,  sho  can  be  relieved  from  her  responsibility  towards  the  Princes. 
Alexandra.    Sho  was,  therefore,  to  blanio  for  the  collision,  and  a  decree  aceord- 
ingly  will  issue  with  costs.     The  damages  to  bo  settled  uponthi^usual  reference 
JiogH  <l-  iifuort,  for  the  Princess  Alexandra.  ' 

Lniiffloig<(-  Cook;  for  the  Quebec..  \ 

(i.T.w.)   •  .  \ 


\ 


COURT  OF  QUEEN'S  BENCH,  1875. 

I.V  APPEAL.  '       " 

MONTRKAL,  22x1.  MARCH,  1878. 
<^oram  Dokio.n,  Cii.  J.,  Monk,  J.,  Tahchereau,  J.,  Rajway,  J.,  Sanborn,  J. 

No.  66.     >  "^ 


\ 


WHYTE, 

AND 


ApPiltAMTV 


UaLD: 


THE  HOME,  INSURANOBCOMPA.VV, 

•  RitSPONDCKTa. 

-The  Court  of  Appeal  has  do  authority  to  deolar.  an  appeal  to  tho  I'rivy  Council  dmertcd 
even  although  the  record  ha.  not  boon  transmitted,  if  a  ocrtlflcate  be  fyic-  that  the  peUtioD 
of  appeal  to  Her  Sf^lo.ty  In  Council  h«,  be«n  lodged  in  tho-l-rivy  Counci  I  olIlcL  a^d  t ,  ." 
^  tho  »PPcal  itandu  referred  to  the  Judicial  Committee.  «»,  anaiiiai 

The  following  certificate  was  fyled  in  this  Court : 

"  I  hereby  certify  that  the  petition  of  appeal  to  Her  Majesty  in  Council  in  the 
above  appeal  from  a'decree  of  tho  Court  of  Queen's  Beench  for  tho  Province  pf 
Quebec,  Appeal  Side,  of  the  20th  September,  1873,  was  this  day  lodged  in  the 
Privy  Council  oflBce,  and  that  the  appeal  now  stands  referred  to  the  Judicial  Com- 
mittee under  the  provisions  of  Her  Majesty's  General  Order  of  Reference  of  the 
20th  Np^(ember,  1873. 

(Signed,),  HE^YGREAVE,  %.  P.C. 

Privy  Council  Office,  21st  February,  1874/ 

boRWN,  C.  J.,  rendering  judgment,  said  :— A  motion  was  made  by  respondents 
to  declare  the  appeal,  deserted-not  an  appeal  to  this  Court,  but  an  appeal  to  the 
Privy  Council  from  a  judgment  of  this  Court.  This  Court  has  before  it  the  certifi,' 
flate  that  the  appeal  has  been  lodged  in  the  Privy  Council.  It  appears,  hoW^ 
ever,  that  the  record  has  not  been  trasmitted,  and  tlio  respondent  moves  that  on' 
this  ground  the  appeal  bo  declared  deserted.  This  Court  has  no  authority  to  do, 
that.  The  question  myst  be  rai.sed  in  the  Court  above.  The  motion  is  thercforel 
reje'cted.  i 


Cross,  Lmntie  I>ayjV/so«,  for  appellant. 
Edward  Carter,  Q.C.,  for  respondent. 

(J.L.M.) 


Motion  rejected. 
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Ql'EIJEC,  IOthJULY,  1875. 

Coram  (J.  Okiu.  8Ttf.i,aT,  J. 
Tl.o  "CzAK",  Sm/t,va,  MaHtor.  : 

Action  of  The  Montn-nl   Tehgrai>h  Vomjmny^ 


tlip  dainagn.  broken,  that  hor  ownen  mere  lltble  tor 

I'BR  C.;r,am  .-The  promoters,  a  body  politic  and  corporate,  have  .  gub- 
manpewre  cable  from  the  north  to  the.«outh  nhore  of  the  River  St  Lawrence 
one  extremity  of  which,  on  H,e  fifth  Jay  of  July  of  the  la«t  year  was  fltcncJ 
atV.ctor.a  Cove,  near  tl«,^city  of  Quebec,  and  the  other  extremity,  Che 
Chaud,*re.  on  the  south  ;  and  this  suit  is  based  upon  negligence  atfr  ba^  . 
the  persons  ,n  charge  of  the  "  (Jzar"  for  having  broicen"^t  ^     - 

The  promoters  have  eomptUined  that  the  ''Czar,'  laden  with  a  cargo  of 
timber,  was  ly.ng  close  to  a  wharf  known  as  Roeketfs  Wharf,  within  Vio\ri« 
tove,  where  one  end  of  the  submarine  cabl6  was  fastened.  That  to  this  whl.rf 
8he  was  .nsuffioicntly  moored,  as  the  persons  in  charge  of  her  were  aware.  That 
aJ  hough  warned  of  danger  attending  her  being  thus  moored,  no  precaution  wa^ 
taken  to  secure  her.  That  at  about  eight  o'cloc\  in  the  morning  of  the  fifth  of 
Ju  y,  the  weather  be.ng  fine  and  the  tide  at  the  flood,  sh^roke  away  from  her 

TTJi^  TL"^"u  '""^  """'  ''  ""°'^'*'  "*  '''^"*  '^  ««»'•«''•  J«°gtb  from  the 
wh«-f.  That,  although  warned  that  she  was  again  in  a  dangerous  place  and  likely 
to  i.ke  the  ground  at  low  water,  she  remained  there  and  refused  the  a«»i.tance 

?h!t!"h!^7?t  "^  "'  ''""'''  "'■"''  """'•^  *•"«  ^^'""^  •>«'  >»  «^«  """horage. 

m  with  h  '  '^Tu"^.^"'  '^'  ^""  "^  '^'  '^''-'^f  ''>»  *•>«»  «»>'»pdoned. 
That  with  the  rising  of  the  Ude  she  floated,  and  by^  dr^ging  her  an  Jors  and 

genoe  of  the  persons  on  board  the  vessel.  ' 

The  res^ndent  has  denied  that  this  submariuo  cable  was  broken  by  the 

of  Jon«  J,t  T.  .  ?'.  ■*'  '"  P™P*''^  "^"'^  "'  •>«'  'harf  from  the  4th 
•  thT    .?r      .  f  '^'''^'  "'"'"  "  '•^^^y  «!"«"  «»'"«''  her  broadside,  whieb 

»  ori„;    Tirth      ~  1*"''  '""  ''"'  ""-^^  ••^^  ^'^ »'-''  --y  ^"-  -^er' 

ov!r«  •  •»«  «°«»*""~  was  an  inevitable  accident,  occasioned  by  an 

mpowenng  ,rres,st.ble  force  ;  .ad  further,  that  the  submarine  cable  was  i^  an' 

it  th.  1  w  r  '".T"^  *"  ^"^^"'^  '•'•''•  *«'  •»>«  »>~ke  away  from 
mol«  K  T  "^"'"*'  *""**^  °'^'  "^  *•>•»  '•'*»  submarine  cable  of  the  pro- 
T^V      broken  ..  not  denied  and  the  question,  which  the  case  .«^nt.  Z 


1    w^_-.  11- ■     '  °  HucBHons  wnicn  tlie  case  presenta  4m  • 

•owection  with  their  telegraph  ^.t  VicU>ri.  Cove,  where  it  was  broken  ? 


r^ 


Mil  f'''^* 
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I 

k 
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2.  Was  the  RMbmaria«  oablo  broken  bj  tho  anohon  and  chains  of  the  "  C§u  7" 

3.  Was  the  breaking  of  tho  submarine  cable  caused  by  inevitable  aooidjt  ? 

4.  Was  overjr  precaution  taken  and  duo  diligence  uaed  after  tho  "  Csar' 
camo  to  anchor,  on  tho  morning  of  the  6tb  of  July,  to  phwe  her  iu  aaff  anchor- 
nge?  '^. 

The  promoters  were  incorporated  in  the  year  r847,  by  the  10th  and  11th 
yict.  0.  83,  and  by  that  Act  thoy  were  empowered  to  maintain  and  complete  the 
Electro  Magnetic  Telegraph,  part  of  which  was  then  constructed,  and  to  crosH 
the  lino  on  all  bridges  and  overall  rivers  from  Toronto  to  Quebec  without  hindir- 
iiujtlu  navigation,  liy  an  amendment  to  this  act,  passed  in  1865,  (the  10th 
and  1 1th  Vict.)  the  promoters  were  authorized  t(J  extend  their  line  across  any  of 
the  waters  within  the  province  of  Canada  by  the  erection  of  the  necessary  fixtures, 
iuduJing  posts  for  sustaining  tho  cords  or  wires  of  tho  lines,  but  $o  a$  not  inju- 
rioHsly  to  interrupt  the  navigation  of  such  waters. 

If  the  submarine  cable  q^tlie  promoters  had  interfered  with  the  navigation 
and  the  "  C^ur"  hud  boon  injuriously  affected;  thereby,  in  passing  up  or  down  the 
river,  while  navi-atin-r  n«  vcssoIh  u.sunlly  do,  an  injury  to  the  cahlo  done  by  her 
would  Ik-  111..  ivMilt  ..f  mi.-c.ti.luct  on  tin-  p.rt  ..f  the  pronioters,  and  they  could 
not  take  advantage  of  their  ovn  vron,'and  isk  for  inde||j^iiy^ from  tho  respon- 
dent;  if  such  wcjo  this  case  the  present  suit  couE  not  B^  maintained.— But 
this  portion  of  the  defence  is  mot  by  the  fact  that  thji  post  to  which  the  extremity 
of  the  cable  waBjiigtcned  has  been  placed  in  Vic^iaC^i^Hhough  not  always  at 
the  same  place,  for  tho  lant  eighio^  years,  and,  So  for  as"  the  evidence  goes, '  it 
docs  not  appear  that  it  can  be  placed;  better  elsewhl^re.  If  it  could  bo  the  pre- 
sumption is  that  the  promoterH,  in 'their  own  interest,  would  place  it  there.  A 
telegraph  cable,  cither  ubov.j  or  bolow^^the  river  St.  Lawrence,  is  an  indispensable 
necessity,  not  only  for  the  principal  cities  but  for  the  entire  population  on  the 
North  Shore.  In  the  interest  of  the  public,  as  well  as  in  that  of  the  promote™, 
it  \»  necessary  that  they  should  have  that  protection  which  the  law  affords 
Igainst  injury  to  property  ;  and  the  promoters  stand  fairly  before  this  Court 
cbimiqg  an  indemnity  for  tho  loss  by  them  sustained. 

As  respects  the  breaking'of  the  submarine  cable ;  it  is  proved  that  the  pro- 
moters on  the  5th  of  July,  had  an  oflice  in  St  Peter  street,  in  Quebec,  that  the 
opcr?itbrs  there  commenced  working  the  telegrapl^  wire  at  eight  o'olock  in  the 
evening,  and  o|ierated  upon  a  line  which  passed  through  the  submarine  cable  at 
Victoria  Cove,  andN:ontinued  to  work  until  one  or  two  minutes  before  nine 
_when  it  gave  out.  Tho  evidence  of  perswtns  at  the  Cove,  including  that  of  one, 
who,  in  the  interest  of  the  promoters  had  been  watching  the  motions  of  the 
"  Czar,"  fearing  she  wo|ild  break  the  cable  i|8  she  was  floating  up  and  down 
the  liver  over  the  cable,  i^tablishef,  that  almost  immediately  after  the  "  Ccar" 
broke  from  her  mooring,  between  eight  and  nine  o'clock  in  the  evening  of  the 
5th  of  July  and  had  passed,  they  examined  the  place  where  the  cable  had  been 
fastened,  and  found  itwranahedoff  and  goi^e.     Mnrangar,  tha  parinil  jyliwn  thU- 


F . . . -. ■ , . -^ , ^... — _— -      -,  — _, ™r    -J -— '—  .iV*      ■  -■     ■  ■  '■■ 

took  place  oorresponds  with  the  period  when  the  wtrkipg  of  the  cabia  ga^o  out, 
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,  _  With  «r.™,«T,  zx :,  1  rt°" '"'' '"'""'  °'  '•''° "  "•"■  ■• 

laDjard  ropo  oquul  to  Ave  ronm  .  «.„-„  •    u         ""  ''P""     *""  Ave  parta  of 

.  chain  n,id.hi,«,  and  a  fourt  J  inrhi^.tr  "f  """f'''  '"'"'^"« 
starboard  anchor  out  wdghin.  abdut  twnf  f"^''  '"  *"*^  "'"«  '""' 
about  ninety  fathoms  of  chll  .'  I  h"d  tard  that T  i'!  '  '  'T  ""  T  •'*'' 
knowing  the  suo  of  mv  shin  I  wa.Il     :     .  .    '"^  ^""  '"""K  *''°™'  «nd 

ther  Stat.:  «  f ,««  the  Z^t  ^tj  ^,  ni^rbll^f  IV""  "'>.""  '^'• 
at  the  Custom  House  •  this  w»«  IhLTu  ,"'"'/'«"  '""''  "^  '"•J""?,  "nd  dear  her 

was  .hen  perfectly  ";„;ru;e,f'',  r"'^"'"' '"  *''''  '"«'•«•'«"'•  ^^e 
the  Hhip's  buBinesf  ir  the  hv  i  1  »  ;  "  V"''  ''"'''•  ^'^"'  '^"P««'"'<  «f 
nigbt,  to  return  to  the  vcHTeU  d  T  J"  ",'  r"^".'  ''""'■P"^*  ''^^•»  «'"'<«'^  «» 
the  ship's  a„.ith,  Thir  Iv  e  a  T'"  ?'./'''  "'"'''  "*  '^'  «'«'«'«"~  of 
fifthof  July.  „  littfc  bZe  n  J^ct.^^^^^^^^^^^^  ''^  --•"^'.  the 

informed  me  that  the  ahin  hid  L.?     r      ^  '       """"^  *°  *''"•  ^«^'«'«  ""d 

^.-ster  of  this  ship  ^^zj^^!:::::^;^^      *^« 

every  reason   to  believe  that  it  wn«l  i  k       i  ?     ■umcicnt,  and  there  is 

J"Iyif  it  had  boenJuVc     ^ylttn^rt?  ''— >' of  the  6th  of 

al«o  o„  ero^eiamination  ^  .^  do  not  th  nlTw  '"^""^  "'«'**•  ''« 
mooring  whurf;  it  is  too  narL  for  a  J™  hin  hk!t  'p''"!'  "  "  "'"" 
The  ring  to  which  the  stern  moorin"^  L  ma^de  fist  t  tJl  1  ^'"'  "^  "•"»'' 
ioK  ehuin  of  ordinary  length  to  reaef  to  it  anH  .  .?  ^'  "'"^  ^"^  "  "«'«'- 
or  tow-l.«es  asafter  mooriC  '•     letVl    e  "^  *"  ^f  ""  ^*''*  ''"''«" 

this  vessel  in  the  opinionTher  own  it:  T"'  '  T"'"°"''»^  -^-^«>' 
^'tter  Judge  as  wUer  it  wal  rno^Th  '  ^^  J/lr''^  "^"'''^^'^^  ^ 
opinion  upon  the  subject  and  be  therebv  ZZ        ,     '  "'*  ""■'  '""'^  ^is 

layat  the  wharf  from\he  fourth  of  jlunS  '"  "'^"IT'  ^'"''"'••P 
»he  overlapped  this  wh^rf  by  ti  n^tet  aThTrT"'  "'.t  '''  *''•  ''"'y  ' 
not  more,  at  her  stern     It  i/jn       /  '^'^  """^  "'J^  »»  """oh,  if 

J.-,»i..te,  b„,  ..  f„  b.ck  „  L  p!r^  Thtiv  1  '•  1  'i^  '" 
fmmmm  .t  the  Cove  of  the  nam.  „fv  i.     .  .u      . ''     "  '"""''  "'  •'"'j.  • 

».h.  ..„u.ea..he:2.x:i^::Ltr  tT  iteS^,^^^^ 

„......,^^  ,o, .^  TTitniin  fiiiiiiil  fill  thu  ii,Mt    <    I      I 


Th«<  OMr.' 


Ws  way  to  ohurch'/seeiflg  tit  the";Tn^w'L^Zn^f  A     *•*  V^'^'  "'J^ 
Uaerisin,  ,e  wen.  *o  L  M  as  jtj^r:?;^  Sr^^^ 
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oublo  during  tho  ni)i;lit ;  tlio  aniiwtr  to  tliia  wm,  that  li«  (li<l  not  wUli  to  wake  hi* 
mon.  Tha^lritnoM  thon  Mid  that  iho  would  b«  ■drift  in  ten  minutM,  tnd  tha 
niato  replied  thnt  th«  mooring  war  ^ood  and  would  hold  ■■  lonj;  aa  tho  wharf. 
A  t  that  iiiHtnnt  the  aloni  ohnin  broke,  ahe  awung  into  tlie  atrouin  with  flooil  tidi>  and 
anchored  about  900  ufot  diatant.  The  uiana^rr  of  the  Cort  informed  the 
'  mate  tluit  if  aha  remained  thei**  until  the  ebli  tide  hIio  would  take  the  f^ound ; 
and  there  U'ing  olow)  by  n  tu^  attmrner  oailoiL'fho  '*  jvy,"  he  rcoomnisndad  tho 
employment  of  her  for  the  purpoae  of  lowjng  her  off.  It  neoma  that  the  mate 
wont  to  (ho  "  Ivy"  and  naked  httir  maator  if  ho  would  tow  the  ahip  to  Quebec. 
Tho  answer  ho  roceive<l  wan  that  lie  did  not  think  hi.<t  tug  otrong  enough  to  tow 
hor  to  QaubcQ  among  the  Mhippinji;,  but  that  he  would  tow  her  to  a  aafo  anchor- 
nge.  TKo  mate  was  unwilling  to  aiMume  th<  ruaponaibility  in  tlieab-ienoe  of  tho 
master,  uiid  about  two  houra  were  allowed  to  ell^pHC,  tho  ebb-tide  had  boon  then  run- 
ning, and,  whon  too  lute,  tho  'v  Ivy  "  w  ih  o'niptifiyud,  and  the  atcamer  "  Champion  " 
paahingdown  the  river  was  hailed,  but  too  lute  uIho,  to  tow  olT  tho  aliip  which  Iiad 
taken  the  ground.  ALnoon  tho  "  Czar  "  was  ^nrly  aground  and  he<'ling  over 
to  aturbonrd.  Dutwucri  five  and  xiz  o'clock  in  tho  cvoning  »\\o  waa  completely  on 
her  broiidttide,  and  between  ci^htand  ninoHhe  floated  with  tho  tide,  drifted  with 
anchors  and  chainH  ucroaa  the  Rubmorine  cubic  and  broke  it.  Upon  tho  morning 
of  th6  5th  of  July,  although  tho  wind  waaatrong  from  tho  north-oaat,  it  dous 
not  appear  to  huveVen  htrongor  tliuil  it  hud  boon  at  tinioa  whilo  tho  Hhip  wi|§ 
taking  in  her  cargo,  but  at  and  about  the  time  of  finishing  this  work  tho  ahip 
becoming  deeper  in  tho  Wttt<)r,  and  her  atern  having  been  allowed  to  lay  out 
from  tho  wharf,  the  wind  and  flood  intervening  between  the  ship  and  tho  wharf, 
which  alio  very  considerably  ovek-lapped,  forced  hor  so  hard  upon  her  moor- 
ings that  slie  broke  tlicnK  A  peru  lul  of  tho  ovidenoo  can  lead  to  no  other  oon- 
cluaion  than  that  the"CBar"  wai  i  placed  at  a  wharf  not  suited  to  a  vesaol  of 
her  BJie  ;  that,  when  thore^  her  moc  ring,  although  perhaps  strong  enough  to  bold 
her,  wito  not  propert^wtCehdiiir'tar,- to  us  to  prevent  unnecessary, strain  upon  it; 
that  ibero  was  no  valid  excuse  for  ti  lo  master  not  being  on  boarc^is  ^ip  either  on 
tho  evening  of  the  fourth  of  July  «r  the  morning  of  the  fifth,  for  he  knew  hor  to 
be  at  a  berth,  by  hia  own  acoount,  not  a  safe  one ;    and  that  the  fuate,  in  his 

enoy  by  taking  upon  himself  the  responsibility 

bhese  oiroumstanoes  not  a  case  of  ordinary  but- 

negligenoe  has  been  established.     This  ship 


absence,  was  not  equal  to  the  emer 
of  emploj^ng  proper  aid.  Uodef 
a  case  of  extraordinary  and  gr 


by  floating,  as  she  did,  among .thb  fjhipping,  might  havodone  much  more  dam- 
age ;  fortunately  for  her  the  promoters  seem  to  be  the  only  party  who  suffered 
loss  by  it  and  against  this  they lifre  entitled  tb  be  indemnified. 

This  ease  is  of  some  importuiefe  as  being  the  firat  of  the  kind  in  this  part  of 
the  DominioOfSinceHhe  Iinper|i^  Statute,  26  Vipttfeap.  24.— which  extends 'the 
jnrisdiotionofthe  Admiralty  dourts  to  "olaiihs  fo;r  damage  done  by  any  ship" — 
Wis  passecll  yThe  ready  reeoarse  aflfonled  by  piroqi»ediQ||;^  ad  rm  against  the 
ship  when  tM  owners  are  abse^  from  Uie  oo'antry,  or  •>«  fidl'^igners,  and  which 

tbmriuV  proniotcrs  ^iMnraifD^ 
the  injury  sostained  which  the  <bivil  LawConrts  of  the  ooantry  would  not  luT» 
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i^nwj  CooDoil,  ia  «onoluaiv«  u  to  tli«  (\Airt.  „i>  vi      »  •    •    .  i'i«joi«j  ■ 

juriWlo.loD  (6).  '  ^'^"'  °^  yio..AJailr.Uj  !..«««  .  \ik» 

"j  thojuJKroontnotrrondored  tho"CMr"  lMl,.u.«k      a.       ... 
foHtnier^  ileum, bMKue,  for  ro.p«,n(lcn». 
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VICKADMIRALTY  COURf,  1876. 
Quebec,  20th  Aimuht,  1875. 
Coram  0.  0|tii-L  Stuart,  J. 
Tfit  a.  8.  Qutb^t.  The  Charle,  Vhahner  ; 

and 
Tht  Charts,  Chaloner  V8.  T^Ae  S.  S.  Quebec 

.^.. .  ,.„u,,  aft,,  .,.„„  „..,.,k  i„  ,^.  UlTo  Jr ;.'/.  A  "'  r 

a  fine  broeio   rom  tbo  woit  inoI«,.,.  _„.fk        l    .    .  '  "*"■  »«»i»"  wind, 

Hvcr  St.  Lawrence  y,Lu2  be  wl  .:;''.?"'.  T t"**  *'"''  P"»  «^ »''° 
.he  north,  and  Indian  Oo,  T„  t  iTuth  T'  T^"^  '^'  ^"''""^  ''  «^'«"'  «» 
and  running  along  the  Zh  2V:1  Ihe  ^"^^l^^^  "*«"'  «^  »>•'. 

Benn.tt.  in  charge  of  iSoi.  l1^.1'\'Z^:^T  '"  "^'l."""  ''""'^^ 
in  attempting  to  pasa  between  thl7w.\?-  '"!.?'""'»  »!»  »»>«  riv«r,  .nd. 
Charlc'JharonerL  ZZ^Z  Z:^^^  T  T'""  '"*'««°  '^^ 
ship  and  the  Princess  Ale«ndr«Th!fi^^^^  '^'''*«'»  the  stoam- 

-mnone  of  Ihich  ^^^f  ^T^  eT^^^^^ 
CMoner.  and  In  the  o.her  The  ^L^J:!Z^-Z^ 
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tiiokX  <)M»M<i«ncj9>orUitatMnlhlp,  lljipMlivcly  impute  r«aU  th«  on«  to  Um  oUmt.,,  For  ^  i>^ 
Tfif^tK*    tfMmtbip  jt  ia  allayed  that  (|i  twoMiling  ahipi  went  obMrniU  •!  •  diaiMM        "^ 
4f  Mffm  *>*•«  •  Utile  i  thAI  hor  Muraa  laf  baiwuan   th«iu ;  that  h«r  halm  wa« 
kept  bU'4'^/  *»  •■  t'>  pu"  't  »)id  (JUtAiwK'   v>n  tha  port  airfa  of  tha  I'rlnoaN 
AUiK>ndra,  wud  ua  tho  «tarb<Mrd  aidtf^oi'lliM  Charlaa  Clialonarj  but  naarar  to  tho 
form«ri  thm  ttiu  two  MltiMgaliipa  war*  tlion  a  (^uartorof  »  mila  apArt,  and  thara 
WM  nodifYloultj  in  tlio  way  ufthu  Ma>iiii«liip  luniiitnltiiii^^  liar  dtrmt  oourae  b« 
twflcn  tlioiii,  and  ilia  did  m ,  that  when  thu  two  anilill^  idiipH  waro  broad  on,  lh« 
CbarlcM  Oliuloiiur  tbroo  puintM  an  Imr  (tarboard,  ond  thu   PrinoiHw  Alaxandra 
two  poiutK  on  htir  p<irt  bow,  tho  Ntiirboitrd  aida  of  tha  ChariM  CImlonar  baing 
tbon  yiMibio  t Voiu  tho  ntfiiiiiNhip't  deok  ;  tha  (/linrlun  ('halonor  clmn^td  hor  oonrM 
«|id  oauu!  round  with  a  |Mrt  hulia  to  oruaa  Uio  ouurwi  of  tho  iitA«in<ihip,  and,  on 
•a«in){  thi!*,  tin  order  t'l  atop  nnd  rofurno  her  on^ill«!a  wm  immoiliataly  givon  and 
obovvd  i  tliiit  tho  ChfirloH  Ohalnnor  oontiiiuml  to  ooiuu  round  to  tho  aouth  more 
than  eight  point*,  und,  whilo  her  aiiila  woro  ahiforing  in  tho  wind,  aha  atruol    . 
tho  atojiuiihip  iiniidMhipa  with  lior  utom  ond  port  bow  batwuan  tho  fuunal  aDd 
luiainataat  und  did  tho  duiungo  conipluinod  of.  * 

For  tha  Charlua  Chnlonur  it  ifl  ploudod,  that  ahu  waa  tar  on  the  aouth  aide  af 
tha  channel  uauully  tikun  by  fuxaulH,  and  olo;ir  of  thnt  part  which  the  aleam 
•hip  ahould  hafe  tukou  ;  that  tho  luttor,  inatoad  of  keeping  in  raidohannel  or  to 
tha  north,  aa  wna  her  duty,  and  aa  wna  n<H:«iMiy  to  avoid  the  Oharlea  Chaionar,,  . 
kept  a  Htruight  courau,.  bow  on,  on   tho  i^0\<t*  Chulonor,  came  into  oolliiion, 
atruok  her  with  her  Hteiu  on  the  port  bow,  #nd  did  tho  dainugo  which  ilia 
oonplaina  of.     ft  i«  furthor    ulloged,  on   tho   aaiuo    aido,  that   tho  Charlai 
Chultfner  kept  on  hor  way,  on  tho  aouth  of  tho  ohannel,  and,  a  few  uinutaa  be- 
foro  the  colliriion,  alio  put  her  helm  "  hard  a-port,"  and  that,  by  doing  ao|  aha 
did  what  wa«  required  by  law  and  the  ruloa  of  navigation,  and  all  that  woa 
hor  power  to  keep  the  ohannel  clear  for  the  ateamahip. 

l[)i)on  thcao  coniplainta  roapeotively — on  the  one  hand,  that  the  ataamahip 
ahMp  tiave  ai^erod  cloar  of  tho  aailing  Tosaoi  by  keeping  to  the  north  :  and  oa 
the  ottier,  that  the  aailing  ahip  ahould  have  kept  her  oourae — very  yoluminonr 
evidenoo  haa  been  adduced.   Twonty-nine  witneaaea  have  bean  ezaj 
•ailing,  and  nineteen  for  the  ateamahip.     ttkyir  teatimony  ia  not  i 
out  btit  oonflioting  on  tha  material  point*  oTiosue,  and  upon 
now  to  determine. 

'  The  Billing   reg^lationa   made  under  the   Merobant  Shipping  Act,  and 
•dapl^  t<>;C*<>'i<l''^i>-  waters  by  Dominion  legiolation,  (4)  were  imperative  and 
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^e  poreona  in  chaige  of  theae  sbipe.    The  two  parUoolorly  ao  on 
hJ)^|Ql|owing: 

pa,  bn<(|r  of  which  is  a  aailing  ship  and  the  other  s 

in  ti^hk  directions  as  to  involve  risk  of  oollisioo,  tlw 

out  of  th^Pll^'^  the  aailing  ship. 

liry  steamship,  when  approaching  another  ship  so  as  to  involve 

iH  Blacken  her  speed,  or,  if  neoeaaary,  stop  Mid  fSTewa^  etc. 


(a)  31  Via.,  a.  58.    Saa  Stoarf •  A.  R.,  vol.  1,  p.  111.    App 
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Th«  MM  of  the  ■Uamihlp  U  oompriMil  iHt^  the  ro|le«d||  |miat»i 
-     .  1.  l>i«l  horoouiwi  b«f.jr«  th«  oollUion  irtWWfwk!    . 

2.  If  ao  dill  all*  k«Mp  out  of  tho  w«j  ?  Tin«i 

3.  Did  ihtf,  whan  spproaohing  th«  (^harlw  Ohalontr, triucken  Iwr  wpMd,  or 
•lop  and  rmvtirm,  mt  m  Ui  aToid  oolliaion  T  '  ' 

The  avIdenM  fiwr  th«  ■taanahip  ia  to  h*-  ftrand  in  tha  dapoaitlom  of  b« 
ofieara  and  "Tj^MJ  *••'  P""*'  ^''  *•"*  "•"*•'  *>'  *•••  '"K  alMimir  Hhanaon,  >nd 
of  tbrmi  |M|MMi|«|ho  n$w  tb«  ahipa  fttun  th|  ahora,  two  fVom  giiabto  and 

*"*  ^ffi    i^"**^"''?*      ''''"'  ^W'"''  ""'*'<"■  "'^  *'••  •»««M«I>'P  haa  lUtod  that  ha 
*"*  'w'jySr    ''**•***' *'**'^  '*  *''°  ^'"''  "^  **"  oolliaion^  that,  whan  ho  flnt  aaw 
'/!t^.  "'"'"'ffWaaala,  tha  atMimahlp  wu.  k  littla  nor«.thao  a  third  of  «  mil*  fVom 
,^^n'*'*"''i  "'*<>'*•  proooadinfK  ap  with  tha  intantion  of  paailog  batwam  thMi; 
■'0VM  whon  fratiooQ  tha  (y*harl«a  Olfliloiier  boro  thran  poinU  nn«h*<r  alarboanl 
bow,  hoadidl  «  tittio  to  thu  north  lida  of  the.  river,  and  that  tha  I'rinoaas  Alai- 
andra  than  bora  aboat  two  poinU  on  har  (kort  bow.     fKo  mat«  of  t|i«  ataantahip 
hw  MtAted  that  whan  ha  flrat  aaw  tha  two  aailioK  ahipa.  t  good  mile  and  •  half 
off,  tho  fltaainahip'a  oourao  lajr  up  the  rUiur ;  that  aho  iTaa  going  in  a  line  with 
'.     (he  aouth  ahora  and  parallel  to  th^  Prineeaa  Aloiandra;  that  tho  Chudea  Ch^ 
oner  wna  heading,  down,  and  boro  about  three  pbinta  oo  th»-  atarboard  bow  of 
tJie  etoamahip,— that  ahe  wna  more  on  the  North  mife,  headini;  more  to  it  than 
a  lino  paralM  with  tho  ateamahip,  ao  muoh  aA  that  he  could  a<e  clear  of  tho 
•talboard  leach  of  tha  foroaali,  alao  the  man  It  the  wheel  and  two  or  three 
paraona  on  tha  poop;  that  aha  ahowed  the  whole  Jpf  her  atarboard  aide  and  poop 
dock  dintinoUj  clear  of  the  aUrboard  leach  of  the  fbrafail ;  that  tha  Prinwjaa 
Alexandra  bore  about  a  point  and  a  half  on  the  port  bow  of  tho  ateamahip ; 
that  tha  atraight  courae  of  tho  ateamahip  had  not  been  altered  until  he  hailed 
the  bridge  of  the  ateamahip,  that  the  Charloe  Chaloner  had  put  her  helm  •'  hard  • 
a-port,"  and  that  until  tha  Charlea  Chaloner  portfd,  ahe  bore  on  the  atarboard 
of  tho  ateamahip,  broad  on  it,  and  did  not,  at  any  time,  bebr  on  htr  port  bow. 
Her  pilot  aaya,  that  the  aailing  ahipa  were  at  a  diatanoe  of  not  loaa  than  half  a 
mile  from  the  (Quebec  ;  that  the  Charles  Chalonur  bore  about  throe  pointa  on 
(he  atiirboard  bow ;  timt  ho  Mi>uld  aoe  her  atarboard  aide  clear  off  to  the  houie ; 
tha^  the  Pr|poeaa  Alexandra  bore  about  t we  pointa  and  abalf  on  the  Bteamahip'a 
ttMJI  bo*^  iCbd  (hat  tho  helm  of  the  lattelr  was  kept  as  stead j  aa  could  be  to 
nP*  between  the  two  ships  and  that  it  had  no^  been  altered.     Seamen  on  board 
the  steamship  give  similar  testimony. 

The  «vidence  for  the  Charlea  Chaloner  consiats  of  that  of  her  officers  andi 
trew,  her  pilot,  of  the  officers  aod  crew  of  the  Princess  Alexandra,  of  a  stevedore 
and  timber-tower  on  board  of  tho  latter,  and  of  three  pilots.  The  evidence  of 
the  man  at  the  wheel  ia,  that  ho  anticipated  a  collision  when  the  steamship  wa« 
halfamilo  off,  becauso  she  was  hfidiBg  over  to  the  Charles  Chaloner  all  the 
time  from  the  north  shore  and  came  over  slantwise,  up  flje  river,  to  where  the 
Charles  Chaloner  was  heading.  The  master  of  the  Charlea  Chaloner  has  stated 
that  the  stoamahipjvaa  on  his  port  bow  b(»fore  the  helm  of  his  ship  was  ported,  • 
jndthjit  Ml rnajft foawd «  cnllisinn  whrn  th %  itenmiliip  waa  a  hiilf  a  mile  off,  aeeiiiy^ 
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Tbe  ffrQBcb«« ;  .         ,  ^  ^ — ~^-« — -:^ ■ — ■ 

Th-c^Uie.  '7'  "P*f  »"  "•'^  "^-'Coming  from  the  jioHb  side  of  the  river ;  that  she  waa 

"•     7"*°!^"»<>°««t"^.«'dhela,,,9^^^  fi„t^,  h^,„^^i, 

th«  collision  the  iitoamsMp  had  come  round  about  three  points  on  her  Bl.rbo.rd 
.  bow ;  that  the  steamahip  was  .11  the  time  on  the  port  bow  of  the  Charles  Ch.l- 
on^r.  before  the  h^lm  of  the  latter  was  put  to  port;  that  she  w».  five  points  on 
.      her  port  bow  when  he  first  s.^  her,  and  about  four  when  her  helm  wrporled. 
The  boatswain  of  the  Ch.rles  CbAloncr  says,  that,  when  on  her  top^^lant 
foreoastie,  he  saw  tto  steamship  north  of  aid-channel,  disUnt  about  a  mile 
come  from   towards  the  north  store  about  five  points  on  her  port  bow  and 
approaching  hcr.-Senmen  on  board  the  same  vessel  give  similar  testimony. 
If  there  were  no  other  evidence  than  that  to  be  found  in  the  depositions  of 
the  witnes^  from  the  Charles  Chaloner  and  the  steamship,  respectively,  the 
scales  would  bo,  perhaps,  equally  balanced,  but  there  are  a  numbeVof  witoesses 
who  were  on  board  of  the  Princess  Alexandra,  and  whose  statements  coincide  ' 
with  those  fron.  the  Charles  Chaloner  and,  over  and  beyond  this,  there  have 
been  exanuncd  five  persons  whose  testimony  furnishes  a  preponderating  influence  " 
on  the  side  of  ,he  latter.    These  persons  were  npt  on  board  of  either  of  these 
T      ""fj'PP""'-  ^  '"'^«  ^^^  i"  positions  from  which  the  course  of  the  steam*- 
.h>p  could  be  seen.     The  master  of  the  steam  tug  Shannon,  a  witness  examined 
•       for  the  steamship,  and  whoso  own  safety  required  ,  very  close  attention  to  her 
movements  when  approaching,  observed  that  «he  was  going  to  the  south,  and 
said  to  the  man  at  the  wheel  of  his  tu,r,  «  //  the.  steamship  passes  between  ,a 
two,  and  the  man  at  the  wheel  of  the  Charles  Chaloner  were  to  put  his  helm  to 

Va'a  r  ""'"  ^"  ^"^i^^^'^'  ^^^  I'e  «ays,  about  two  laiautes  afterwards 

he  did  sec  the  man  at  the  wheel  of  the  Charles  Chaloner  put  his  helm  to  port' 

^aBd  Uien  the  ^  came  across  the  Charles  Chaloner  to  piss  between  her  anj 

"UL  .'i;— .     ^rf™  ""**  ''"  *"^-     ^'^^  P'^'"g«  "P*"  fe'^'"  the  sailing 
ships  this  witness  believes  to  have   been   about  fpur  arpen^;  that  is,  about 

ex^minr?     .r  .  **'"u^  '■'''■     *^'-   ^"^'^  •'«^°  ^'''"''"■■'  "   '•»-»  also 

'      hot  T  ';"    "  f "'  r  ••"'  "  ^'^^  Q"«''«'  --  '^  «"'«  ---  the  north 

^\ir..     r.i       ""J*^'  '""^  '^'''  ''"''  ^''^  '»«  "»>«"*  mid-channel,  incUning 

^ghtly  to   he  «>„th  shore.  "  The  remaining  three  witnesses  on  this  important 

point  are  pilots  who  were  on  board  of  a  pilot  schooner. "  Their  statementequite 

'  '^r  r    *  'ir       '"  "^  •*"''  t'^^tof  »he  master  of  the  schooner.  Paul  Paquet, 

will  suffice.     He  was  pn  her  deck  steering  when  the  Quebeo  passed  northward 

of  him  abouta  mile  and^  half  below  the  west  end  of  the  Island  of  Orleans. 

VVhen  the  sfeamship  ^o  passed,  she  was  about  a  n.ile  from  the  south  shore  and 

about  three  times  her  own  length  to  the  north  of  the  schooner.     That  about 

ten  minutes  after  the  steamship  passed  him  he  saw  her  with  her  head  to  the 

southward  and  then  she  was  onthe  south  side  of  the  river  and  ambng  the  sailing 

,  vessels-that  when  the  Quebec  passed  the  schooner  "she  was  steering  a  course 

^nght  up  the  nver,  and  when  she  had  her  head  to  th«  soutWrard  she  was  about 

four  pomtfl  off  that  course,"  and  he  does  not  know  why  tbe  Quebec  thus  altered 

hte  course.    He  states  further,"  that  wbw  she  pr.Hmd  ufi  Hbp  w..  in  tbo  ttuuat 


f*}^ 


«.     '    "   'i5^   -s^   p      Pfn^fta-P^l^OTV'^  ^ 


VICE  ADMIRALTY  COURT,  1875. 


205 


"I. 


courMofsioainships  coming  up  the  river,  and  when  I  saw  her  with  her  head  The  as.  Qwi«« 
to  the  southward,  she  waa  not  in  that  usual  course  but  four  points  off  it."  XhecLri* 

■  This  evidenoe,  particularly  that  of  the  three  pilots,  whoso  familiarity  with  the     *''''""°"" 
channel,  as  well  ar  the  nature  of  their  calling,  entitles  their  evidence  to  full 
weight,  can  leave  no  doubt  but  that  the  steamship's  oourse  was  not  one  in  a 
parallel  line  continually  to  pass  between  the  sailing  ships  nearer  to  the  Princess 
Alexandra,  .but  was  a  transverse  oowree,  slantwise  as  stated  by  the  m'an  at  tha 
helm  of  the  Charles  Chaloner.    The  steamship,  therefore,  must  be  oonMdefed  as 
having  held  a  course,  and  according  to  the  pHots,  an  unusual  course,  gradually        ^ 
crossing  the  path  of  the  Claries  Chaloner;  and  either  before,  at  the  time  of,  or 
after  she  had  done  so,  a  collision  with  her  occurred.    The  conclusion  from  this 
evidence  is  that  the  course  of  thfli^teamship,  in  approaching  the  sailing  vessels 
involved  risk  of  collision.  '  ;_, 

The  channel  where  the  collision  took  place  appears  by  Admiral  Bayfield's  chart 
to  be  five  cables  in  iridth,  a  cable  being  by  him  stated  to  be  one  hundred  fathoms 
The  south  Bide,  as  far  out  as  the  Princess  Alexandra  and  her  tug,  was  closed  to 
the  steamship,  as  the  former  was  as  close  to  a  reef  there  as  she  'could  be  with 
safety.     The  space  between  the  Princess  Alcxandrl  and  the  Charles  Chaloner 
outside,  which  was  the  passage  jthe  steamship  ifitended  to  take,  so  far  as  the 
conflicting  estimates  of  the  witnessw  will  enable  one  to  judge,  was  about  seven 
hundred  and  twenty  feet.     More  than  one  half  of  the  channel,  outside  of  this 
space,  was  thus  free  and  <^gen  to  the  steamship.     As  her  course,  in  approaching 
the  sailing  vessels,  involved  risk,  it  was  lie^'duty  to  keep  oat  of  the  way.     She 
had  two  passages  open  for  selection,  the  one  to  the  north,  which  appears  to  have  ' 
been  circuitous  and  inconvenient  for  the  reaching  of  her  wharf  at  Point  Levis 
but  perfectly  safe;  and  the  other,  to  the  south,  through  the  space  already  men- 
tioned, which  was  convenient  and  the  shortest  oourse  to  her  destination.     By 
passing  from  the  north  towards  the  south,  across  the  path  of  the  ship  nearest  to 
her,  soas.to  gain  this  passage  before  the  Charles,  Chaloner  would  roach  the  ' 
steamship,  was   certainly  not  keeping  out  of  her  way,  and  in  this  respect  the 
mleenth  regulation  was  disregarded. 

The  next  enquiry  is,  whether  the  steamship  in  approaching  the  sailing  vessels 
slackened  her  sp^uUo  as  to  avoid  risk  of  collision  in  the  termsof  the  sixteenth 
article.  ThejAscordant  elements  of  which  the  testimony  Ts  Composed,  as  to 
time  anddTstance,  make  it  very  difficult  to  ascertain  either  ^ith  strict  accuracy 
It  IS  cer^in  that  the  speed  of  the  steamship  was  not  slackened  until  after  the 
thwles  Chaloner  had  put  her  helm  "  hai^d  a-port.'!  The  words  "  immediately 
after  "  are  used  by  witnesses  for  the  steamship,  but  it  was  not  done,  as  appeaw 
from  her  mates  testimony,  until  after  the  Charles  Chalonei'was  comiu"  round 
?n  her  port  helm.  Her  pilot  says  that  she  wiis  then  twice  her  own  length°off  this 
length  by  her  register  being  318  feet.  The  speed  of  the  steamship  had'been 
reduced  to  about  three-fourth,  by  the  letting  down  of  her  fires.  Her  master  has 
stated  that  It  was  about  nine  knots,  and  that  the  speed  of  the  sailing  vessel  was 


Be   1  ,t 
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-Bpe?ff  while  approaching  would  thus  have  been  about  a  mile  in  four  minutes. 
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TheChTi*  ^^*  *'r  '.  "'  *"'^  *''®  *''''""°®  ''•'•''''  ''»'*''»  <b«  "P^sd  of  the  Btotmship 

cimioM^  should  have  been  slackened  is  a  question  for  nautical  skill,  and  one  uponwhiob 

/  tho  opinions  of  the  aBscsson.,  whose  aid  I  am  favored  with,  will  enable  ne  to 

/  decide.                                                                  ' 

/         ^  T''®"'  '^^^  *''"  steamship  stop  and  reverse,  so  as  to  avoid  risk  of  collision  ? 
I  This  18  also  ft  question  for  nautical  skill,  and  upon  which  similar  advice  will  be 

taken.     Her  muster   has  stated  that  it  would  take  two  minutes  and  a-half  bv 
/  reversing  from  "  Pull  speed  ahead  "  to  J  Full  speed  astern,"  to  gain  stern-way 

/  Her  pilot  said  that  he  gave  an  ordcr,'^FuU  speed  astern,"  immediately  after 

,  /  the  Charles  Chaloner  porK  the  effect  of  which,  so  far'lw  he  knew,  was  to 

bring  her  to  a  dead  stop  or  to  very  little  headway.      This  order,  ho  further 
states,  was  the  only  one  given  by  him  between  the  Charles  Chaloner's  portin-r 
and  the  collision  with  her.     Witnesses.vary  in  their  statements  as  to  the  effec°t 
of  this  order;   those  for  the  steamship  say  somewhat  like  her  pilot,  that  her 
speed  was  reduced  to  very  little  headway ;  and,  on  the  other  hand,  those  from, 
the  sailing  vessels  say  that  even  after  she  collided  with  the  Charles  Chaloner  and 
when  she  struck    the  Princess  Alexandra,  it  was  from  six  to  seven  knots 
Strong  confirmatory  evidence  of  the  latter  is  Uf  be  found  in  the  severity  of  the 
shock  and  damage  done  to  the  Princess  Alexandra,  when  the  steamship,  after 
colUdmg  with  the  Charles  Clialoner,  struck  her,  and  also  in  the  amount  of  dam- 
age done  to  the  steamship  herself.  ^  Evidence,  not  to  be  oontradioted  as  to  these 
facts,  IS  to  be  found  in    the  surveys  of  each  of  these  vessels.     Although  the 
master  of  the  Princess  Alexandra,  in  stating  that  the  steamship  could  not  have 
been  going  at  a  less  rate  than  ten  knots  when  the  former  was  struck  by  her.  has 
overrated  her  speed,  still  the  survey  of  bis  ship  corroborates  his  statement  to  a 
certain  extent,  and  that  she  was  cut  into  her  side  as  far  in  board  as  the  sixth 
plank  of  the  deck,  and  down  as  much  as  eighteen  feet  from  the  covering  board ; 
the  gap  made  was  seven  Teet  wide  at  the  top  and  two  at  the  bottom.     The  force 
of  the  blow  was  such,  he  says,  that  the  steamship  pushed  in  our  cargo  of  tim- 
ber  against  our  midship  stauncHons  and  bits  and  carried  them  away.     The 
same  witness  states:  "  The  Quebec  did  not  appear  to  me  to  have  stopped  her 
engines  or  slackened  speed  before  she  struck  the  Princess  Alexandra.     Some 
idea  of  the  rate  at  which  she  was  coming  may  be  formed  from  the  fact  that  she 
broke  some  of  the  square  logs  of  timber  composing  our  oai^."     He  further 
states  that  she  became  waterlogged  in  twenty  minutes,  and  would  havi^  sunk  if 
she  had  not  had  a  timber  cargo.     The  survey  of  the  Quebec  shews  what,  with 
other  damage,  was/done  to  her.     Her  starboard  bow  just  abaft  the  main  stem 
and  the  third  plate  down  from  the  plank  sheer  were  indented,  the  fourth  and 
fifth  plates  and  frame  broken,  the  eighth  plate  indented,  and  the  ninth  plate 
broken.     On  her  port  side,  near  the  stem,  the  eighth,  ninth,  tenth,  eleventh, 
«nd  twelfth  plates  from  the  covering  board  were  bulged  outwards,  and  the  tenth, 
eleventh  and  twelfth  plates  on  her  starboard  side  were  bulged  inwards,  and 
several  riveta  in  wake  of  the  damaged  plates  on  both  sides  were  stwted. 

Other  evidence  shows  that  the  pilot's  order  "  Full  speed,  astern  "  was  executed 
either  imperfectly  or  not  until  after  the  Princess  Alexandra  h«tl  h«i>n  atrn»lr 
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by  the  steamship.    The  best  cvidonco  should  have  come  from  the  engine  room,  Thesi  Qub«« 


but  what  comes  from  there  is  not  satisfactory.     The  engineer,  called  for  the 
steamship,  says:  "  I  had  just  gone  dow^into  the  engine  room,  where  thesccon  I, 
third  and  fourth  engineers  wore  standing  to  the  wheel,  when  the  bell  rang  to  go 
'  full  speed  nstern' ;  before  this  we  had  been  going  '  full  speed  ahead,'  according 
to  the  telcgrapli,  but  not  to  the  actual  pressure.     The  moment  the  order  'full 
speed  astern'  was  received,  we  put  tlie  engines  '  full  speed  astern' ;  it  takes  about 
five  seconds  to  put  them  from  •  full  speed  ahead'  to  '  full  speed  astern.'     The 
engines  made  about  jifti/  or  sixty  revolutions  astern,  m/*jc/i  would  take  about  a 
minute  and  a  half,  when  the  telegraph  rang  'stop,'  and  we  stopped  her  for 
about  half  a  minute;  and  then  the  telegraph  rang*"go  ahead  slow,'  and  before 
we  could  get  the  wheel  over  to  'go  ahead  slow,'  the  boll  rang '  stop'  j  iminediato- 
ly  after  '  stop'  it  rang  'go  ahead  slow'  agaiii,  and  instantly  afterwards  '  astern 
half  speed.'     Just  as  we  had  started  'astern  half  speed,'  the  telegraph  went  to 
SS^*'*^^  "'**^"''     ^^'"'•^  "•"«  ^'"'  going  '  full  speed  astern,'  I  heard  the  noise 
-^SiH^llision  over  my  head."     This  shows  that  the  only  order  of  the,  pilot, 
Jiing  it  was  the  only  one,  as  he  says,  given  by  him  between  the  Charles 
llonor  porting  and  the  collision  was  annulled  and  others  substituted,  by  whom 
docs  not  appear.     But  in  another  part  of  his  statement  the  chief  engineer,  not, 
withstanding  the  seven  orders  which  he  received  and  which  were  obeyed  to  the 
extent  he  has  stated,  says  "  our  engines  were  going  '  full  speed  astern'  from  the 
time  the  telegraph  first  rang  until  I  heard  the  shock  of  the  collision,"  and  he 
excuses  himself  by  saying  there  was  not  time  to  execute  the  intermediate  or- 
ders, and  that  he  could  execute  only  the   one  "  full  speed  astern."     Between 
these  conflicting  statements  of  the  chief  engineer,  I  am  disposed  to  think  that 
the  first  is  correct,  implying  such  conf^sion,  when  cqllision  was  impending  and 
imminent,  as  to  prevent  the  order  of  the  pilot,  if  given  in  time,  wiiich  is  very 
questionable,  from  being  executed.     Then  there -were  the  second,  tlurd  and 
fourth  engineera  in  the  engine  room  with  the  «hief  eoaineer ;  they  have  not  been 
examined:  so  that  the  Court  has  not  received  such  explanations  as  they  might 
have  afforded.  ^ 

The  following  questions  for  the  nautical  assessors  with  their  answers  have  been 
submitted  and  given  :      * 

1.  On  the  morning  of  the  30th  October,  1874,  were  the  Steamship  Quebec 
and  the  Charles  Chaloner,  a  sailing  ship,  proceeding  in  such  directions  as  to 
involve  risk  of  collision,  and,  if  so,  when  did  such  risk  commence,  and  did  the 
steamship  keep  out  of  the  way  of  the  sailing  ship,  and  if  she  did  not,  what 
course  should  she  have  taken  to  do  so  ? 

2.  When  the  steamship  was  approaching  the  sailing  ship  and  the  Princess 
Alexandra  and  her  tug,  was  it  necessary  to  slacken  her  speed,  and  if  so,  did  she 
do  it  in  proper  time  ? 

3.  Should  the  steamship  have  slackened  her  speed  before  the  Charles  Chaloner 
ported  or  before  her  helm  was  put  '  hard  a-port,"  so  as  to  avoid  risk  of  collision  ? 

4.  When  the  steamship  was  approaching  the  sailing  ship  was  it  necessary  for 
op-jmd  reyerae-io«»to*void  risk  of  oollision?    ■  .    '  - 


The  ChariM 
Chtloncr 


/ 


■iiS^- 


I 


i 


t.'  in 


H 


I 


I 


ill 


.i&. 


'•U 


V. 


"V 


208 


riicSH.  Ciiirl( 

ThpCharli.s 
<.'liiil(«iiir. 


^  J^'CR  ADMIRALtV  COffltT,  1875 


i 


J«4^«44*«AW-Th«  stc.m.hip  .„d  Iho  Oharl™  Cl..lo„or  on  Ihe  3I),P, 

'/  -  ,  B.  D.  Ashe,    . 

'     /    *  Commaiider  R.N. 

«  ,  F-  GOURDEAU, 

Harbor  Matter. 
I  concur  ia  these  opinions  and  find  that  the  .course  of  the  steamship  was  one 

!?«>  r  K  5*        l?r  "  ^""^^  "P""  ^'^'^  ''^^"'"Ption  that  she  was  on  a  course 

s  Je  ttou:h  "  The  w"':  %T'  ""  '''"''  """""«^'  ^-'"^  have,  carried  he 
sate  though.     The  weight  of  testimony  is  against  her  m,on  this,  but  had  she 

^  stcZ;dV  '-'7^^-«^'ff--' because,  eveu^hen,  she  sho^^^^^^^^^^ 

fiZnt    '     .    ■     '  ''";  ™"""»  "    '"^"•^''"^  ''^"^  •«  contravention  of  tl 
fifteenih  regulation,  and,  for  thi«.  the  probability  of  a  successful  exper  m  n 
furnishes  no  excuse.     AVhen  the  joint  speed  of  the  approaching  vesLl,  «  Ju 

shMhat  some  derangement  in  some  one  of  their  courses  might  occur  from 
accident  or  error,  and  it  has  so  happened  that  there  is  evidence  to  be  found  b 

1  e  ctnZ  r     "n-  "'  '"  ^''"'"^""'  ''''''''  ^^  ">«  steamship  th 

the  contingency  of  a  collision  on  the  Charles  Chaloner's  porting  her  helm  was 

prioufd    Th"  *'^«r-';P«PP-hed,and  there^  no%eason  wlTy Z 
pilot  should  not  have  anticipated  a  possibility  of  the  same  event  ] 

I  now  proceed  to  the  case  of  the  Charles  Chaloner  against  the  Quebec. 

TholT,/""      '^  "^  r  *''""  *•*''  "*■*'•"  ''•'^'"^'"P  ''  "^'"=™  ^0  'he  regulations, 
i  hose  that  concerned  her  are  the  following :—  '  ^ 

thf^'^u  ^^u  1m '"  ^l  ^^'  "^"'^  '■"'°'  ''"•'  ^''  '"^"^  ^'"P^  •«  *«  ''«"?  «»t  «f  th"  way. 
he  other  shall  keep  her  course,  subject  to  the  quaUfications  contained  in  the  fbl- 
lowing  article : 


/-^ 
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Clialonor. 


Art.  19.  In  obojing  and  construing  these  rales  due  regard  must  be  h^d  to  The  ss.  Quebec 
any  special  oirounistancefl  which   may  exist  in  any  particular  case  rendering  a    xheOhwie. 
departure  from  the  above  rules  necessary  to  avoid  immediate  danger. 

The  stand  taken  by  the  "Charles  Chaloner"  is,  that  '.'she  kept  on  her  way 
on  the  south  of  the  channel,  and  a  few  minutes  before  the  collision  she  put  hbr 
helm  "  hard  a-port,"  and  that,  hy  doing  »o,  she  did  what  wat  required  hy  law 
and  the  rules  o/navigation,  and  all  that  was  in  her  power  to  keep  the  channel 
ilear/or  the  steamship.  It  will  bo  observed  that  she  does  not  justify  under  the 
19*  article  by  stating  o  necessity  for  a  departure  from  the  rule.  On  the  con- 
trary Ehe  asserts  a  right  to  adopt  the  regulation  applicable  to  sailing  vessels  meet- 
ing "  end  on  "  or  nearly  "  end  on"  when  port  is  the  rule.  The  pilot,  most  unfor- 
tunately, mistook  one  rule  for  the  other,  or,  if  he  did  not,  he  oertainljf  misapplied 
it  to  the  case  of  a  steamship  meeting  a  sailing  vessel.  Notwithstanding  this,  I 
have  felt  anxious  that  the  "  Charles  Chaloner"  should  have  the  benefit  of  the 
19th  rule  if,  under  the  circumstances,  portjng.  instead  of  kecpmgher  course,  was 
justified  by  any  special  fircumstance,  or  necessary  to  avoid  immediate  t(anger, 
and  have  submitted  to  the  assessors  the  following  questions:— 

1.  The  sailing  ship  "Charles  Chaloner,"  being  bound. by  the  18th  sail^ing 
regulation  to  kcop  her  coilrsc,  was  licr  departure  from  the  rule  by  "  porting  her 
heln.,"  and  putting  it  "  hard  a-port  "  afterwards,  necessary  at  the  moment  ^ 
lime  it  took  place  to  avoid  immediate  danger  and  collision  ? 

2.  Was  the  porting  of  the  helm  of  the  "  Charles  Chaloner  "  and  the  putting  of 
it  "hard  a-port  "  reasonably  calculated  to  avoid  the  danger  of  collision  which 
took-place?  , 

The  following  are  the  answers : 

To  th»-lst — She  should  have  kept  her  course  and  not  ported  her  helm.  - 

Tothe2nd—}io.  '  __  7 

'  r  E.D.  Ashe, 

'        Commander  R.  Ni 
F.   GOCRDEA0, 

Harbor  Master. 
In  these  opinions  I  concur  also.  Mutual  error  has  caused  this  collision.  The 
steamship  assumed  the  duty  of  the  sailing  ship  by  keeping  her  course,  and  the 
sailidg  ship  that  of  the  steamship,  the  keeping  of  the  channel  clear,  and  the 
consequence  was  the  collision  which  has  given  rise  to  these  suits.  In  such  cases 
a.rnle  of  the  Admiralty  would  have  divided  the  damage,  but  this  has  been 
changed  by  the  Dominion  Act  31  Vic,  c.  58,  §  6,.  which  has  enacted  "that 
where  the  sailing  r^ulations  are  infringed  in  oases  of  collision,  the  party  infring- 
ing them  shall  not  be  entitled  to  any  recompense  whatever."  A  corresponding 
provision  in  the  Merchant  Shipping  Act  was  repealed  in  England,  and  the  rule 
thereby  revived.  Not  so  here,  (a)  This  leaves  me  no  other  alternative  than 
that  of  giving  effect  to  the  law  which  directs  that  both  these  suits  must  be  dis- 
missed without  costs  to  either  party  (6).  J 


of  Quelwc— lb.,  p.  166. 
(*)  See  tbe  case  of  the  Agra,  L.  R.  P.  C,  vol.  1,  p.  501. 
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J  have  ^„o  roor.  into  dettU,  porhap.,  tl«n  wa.  .triotly  neocsaarv  in  KiWDK 

oroon.,derable  ii^agn.tude.  but  because  it  ia  daairablo  that  the  aevcre  io»K>.  wh  oh 
and  felt .  and  at  th.  «,me  time  I  cannot  refrain  from  mentioning  that  them,  caa«i 

etr?    >''"•""'* '"«""*"'""' "^^'•«  P''»'-^  tSe^veasTr 
anS  th    other  7"^T  "'  ''"  "^'  ''"'^  '«""'  ^""^  "«'  ""™°«  '"  <»-  ^im,; 

Zt!  ttm""""*  "'  '"'"'*^'  "'^  """'^  *»'  '■''«'  -^  •*  ••  ^  »-  '•oP^d  tharjlu 
won  to  them  may  prevent  tf. repetition.  ^  * 

vutTT  "''""««  j»»''«^«*  of  'W"  Domioion,  which  abrogated  compul«,ry 

fn  1^1        '•'•«'ed  this  Court  from  conaidering  a  question  hithorto  invoW  J 

he  ma^  lTn7  """  «/ -Jirr'-"*'"*'-  '^e  blame  attending  it  wa,  shared  ^y 

v«^.  a^  noT  '"  ^r^*'  •""'  '"  <»'"^««''««.  revival,  and  owner,  o 
alXuehir™  L'??'.^'""  ''"  legal  «»pon,ibility  attending  collision., 
although  theymay  be  at  the  time  in  charge  of  a  pilot    (d) 

Ihe  judgments  dismiss  each  suit  without  costs 

Langloii  it  Cook,  for  the  Quebec. 

Alkyn  (kChauvtau,  for  the  Chartts  Chaloner. 

(I.T.W.) 
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COURT  OP  QUEEN'S  BENCH,  1875. 
MONTREAL,  17th  FEBRUARY,  1875.  ^ 

'    Coram  DoRioN.  C.  J.,  Monic.  J.,  Ta.ch.rkac,  J.,  R^msav,  ).,  Sanboen,  J. 
Ex  parte  Clement  ArthurD  .n»ereau,  petitioner  for  a  writ  of   Habe«  Corpus. 
H«i.D  :-l.  That  the  LeglHlatlve  Aiwmbly  of  the  ProTlnce  of  Ouohnn  i...  .w.-.  . 

dance  of  witnesses  before  It.  Md  may  SHTawLr^K^tlv^^^^       con^l  the  attan- 

3.n.eQuebec8tatute,83VIctoria,Cap    6. 1.  within  •heiK.wer. o«  the  Local Legtalatu« 
The  petitioner  (Feb,  13)  prayed  for  the  issuing  of  a  writ  of  Habea,  Com,,. 
:f  Out""  Charles  Garnea„,Se^.„.at-Arms  of  the  i>:!lu  ^S^^^^^^^^^ 
of  Quebec  commanding  him  to  bring  the  body  of  the  petitioner,  and  for  th" 

^t^gTiM.    '™* ''' "'"  ""'^' "'''''''  ^"^^-- '"  --'^' 

The  writ  was  ordered  to  issue  and  counsel  were  heard  thereon.       ,.-^  * 

astholf"'^' T"'**  °"  W'^  "^  '^'  P**^'''"'^^  '«™  Buh^htiaily  ihesame' 
as  thoseurgedin  the  case  of '0«^  and  Duvemay,  which  cameb^fore  Mr  JustTw 
R-Bay,  ajudge  of  the  Court  of  Queen's  Be«ch,  in  Cliamb.^  r^Jays  pt 

(e)  See  Stuarffl  Art.  B.,  vol.  2,  p  aan 

(<0  Ib.»Tol.l,p.  76.    .  ■  . 
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viouily.     In  that  oaae  Carter,  Q.C.,  for  the  petitioners,  submitted  the  following 
propisitiuns : 

Ist.  ^at  the  House  of  Assomblj  of  Qiioboo  doc«  not  j<b«fle«)i.tho  power  oT 
arrest  with  a  view  to  adjudioation  on  a  complaint  of  eontompt  Cjimmittod  out " 
of  doors. 

ivH.  That  the  power  of  the  House  of  Commons  in  Ensiland  was  part  of  the 
"  Lex'  et  contuetudo  Parliamenti,"  and  the  existonce  of  that  power  does  not 
warrant  the  ascribing  it  to  everj  Legislative  Council  or  Assembly  in  the  colo- 
mesyalthough  its  legislative  powers  might  be  general,  and  not  restricted  as  are 
tliSse  of  the  Local  LegiBlaturcs. 

.3rd.  That  tho  power  of  the  House  of  Commons  iff  England  to  compel  the 
attendance  of  witnesses  is  bused  upon  the  fact  that  it  is  a  Court  of  Record, 
which  the  Legislative  Assembly  is  not.  ^:'' 

4th.  That  the  House  of  Commons  in  England,  although  possessing  the  power  , 
of  a  Court  of  Record  to  enforce  the  attendance  of  witnesses,  did  not  possess 
the  power  bf  administering  an  oath  to  witnesses  until  in  1871  by  Imperial  Act 
:U  and  35  Vic,  eh.  83,  that  power  was  granted,  and  therefore  the  Quebec  le- 
gislature could  not  validly  pass  an  Act  to  conferred  committees  the  power  of 
examining  witnesses  under  oath— »  right  which  was  not  granted  until  1B71  by 
'  the  Imperial  Parliament  to  the  Comn^s  of  England. 

5th.  That  the  authority  of  the  Local  Legislatures  is  expressly  limited  by  the 
Union  Act  to  the  subjects  specially  as-signed  to  them,  and  that  they  possess  no 
authority  or  jurisdiction  beyond  such  special  designation. 

5th.  That  the  legislative  authority/in  matters  concerning  the  peace,  order  and 
good  government  of  Canada  in  relation  to  all  subjects  not  specially  assigned  fb' the 
Local  Legislatures,  is  conferred  up^  the  House  of  Commons  by  the  91st  seotioo 
of  the  Union  Act,  and  if  the  power  to  pass  a  lawgiving  Committees  the -author- 
ity of  administering  an  6ath  to  witnesses  was  not  within  the  jurisdiction  of  the 
House  of  Commons  of  Canada,  under  the  Union  Act,  as  established  by  the  dis- 
allowance of  the  bill  passed  to  administer  oaths  to  witnesses  on  the  Pacific  Scandal 
Enquiry,  36  Vic,  Chap.  1,  it  necessarily  follows  that  the  Act  of  the  Quebec 
Legislature^SS  Vic,  Chap.  5,  passed  in  1870,  transoedds  even  the  power  vested 
in  the  Senate  and  House  of  Commons  of  Canadaj  and  is  ultra  vires. 

7th.  That  the  Legislature  o^  Quelbeo  is  to  be  r^arded  as  a  body  of  limited 
jurisdiotion^only,  having  noiegislutive  powers  derivable  from  the  common  law, , 
but  simply  those  created  by  Statute.     And  it  possesses  no  inherent  powers  or 
judicial  functions  siich  as  could  be  assigned  to  or  be  czeroisod  by  a  Court  of 
Seoord. 

8th.  That  the  inquiry  instituted  by  the  Legislature  of  Quebec  in  the  prtsent 
instance  was  not  incident  to  the  exercise  of  the  Legislative  authority  specially  ' 
assigned  to  it  by  the  Union  Act,  and  by  reason  thereof  the  appointment  of  a 
select  committee  to  inquire  into  what  is  popularly  known  as  the  "  Land  Swap"' 
was  beyond'  its  powers  as  a  Jj^islature,  and  under  the  Union  Act,  Sept.  65, 
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■».'-ii^:r:i•'^rI:E^r^^^ 


.;m.nlA;.h.r  ,:_:_„  ,' ""'  '""  '-««"'»""  "'  VJuobco  having  only  »  li.uUod  juriadiotion    A. 
u.„.^„.„.    rmoK  lU  efficacy  «,I„Iy  from  Stututo,  and  out  of  the  oour,c  of  tl  o  rj.        '. 

ijAHMV,   J.,  (Fob.  9)  ,„,  j„j^„„^„j  .__  ji^^  j,^^        _ 

71  *  ,S,„,„,„, „,.,.,„„.  „„„,,,,^  ,j_.  ^,.^,^, _^_^^  ^|^_^^_^       _»         ■ 

?  (Si.s?ni;d,)  J.  fl.  BLANCnjOr. 

.      .  "  ^  *■       ^''''^'''''C'' «f  "'c  Legislative  Assoinbly. 

i8.su<i  forthwith.        '  '*,  "'^  •'"'';^*"''  ^  "'••^"'•ed  tlitj  writ  t«. 

//«J««,  Cory,„,  even  if  tl4  iJJ         i        »»  expedition  m  wsuinj?  thfevwrit  of 
law  are  im>r    ive     nd  tt  jLl™  t     ""  "'•'  ^''^"'-     ^^'  ^"'^  '«'"^%    ' 
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fboTng  II 


required  Id  Ih)  ^rttntoJ  ClwTng  iiiovod  for  an  nfonMnid)  evury  nuoli  Judue  shall  „.  '^P"l» 

II     J*    ft  •  .1  •  ...  vwnwnl  Arthur 

fecvuriulj  lorrcit  to  tlio  priHonvr  or  party  afQ^rioveu  the  luni  of  five  hundred  pounds     l»iM«r«a«. 

sterling.  Ib.,m!0.  IH.  Stxtion  2i)  of //uIuhh  Corjni$  Act,  tn  mhioh  rchrmw  nua 

miido,  appliuB  to  tho  Jlnimn  ('orpn*  ad  $Hhjiciemium  in  civil  matton,  and  not  at 

all  to  the  oaM  before  nio. 

This  question  hon  ronily  never  suffered  any  diffioulty.  In  theouHo  of  Ltivoio, 
whioh  was'a  oonnnitmont  on  a  warrant  of  the  Spuaker  of  tho  Legislative  As- 
Hombly,  tho  argument  took  place  on  tho  return  to  the  writ :  6  L.  C.  U.,  p.  90.  It 
iit  true  a  praotioo  has  prevailed  hero  of  taking  the  argument  on  tho  presentation  ( 
of  the  petition,  qnd  probably  no  groat  inconvenience  arises  in  ordinary  oases  by 
following  this  short-hand  proocsH  ;  but  in  oastM  of  an  important  oharaoter  it 
should  be  avoided. 

As  a  practical  question,  those  who  opposo  tho  present  petition  have  no  ground 
to  complain,  for,  thouiih  not  neoessary,  notice  wus  given  of  the  presentation  of 
the  petition  in  this  case,  and  tho  argument  wa."*  by  consent  of  all  parties  deferred 
to  Saturdoy. 

Tbo  return*  to  the  writ  which  has  now  boon  produced,  sots  up  tho  Spoaker'H 
warrant  as  a  justification  of  the  arrest,  exactly  in  the  terms  of  tho  copy  accom- 
panying the  petition.  - 

On  view  of  this  return,' it  appears  to  nio  that  I  am  called  upon  to  decide  two 
questions;  IIus  the  Legislative  Asaombly  of  the  Province  of  Quebec  the  power 
to  order  tho  arrest  of  any  onii  for  contempt ;  iind  if  so,  has  it  exercised  that 
authority  in  a  lawful  manner  in  the  present  ouso  ? 

If  the  Legislature  posiMs-ies  the  power  claimed,  it  must  be  either  under' tlus 
operation  of  tho  common  law,  or  in  virtue  of  some  statute. 

At  tho  argument,  the  general  prinoiple  that  all  the  (H-iviloges  of  the  Houses 
of  Parliament  in  England  were  inherently  possessed  by  tho  Houses  of  the 
Colonial  Legislature  %as  not  contended  for.  Indeed  such  a  pretension  could 
not  now  be  maintained.  It  is  true  that  this  doctrine  was  laid  down  in  1833  in 
JieaumOnt  and  IJarrolte  (1  Mooro  P.  C,  p.  59),  but  this  case  was  overruled  in 
Kiellcy  and  t!ar3on,(4  Moore,  p.  03),  In  Fenton  and  Hampton  (II  Mooro,  ' 

347),  and  in  Doylo  and  Falconer,  L.  K.,  1  P.  C.  328. 

Those  decisions  arc  not  only  of  tho  highest  authority,  us  proceeding  from-  the 
Privy  Council,  but  they  ore  supported  by  tho  strongest  considerafions.  Without 
setting  osidc  Magna  Charta,  it  would  be  impossible  by  analogy  to  extend  tho 
right  to  attach  any  sulyeot  of  Her  Majesty  without  the  authority  of  Parliament. 

No  new  writ  and  no  new  commission,  Coke  tells  ti^,  can  be  created  without 
such  authority  (2nd  Inst.,  p.  478.)     The  right  to  deprive  a.  man  of  his  liberty  . 
can  only  be'ekcrcised  by  law  ;  awl  by  this  is  understood  tho  positive  law  of  the    . 
land,  and  not  a  constructive  extension   of  jurisdiction.     Besides  it  is  a  mere 
fallacy  to  build  an  argument  on  analogy.  '  As  was  correctly  remarked  by  Mr. 
Ritchie,  one  of  the  reasons  given  for  attributing  tho  power  to  commit  to  the  ' 

Houseof  Commons  in  England,  namely,  that  it  is  a  Court  of  Record,  is  absurd. 
With  the  exception  of  the  power  to  deal  with  questions  relating  to  the  return  of 
-itfriHembiefg — iW)yalHW8iab<^i8fa<d-—thfrHon8gof6omnionsha8TKrJTidiciaI 
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n.«Sn^ti,„  tioM  «t  all,  |n«i  never  had  «*»  Lo.lv  Jl...    «.       .    iJ — "^^^^^ — ~" 

of  the  iui^ij6^c^rv;^,zr     """"""  ''"•' ^''^'"'"'  '•"'"'^'-  "  P.'t 

clir<«tcd  .0  Mr.  ilonkV  oo.    J /ff;'   s         nTr"'    7.*"""''""  '""^•' 

con.n.i,  00  w„*  «V.int'od  tlr™"         "'""""""""••'"^  «f  ^^  Monk,  .  .peoial 
Con.„.itt.,  .■n,urT  not  „1-Z'7.  ''"•«"'^""^."'" -«''  -""mtmonU.     Tho 


C„^..  ..„d  .f  .he  other  ^l.^u,^^Z^ZZ:i  tZ'J^  f^  '''''' ^ 
auucl.,„ent,  ^„„  of  thojr  own  A«.„,.>I,  a.  fL  balk  „.  1  n  A""  """'"'*^ 
Mr.  Voun;r.  «  mombor  of  the  lloL,  „„  i  .,  ^"  1  '"'  ""'  "rre^t  o^ '•^ 
Jamaica,     in  thin  l.ittcr  oaMo  U. .  T        .    •  ""''"'"''   "'^  "'"  J^«Ki«l«turo  ,.f  .' 

f^reeatherc,ana;r^:i::        'S     :,:^ 

proccoding, before  n  court  m.r.iul  '      «""  ''"'""'«  "»  ^«  "'" 

i'r!^M  of  ;;:r ;  V " "  "^^^"  '^ ''-'-  -^  '^^  ''^'^-'-  ^--^^^r  'i.o 

In  tJ^io  first  place  I  would  obwrvc  thnt  tl.n  inrJ-n,..  i 
it  mighi  at  first  s.«ht  annoar       TI.V«     "'«  """P  "J«nco  is  not  so  cortclusivo  ns        ' 

under  tho  provision.,  of  two  Stnhu..,  nf  ,,     'I,    "!  P*""*;     '^'•^'«'"  »•"  "nested 

p,»6)  in  which  chiof  L.ic.  it„r„z;i„'':  f^x;.,^s'';,<*  V  f' ?■• 

tlie  privilcm  from  arrc«l  unon  ci.il  „™  """  •'°"'««i  U«J  «»<!  Smitli  ruled,  that 
(t  .na.th.  P.,li.m,«  of  Great  Britaia  .'"«'"'•'""'  »'  "-J-  •»"l»gj  holwwi. 
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lift 


blind  of  JamaiM  i  yet  lb*  8^1  OomalltM  of  lb*  Lover  Oanoda  JIoom  of      Knpttu 
AfMinbly,  in  1818,  jiatifled  the  inoaroeration  of  Mr.  Monk  by  th«  proocfldiiiffi  ^'TlJ'n'ii^'*'" 
taken  by  tho  I^iaUtivo  AnMiiibly  ofJaniaioa  againat  Major  (ienerul  Carnii< 
oha«l. 

In  PuTillior  and  Munro,  Mr.  Juatioo  iHiy  aaid,  thnt  tooonatituto  a  uao^o  «  in  ' 
England  the  p«rtod  of  timo  ia  toohnioally  aiproaaod  aa  that  fcoyond  which  lh« 
memory  of  man  reaohoa  not,  and  thia  lo^^al'moniory  ia  auppo^cd  to  oitt'nd  back 
to  the  timo  of  ono  of  the  rarlieat  Kinga  of  tli«  (Wquufft,"  Kiohard  I.  Hole  (1 
Common  Law,  p.  4)  aaya  :  "  Wbataoover  waa  buforo  that  time  ia  bofbro  lime  of 
memory ;  what  ia  ainoe  that  time  ia,  in  a  legal  unit,  aaid  to  bo  within,  or  tinee 
tho  time  of  memory." 

No  colonial  dependency  of  the  Crown  of  England,  therefore,  eon  liavo  any 

ittoh  usage  eatabliithed  in  favor  of  ita  LegiaUtive  Cbainbcra  or  of  the  inembem  -  - 

thereof.     Their  hiatory  ia  not  aufliioiontiy  long,  nor  ia  it  roquiHito  iti  our  day 

that  privilegoa  of  thia  aortahould  b<;  allowed  to  grow  up  under  tho  plea  of  uaago. 

But  CTcn  were  tho  uaage  ostabliihcd,  it  could  not  bo  extended  from  one  body 

to  another.     Thua  Young's  ease  in  1703  might  perhapajuatify  Monk'a  oaae  io 

1817,  and  Trhey  and  Duvernoy'a  oaaea  in  1832,  but  they  could  bo  no  founda- 

.tion  for  tho  eimea  under  (ho  Conotitution  of  tho  latu  Province  of  Qiiebco.     la 

1838  the  Cnnatitution  under  the  Act  of  the  31  (ieo.  Ill  wok  auHponded  in  oon- 

BL'qucneo  ^f  an  annod  inaurrcotion,  a  now  Constitution  waa  aubatituted  which 

BubHiflted  for  tliree  years,  and  the  old  ConatiUition  of  Lower  Canada  waa  never 

restored.     Again,  the  Conatitution  of  1840  wa»  abolished  at  the  request  of  tho 

Jjcgislature  of  Canada,  and  a  totally  new  Constitution  waa  substituted  therefor. 

In  addition  tothis  there  is  no  analogy  between  tho  Legislative  Assembly  of  tho 

Province  of  Quebec  and  any  of  tlie  legislative  bodies  which  have  subsisted  sinco 

1791.     They  had  all  general  power  to  legislate  for  the  peace,  welfare  and  good 

governihcnt'  of  tho  Province  (14  Geo.  Ill,  C.  83,  Sec.  12—31  Geo.  Ill,  C.  31 

Sec  2.— 1  Vic.  C.  91,  Sec.  3—3  and  4  Vic.  C.  35,  Sec.  3)  whereas  the  powers  ' 

of  tho  Legislature  of  the  Province  of  Quebec  are  strictly  limited  to  specified 

objecto.     They  are  restricted  exclusively  to  the  subjects  enumerated  in  sections 

92jind  93,  and  concurrently  with  the  Parliumont  of  Canada  as  to  agrioulturfi. 

and  immigrijtion  under  section  96  of  the  B,  N,  America  Act,  and  this  is  so  much 

tlie  case  that  if  there  is  any  oluahing  between  the  enumeration  of  tlie  olasses  of 

subjects  attributed  to  the  Parliament  of  Canada  and  of  those  attribuMd  to  the 

LegiHlatures  of  tho  Provinces,  the  subject  shall  not  be  deemed  to  be  of  a  local  or 

private  nature.     Tliey  are  markedly  called  legialatures  in  contradistinction  to 

Parlinnicnt.     The  Queen  forms  no  part  pf  these  Lq^laturos,  although  through 

her  representative  the  Governor  General  she  appoints  the  Lieutenant-Qovemocs; 

and  I  take  it  she  could  not  in  her  own  person  sanction  a  bill  of  a  local  legislature, 

although  she  nauieo  the  officer  who  shall  perform  thia  duty,  a  bit  more  than  she 

could  perform  the  duties  now  devolving  on  me,  acting  under  her  commission  and 

by  her  authority. 

We  have  only  then  to  enquire  whether  the  power  to  compel  the  attendanoe  of 
witnesses  is  a  power  necessary  to  the  existonoe  of  *  legisktive  body,  and  if  not 
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V, 


fA    ■ 


"     > 


— . —   —   £»»■»»■»■»      mm-m-wv^if*f*%m J     ^-^^     »Mv   ^<>aov^/aa\<v   va     ^    *\^|ttOM»mTO    K/vU 

whether  tho  warrant  is  belped  by  the  statute  bf  Quebeo  of  1876  ? 


^■"- 


"r^t-^    T^-«9J*^y 


•"*-*:' 


210 


COURT  or  QifSiiNfl  nRNcir,  \m. 


€!•■•••  n 
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l«,  «tnl  lint  no  Court  can  iIdcIiIii  ■•  f«  -1.-.L  »     •  •  »wn«  «w  M  UBd 

The  difficulty  wo  h«ro  in  r««IW„«  t,.i,  .li.ei„o,|„„  .,i«,  f^„  t,,.  ^„. 
known  to  everyone   k,  Kngl.nd,   ih„t  tho  vnliditv  of  .n  A^^nP  i  *,• 

,  niaiim  ho  di  irood  in  m  miim      Tk-  r»      *  "^   "»-^um  in« 

K""«  in  •  MOM.    The  CourUoanDot  «nqu  re  as  to  tho  mod*  «r 

««crciMnK«power,butonly..toit.eii,t<,n^  '«"  to  tho  mode  of 

du„e,  and  taie,    wa.  roK,rvcd      Now  I  take  it  to  bo    noon trovorti bio  tZff 

Sr    r.       t"  "'"  ""'  ""^*"  "^  *'"'  Wlo  of  Lower  Canada    the  Co««. 
wouM  not  huvo  he-itutcd  to  declare  the  ordinance  to  bo  iIleK«I.  nul  and  voW 

The  ..oonyenionce  of  every  M,..«i.trate  deciding  ,u,  to  tho  c^natitutionlty  of 

on  Act  wo,  .„«.,ed  upon ;  but  it  .pp^ara  to  me  that  thi.  inconvcnienri'hc 

nnoparabe  result  of  dividing  the  Legislative  power.     Could  it  beoonZd  5  for 

inVr:n  n?  'r'"  ""'•°  '^"""/''"'^  «'-  «ff-^  ^  -  LooalTerpufpoft- 
livoLr  n"  "  ""  "^  ''"*"'^^^'  ''"'^»  Uo,u,«i«ioner,-  Court  ahS 
Zldl  -V  .^"•""""".A"* '««»'«-••«  their  jurisdiction  to  five  pound.?  It 
would  bo  idle  to  contend  timt  tlm.«  .,„  «..-.. t^  ..      /.        . 


If  tlio  right  eziata  ,in 


,    -  --"  •— ""»"»"(5  xuuir  lurisaicil 

•     would  bo  Idle  to  contend  that  those  arc  extreme  case. 

uTre'd::!"„V:he  jT  t-  ''  ^^^'^^^^^  •^^  n-;;.;^  ifT;,v; 

cllledXon;^;^^^      '^^  '•'""""^  '  ^  '^^  beatofhia  ability  whenever 

tonfederation,  and  the  docmiona  have  been  uniform  in  maintaining  the  rieht 

-     ha^   g  «  limited  power  to  make  law«.     The«o  cases  wcrVall  exLirt^by  Mr. 
Jtt^Ueo  Drummond  .n  gmng  judgment  in  the  case  of  tho  Union  St.  Joseph  and 

Sin   i  The  rr?'  ''"  J^'^S™""*  ^-  ♦»'«»  case  was  reversed  by  the'privy 
Council,  the  point  id  question  was  not  overruled.     On  the  contrary  the  Privy 
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OowMil  tonlmtd  tk*  ranag  |f  Mbrio^  41m  Ael  to  bo  within  Um  powtra  0/ 
Um  IxmsI  I<«giiiiatura, .       .      I    m 

liosidtM  I  am  nol  ajvar*  that  aQj>  oonatitulional  writer  of  nolo  hna  <(ipr«MM*(l 
loj  doubt  on  thii  lubjoot.  la  the  <I«a(mtch  of  Sir  John  MtodonAlii  ri-lnJivo  to 
ibii  Aot,  <|uot««l  at  thtt  arKumonl,  h«  t'lpnwaaa  iloubta  aa  (oibi  ooniititullonality, 
bll  h«  raAralna  ftoia  adviainK  it*  diaallowance,  bccauao  thu  noocMity  ariainK,  tbo 
CoortJ  can  paw  on  the  quwtion.  Apart  fVom  anj  conaidarallon  «f  a  purely 
paraonal  character,  it  niuat  \)»  Inime  in  mind  that  Hir  John  Mncdonnld  waa  one 
of  th«  authors  of  tlje  yil,  and  frym  the  high  and  roajwnaibli)  pfwilion  h«  held  at 
the  time  of  Oonfedoration,  hia  opinion  la  entillud  to  groat  weight  on  a  «|ueation 
of  thia  aort.  , 

The  nott  point  ia  aa  to  tho  right  of  tho  Ilouac  to  compel  tM>  ottendanoo  of  wit- 

n««a«a  at  ih^lr  Bar.     I  underatuod  the  leame<l  eounxel  for  tho  Hpenlror  to  main-      * - 

tain,  lat,  wtthout  lajing  claim  to  all  the  pritilegoa  of  tliO  llouau  of  Comiuona 

Id  Knglaijd,  that  tho  right  of  each  Ilouw  of  the  li-tgiMliituro  to  oomitol  thu  \ 

iitohdaneo     of    witnoaaca    wiia    a     [Ktwor    nvceMary    to     the    diirrying     out 

of    thu  obJec.tH    for   which   tho    Local    Ij»<gialtttnro    woa    cruatod,    und    that 

without  tho  Aot,  :J3  Vic.,  Cup.  5,  thia  power  cxH»te«l;  2nil.     Tlmt  thu  Aot, 

33  Vie,  Cup.  6,  ^M  within  tho  aoopo  of  thu  furiotiona  of  tlio  Logialuturo  of     * 

Qtt«bco.  -  '  ^ 

I  oannot  ngroo  with  oithorpf  thoiw  propoHitiona,  NoMiwity  to  bo  tho  ground- 
work pf  a  power  of  thin  aort  muat  b«  an  abaoluto  ncccnsity ;  auoh  for  inflj^uwo 
aa  tho  power  of  an  assembly  to  keep  order  within  tho  hall  whore  itsdoliberationa 
are  oarkiod  on,  but  not  a  mpro  matter  of  convonienoe.  In  the  oaa«  of  Poylo  vt. 
Falconer,  an  outrapo  in  fuoo  of  tho  IIouso  wua  hold  not  to  justify  n  oommit- 
ment.     Now  tho  object  of  a  Logi,Hlnturo  is  to  mako  liiwnand  not  to  take  inquosta.  ' 

There  oannot  then  bo  any  jibsoluto  necessity  in  their  hearing  witnesses.  80 
much  is  this  tho  esse  that  thciro  ia  no  common  law  right  to  examine  a  witness 
under  otith  in  committco  or  boforc  cither  of  tho  Houses  of  Parliament  in  Kng- 
land,  except  flnly  in  ousoa  of  impoao!mient,  before  the  Tiords.  There  is  not,  thero-  \  -" 
fore,  anything  juJiciul  in  such  a  proceeding.  Tho  so  called  witncssoa  ore  mere-  " 
ly  ndTisors,  what  thoy  sny  has  only  argumentative  authority,  for  injudicio  non 
fnditurnin  jurnt't*. 

Anitong  the  cla>.soM  of  subjects  on  which  the  Looiil  Legislatures  are  permitted  •  * 

to  Icgislale,  I  cnrindt  find  anything  to  authorize  tho  passing  of  such  a  law  aa  that 
now  in?f>kcd.  Tho  leumod  conrtsol  for  tho  Speaker  ai^ued  thot  sub-scotion  1 
of  Stction  i)2,  II.  N.  A.  Act,  which  gives  tho  power  to  amend  the  constitution, 
except  ns  r«-g:irJs  tho  office  of  Lieut.  Governor,  implied  it.     But"  that  only  refers  ^  ' 

to  the  in;itter«  under  heading,  *'  Provisional  Constitutions."     Again,  reforenoe  C"" 

was  made  to  section  65  ;  but  that  ogain  only  preserves  so  much  of  tho  organisa<  " 

tion  of  the  executive  authority  as  is  required  for  carrying  on  tho  offairs  of  tho 
country.     It  has  nothing  earthly  to  do  with ttho  privileges  of  th(!  Houses  of  tho  —  -f*^- 

Ij^isluture.     Again,  it  .^as  saicjl  they  could  punish  by  way  of  fine,  penalty  or         '• 
iinprisonmenf.     But  tharisonly  fbr  enforoing  a  lawof  theProvijaoemadein  rela-  '  .  •■ 

tion  to  any  matter  coming  within  any  of  the  olaiwca  of  Bubieof  nniiinflr..M  jn 
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^tod-ifurther^rthat  Zv    v    ^    ^  ."«•*'  ''*''"'  '*»*«''"y  enactment ; 
^         .        privileges  o„  ^'l W     AbouT:;*  7"  T'^'^  '*'  """  '«*'  --«»'  ^""^ 

caa^  suggested  uLIt  J^  on  ;ftec  io^  ^ ^  t'  ^  ^"f^'-^"'  '"  *•>•» 
maintain,  however   tl.«  „„„!  7    I.  r  *     ^''^'''  "**  P««ooner  does  not 

^n  this  poinV  misStle  tl  !n  vkI  r^  '''*''  «^"'"'  P*"'"'  «-"-*"«''2d 

'         /E»d  ■  ft nVhlTK-  ^"  exeroised  by  the  Uouae  of  Commons  in  Enir 

Act  of  the  ParLent  of  otnT  ?'.:  *'*?  '^*  P^'*""  ^•»«"''^  ^  *»*«»•<»  »>J 
'  pacing  of  thrj)orn  on  Act  .r     i     "^^^  """""'  '••""  **  *•"' 

I  nouse'of  th    PaZent  of  GStiL"^"'^"^^  r?'"'  '^  *•»«  ^«'"-'-» 

thereof.     Pa5-liarent  th-  k       ^      ^         "^  '  '""^  ^"^  *^^  "'""^" 

beforaninstntTaLLt^^^^^^^ 

by  the  same  Zt  loald  lat  l!        "f^  ^'^•"°  "°'^  "P^'"'  ?«"«"  ""^^d 

tive  body  of  fhe  iotnt^  ^"'  '^  ^'"P''''^^'^'''  "^'''^  '^--'i  ^  the  great  legisla. 

i  posMMiog  mheteDll;  those  poirars  Mcoury  for  ite  oiutonw.    If  >  ,™„t  i     ■ 

V «.  0.  ,  boo.  AoMoumptton  th« *o «.«,«., i„.i„gTL  dlJlTpri^Z.' 
u.„,u>,l,.,„d  power.  „rih,B;ogliApo„«,/com«,„^-    A^uiLrS      ' 


.« 


-lu  the 


^nnnfcrt-tttougn,  u  my  duty  to  make,  to  explain  the  reaaorfoTST 
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oc4er  I  must  now  iasue,  I  have  avoided  anyjillusion  to  tho  object  which  every.,,  '^P'?*f,. 

«  1  .      T      •  1     •       »  111-...  '     Cltmenl  Arthur 

one  of  eourse  knows  the  Legislative  Assembly  has  in  view  in  these  proceedin^i^fl,     Uumtmii. 

and-this  because  I  am  not  judioially  seieed  of  any  sQoh  matter.  This,  hoaovor, 
I  may  add  :  that  the  utility  of  the  object  in  view  could,  under  no  oiroumstaiicfs, 
affect  my  judgment.  A  bad  precedent  is  generally  established  to  serve  momen- 
tary convenience. 

On  the  whole,  then,  I  am  of  opinion  that  the  warrant  must  1^  doclnred  iiU><;al 
.  and  quashed,  and  that  the  petitioner  be  discharged  from  custody. 

The  same  order  must  go  ia  the  case  of  Duvernay.  *• 


.  The  witness  DanseroaU  was  in  the  sauio  position  asCotUS  and  Duvernay,  but 
as  the  Court  was  about  to  sit,  the  writ  in  his  case  was  mmio  returnable  in  term. 
Tho  Court  (Feb.  17)  rendered  judgment,  sustaining  the  warrant  and  quashing 
the  writ  of  Habeas  Corpus.      , , 

IIamsat,  J.  (dUttntient)  said  : —  »        "         -      ^ 

Immediately  after  (he  judgment  in  the  eases  of  Cotte  and  Duvernay  rendered 
by  me  in  jQhambers,  yesterday  week,  a  petition  was  presented  to  me  for  a  writ 
of  Habeas  Corpus  in  the  present  ease.  It  was  taken  as  a  matter  of  course  th\t 
I  would  issue  the  writ  and  decide  it  at  once  ;  but  as  thC;  Court  was  to  sit  with^ 
in  three  days,  I-availed  myself  of  the  power  granted,  by  subsect.  2,  sect.  22,  chan. 
95,  C.  S.  L.  C,  and  made  the  writ  returnable  in  Term.  By  this  means  an 
opportunity  is  afforded  of  obtaining,  if  not  a  Bnal  decision  on  a  question  involv- 
ing important  interestH,  at  least  the  opinion  of  (he  full  Court  of  Queen's 
Bench.  \  • 

I  h^ye  so  recently  ezpr^sed  my  opinion  on  this  matter— an  opinion  which 
remauis  substantially  unchanged — that  I  shall  confine  my  remarks  to  what 
appeaifs  to  be  new  in  the  arguments  of  the  learned  counsel  for  the  Speaker. 

And,  first,  I  must  express  astonishment  that  one  of  the  learned  counsel 
■hould^have  reproduced  with  deliberation  the  unsustainable,  proposition  that 
I  had  no  authority  to  issue  the  writ  now  before  the  Court.  It  will  strike  orim- 
inalista  aa  a' doctrine  somewhat  novel  that  a  man  detained  under  a  warrant  of 
arreat.  cannot  obtain  a  writ  of  Habeas  Corpus  on  production  of  the  warrant, 
withont  affidavit.  Section  1  of  our  HahtM  Corpus  Act,  (Cap.  95  C.  S.  L.  C.) 
reada  as  follows:— 

1.  "All  persons  committed  or  detained  in  yny  prison  within  Lower  Canada, 
for  any  criminal  or  supposed  criminal  offence,  shall  of  right  be  entitled  to 
demand  and  obtain  from  the  Coartof  Queen's  Bench  or  from  the  Superior  Court  or' 
any  one  of  the  Judges  of  either  of  the  said  Courts,  the  writ  of  Habeat  Corpus  with 
all  the  benefit  and  relief  resulting  therefrom,  at  all  such  times,  and  in  as  full, 
UDi^e,  perfect  and  beneficial  a  manner,  and  to  all  intents,  uses,  enda  and  pnr- 
poaes,  as  Her  Majesty's  subjects  within  the  realm  of  England,  committed 
or  detained  in  any  prison  withm  that  realm,  are  there  entitled  to  that  writ  and  to 
the  benefit  arising  therefrom,  by  the  oommon  and.Matate  laws  theraof." 


^Section  4  rans  tharT==^ 


"  And  if  any  person  ia  committed  or  detained,  as  afoie«ud,  fur  any 
(nnlflN  for  felony  or  treaion,  pUunly  ezpretaed  in  the  warrant  of  eomnii 


crime 
eomniitment) 
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c4".«,V ;»  the  vacation  time,  and  out  of  term  or  B0,Bi^^^^^^^^Z^rr~7~. 

o.„^„.„  V  ted  or  .„  execution  bj  legal  process)  or  any  one  on  hl^  w/l  ^'"^  T'"" 
one  of  the  judges  of  the  Court  of  Queen'/R«„«r  a  *  '  ^  «>">?!"«>  to 
view  of  the  copy  of  the  ^'^rr.n  oTZl^tZ^r'"'  ^°''*'  ^''•>'  ""»» 
otherwise,  upon  oath  made,  that  such  corwa^denSd  IT"  *• "'  '**'"'""'  ^ 
in  whose  custody  the  prisoner  is  detainefl^;  ^^  ^•'''"  ^^  *•>•  P^""" 

by  such  V^r^r.o,Jyo..onTSrJ^^l;TVT'''.'^'^''''  '"""S 
Wsses  present  ot  the  delivery  of  "he  same  T^  "".   '"^~"'^'*  ^'^  *'«  "i' 
6W,„„  under  theseal  of  thJc  urt^of  Th^^^^^^^^^^^  ""'  ^^^  «  -'*  of  UaUas 
to  the  officer  or  person  in  whose  custody  tl!   '"f  J"'^S«  «  a  member,  directed 
returnable .W«  beforTtirdjud  ".'"'"  "  """'"^'^  «"•  '^«'«-^.  " 

Section  20  rs  for  persons  confined   by  "civil  proOess    nr  ,    »    •    .  ' 

1  iberty  otherwise.     This  is  Xo  bo  gathced  not  frZTh       k  •       '""*'^   ''^  '^'» 
•t  the  argument,  but  from  the  dispo^rns  of   h^l,-"  '    , ""k  "t  '"^  P^""""«» 
Viently  for  the  purpose,  enunciates'    Sve^'rrn^^^^W        '""^  ^"«- 
this  case  under  section  20  I  must  hav^lTHn  Tk  .  ^    "^^  the  application  in 
process.     As  the  warrant  d  d  Z  p^ZdToW^  ."""?"  ""  "^  «'"' 

would  have  been  most  gratuitous  aSs  I  ^  .  "'"'""'  ''^^  «»PP08ition 
ingenuity  to  di^over  th^t  a  t^n^J  I^on^^^^  S  ''  J  ""'  ^^^  ''"^  ^'^^ 
™ons  A  summons  diffe™  essential);  fLril^  in  Thi  "thT  1  "^  ^  """- 
attachment.     The  persistence  in  calling  this  attachmln/  "   ""'  »" 

no  effect,  but  to  lengthen  the  diseu«sion°     A    '^"'"'''ment  a  summons  can  have 
matter,  under  statute  but  an  ntrr     .  """""'  ""^ ''^  «»' «  o^^inal 

andthionlyejctto^'    Ci'^^^^^^^^^  criminal  matter, 

W^uhybe^ncoImS    nacCr^^^^^^^^^^^  ^^^^     ^^  ^^• 

the    warrant  without  an  affidavit     \7ZL  }u    T^'"'^  "*'*  have  issued 

counsel  wore  to  prevail,  thenlTLel';:;:^  traT  Y  ^'^  '^^''' 
n  would  be  for  a  person  incA^cerated  to  eeTout  of  n  •'  .^  """"^  ^'®°"'* 

have  to  presume  a  civil  process  behind  „?„?.k^        1  ""^  '^'i^^S^^  would 

there  was  an  affidavit  of'^rmstneeLnt^p^^^^^^^^^^^  '"  •'""'^' -'- 

ofthiscuriouspretension,Hobhou:eTcIw::rtL     'lILrr     '"  "T^ 
mg  to  have  n  a  case  like  this  wl,»«.  ;♦  •  J^'"^'    ^'  «8  certainly  very  edify- 

to  the  exercise  of  ^brarrpri^^^^^^ 

eeedings  against  Mr.  IlobUu      ^^1^^^^  ""^'"^^^'^'P  P- 

**rfiV«,M,  person  became  a  minister  of  Zn  '"  ***'°*'**"-     That 

realm  by  Her  Majesty  and  diToLered.^^^^^^^     ''''  ''""*^  *»  P^'  ^^  »»>« 
It  wilUo,howe4,tnece^fyrovi^^^^^  ^-"  -go- 

to meet  the  argument  of  thelpelkt's  runr  ft  tZT"  *'*'*  ^'"^  '"^  •^'^'^ 

Inthefirstplaee,ImayobservrthatInTef'sa^    h^  "  P'*'"** 

to  issue  the  writ.     In  effect  I  s^id  who*  r  •       .     ^''^  ^*"'  »«»  obliged 

process  not  civil,  whentrwar^nt  i^  defr"'"  '''  ''''*"*^  '^^  =  ^'•**  " 
treason  plainly,  'and  wherl  .T does  n^t  "X  Jh^^  ""'"«  ^"'.*  '^'"-^'- 
of  a  sentence  of  a  le-al  court  «  i.T    ■  ^      .        ®  P'"^*""" "  '"  execdtion 

ii.« .  cop,  k„  b«.  „La,  ::n^L7„;yr.  zriT  st 
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h^To  a  dictum  overruled,  H  is  nccassary  to  set  it  out  in  toohnical  and  precise 
language,  and  not  in   the  loose  phrases  of  oonrersation.     I  may  further  add  cicn^nfArthnr 
that  it  never  was  supposed  tlAit  Hobhouse's  case  decided  the  question  of  the  duty       *"'*'*•"• 
of  a  judge  in  Chambers  and  out  of  term.    See  the  j were  in  Ilammond's  Term 
laifx.    In  the  second  place,  the  vrarrant  in  Hobhouse's  case  was  a  commitment 
ia  execution  by  the  House  of  Commons  whc^^in  virtue  of  tlieir  enormous  privi- 
leges (privileges  to  which  the  learned  counsel  for  the  Speaker  of  the  Lesislativo 
Assembly  avows  he  has  no  claim),  can  commit  by  general  warrant.     Now,  it 
^  ^  will  be  romemliered  that  where  there  is  a  oommitmont  in  cxosution,  the  writ 
does  not  issue,  of  course.     In  the  third  place,  our  Uubcas  -Corpus  Act  focs 
farther  than  the  statute  of  Charles.     It  applitw  to  bail,  as  we  st>e  by  the  pream. 
ble ;  our  Act,  which  is  more  extensive,  has  no  such\re8triction.     Section  4  of  our 
Act  refers  to  common  law  commitments,  ns  well  ak  to  applications  in  bailable*'^,, 
offences,  and  section  18,  which  enacts  tho  penalty,  applies  to  all  that  precedes.-*,  * 
I  therefore  hold  that  I  was  right  in  issuing  the  writ  on  view  of  the  warrant,  as 
tie  statute  directs ;  and  I  may  further  intimate  that  it  is  a  practice  to  vyhich  I 
intend  to  adhere  80  long  as  the  law  remains  unchanged. 

The  tone  of  a  remark  of  one  of  the  learned  counsel  for  the  Speaker  was~  suffi- 
cient to  shew- the  immense  importance  in  a  constitutional  point  of  view  of  the 
enterprise  which  we  are  called  upon  to  sanction.     While  on  one  hand  we  are  told 
that  claim  is  not  laid  generally  to  all  the.powers  and  privileges  pos-sessed  by. the 
House  of  Commons, — that  all  that  is  desired  is  simply  to  be  able  to  send  for 
pej^ns  and  papers'in  order  to  make  enquiries  for4ho  purposes  of  legislation,  and  - 
that  the  warrant  is  simply  a  summons;  on  the  other  hand,  we  are  told,  as"  a     - 
matter  of  congratuli^jtion,  that  sinae  -the  attachment  of  Mr,  Dansereau,  the 
L^islative  Assemljly  has  asserted  its  dignity  by  an  attachment  for  a  libel.     We 
should  be  deceiving  ourselves  if  we  entertained- the  idea  that  the  real  point  here 
is,  whether  or  not  the  power  to  compel  the  attendance  of  witnesses  for  the 
purposes  of  the  proceedings  and  deliberations  of  the  House,  alone  exists  as  a 
privil^e  necessary  to  its  being.     Thf^form  of  the  warrant  before  us  and  the 
boast  of  the  Speaker's  ooopsel;  are  muro  significant  than  the  formal  renunciation  f 
of  the  claim  to  all  the  promises,  privileges,  and  immunities  of  the  Commons.  V^  ' 
If  the  House  can  arrogate  to  itself  the  right  to  compel  the  attendance  of  wit^es8e8, 
and  can  attach  for  libel  on  the  most  general  of  general  warrants,  I  should  be 
glad  to  know  which  of  the  privilegesof  the  House  of  Commons  it  cannot  claim  as 
necessary  to  itq  existence  ?  Nay  more,  the  subject  of  the  public  felicitations  of 
the  learned  counsel  for  the  Speaker  happens  to  be  for  the  exercise  of   an 
authority  not  only  not  given  to  the  local  legislature,  bat  exclusively  given  to  the 
Dominion  Parliament,  for  it  is  a  trial  for  libel,  a  clearly  defined  crime,  %nd  it  is 
in  excess  of  the  powers  exercised  by  either  of -the  Houses  in  Englai]|3.    Sir 
Erskine  May  says,  vol. '2,  p.  276  :  '^ 

\    "  While  Parliament  oontinued  to  wield  its  power  of  commitment  capriciously 
."and  vindiotlTely,— not  in  vindication  of  its  own  just  authority,  but  for  the 


^^ punishment  of  iibelr,  tasA  otiierxjflai 


r,=it  wjB  BCirjseijT 


"  less  dangerous  than  those  arBitrary  acts  of  pr^ogati?«  which  the  law  bad 
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CLmJ.? Arlhur  "  "'''""'y  condomnod,  oa  repugnant  to  liberty.     Its  abuses,  howewr   .«,  •    j 
^«'eau.    ..  but  for  a  few  yean,  aOer  the  aceession  of  George  III '-  '    "'"'"* 

Assembly.  /  They  say,  we  must  have  ineidentally  the  powers  neeessary  to  our 

.  existence;/ It  ,s  neeessary  to  our  existence  that  we  -should  bo' able  to  ml 

,     enquihes^  and  we  ^.annot  make  enguiries  unless  we  can  compel  the  attendance  of 

•         "'rn    No  <),««eonteses  the  first  and  second  df  these  p,«>o,,ition^    but  what 

.s  said^  thisythat  thoo-ight  to  compel  the  attendance  of  witnesses  JZ 

essential  to  mak.,jg  onqu.ncs.    feople  in  every  day  life  „ake  enquiries  con 

-  Till     T-^    7u  "^  P"'"'  *'  """P"'  '^'"  "°'^^''»'«""  ^  ''omol  and  Z 

hem  th  .r  ,dv.ce.  The  Crown  too  requires  ,to  make  enquiries  much  mor.«.gcS 

than  e.th^  Ilou«,  of  Parliament  jbut  it  has  no  power  to  this  day.^n  ^S 

I    to  conipeltheattendanceofwitncsscsbefere  its  Commissioners.     Twocasosw!!^ 

suggested  by  Counsel,  to  show  that  the  power  to  examiao  witnesses  was  essenti" 
,tQ  the  House.     One  was  to  prove  the  preamble  ofa  private  bill;  and'lheother 
'  corruption  on  the  part  of  a  member.  "«e  omer, 

.         .  Ifitwerenecess^irytoJiavetho  power  to  compel  the  presence  of  witnesses  i  n 

certain  ca»es,  it  does  not  follow  that  the  House.sliould  ha^e  the  pow*  inhcrentlv 

>         m  a«;  so  that  unle^  it  can  be  shown  that  th)^  is  one  of  those  oases,  the 

/        argamcht  would  not  help  the  pretention   ostensibly  put  forward     feut   th« 

y  preamble  to  a  private  bill  has  never  been  prooed,  in  the  strict  sense  of  the  word 

It  IS  subslantiatoa  to  the  satisfaction  of  the  Committee,  and  that  is  all  It  ' 
,  '  was  t>nly  by  the  Act  21  and  22  Vic,  eap.  78.  that  committees  la  fTnglandkv 
the  po-rer  to  examine  witnesses  on  oath  ;  consequently,  a  committee  is  not  at 
common  law  restricted  in  any  way  as  to  the  extent  of  information  it  should 
have  before  it  declares  the  preamble  proved^  I„  practice  it  is  hardly  possible  to 
-  .  conceive  the  neeess.tyof  compelling  witnesses  to  appear,  to  prove  op  disprove 
the  preamble  of  a  private  bill.    The  parties  interested  in  a  private  b  iHr 

privilege  could  devise  to  come  in  and  say  their  say  to  the  committee.    iTave 
seen  warm  debates  as  to  the  right  to  produce  evidence  on  private/bills^    I 

remember  of  no  case  where  it  was  necessary  to  compel  the  attendanojf  por^ns 
But  in  any  case,  if  we  are  16  build  up  the  right  for  the  House  of  AssemblTon 

.-    any  grounds  of  necessity  such  as  that  indsted  on,  we  must  say   by  oaritv  «f 
reasoning,  that  the  Corporation.of  Montreal  hasa  similar  right  on  an  appS^^^ 
to  put  up  a  steam  engine  in  a  back  street.     The  other  instance,  that  of T    < 
member  guilty  of  corruption  w  still  less  conclusive.     It  is  hardly  possible  to 
conceive  a  case  more  plainly  beyond  the  jurisdiction  of  the  Local  GoVemmente 
.      than  the  trial  of  a  member  for  a  crime,  such  as  that  of  takidg  a  bribe     I  h»™ 
'      always  understood  that  the  House  would  not  take  notice,  even  of  a  ohaiTrf 
s       felony,  until  after  conviction,  and  the  seat  is  vacated  ty  operation  of  law 
,        because  the  conviijt  «  morfuu,  civiUter.    A  seatisnotva^  for  »  mJ 

demeanour,  except  >fl»aps  perjury,  no  matter  how  heinous,  and  the  instanceH         ' 
we  find  of  the  arbitrary  expiilsio,  of  ,nomber,  (cf  wUiuh  thei,  W  i,3 


not  of  a  character  to  Ltopress  one  with  the  opinion  that 


a  power  to  «zpel  is 
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««n  .  1  to  the  very  existenoe  of  .ach  Legislative  Chamber.  To  take  another  L 
^llZ  ""??«""  that  .  judge  were  .ceased  of  talcing  .  bribe,  would  uto..r.{r^ 
thought  to  be  a  power  necessarily  inherent  in  the  Court  to  whieh  he  belong  To  ^''^'^ 
makean  Jnqu.ry.  Out  of  the  ordinary  course  of  law.  for  the  purpose  orsuZnd 

CoTrtw'h^S^'"'  •'•?  ''"  r"*'»''«''Court;y^noo.ep™tend,tl 
oZ.Zt      "•:"/"'•'«««"' "»' «'  P^t^nded.  have  ever  claimed  such  a  rilt 

L^th    M  nt     'ir-'  '"  "'l^'^"  '^"°'"^''«-'  -•^•^^-d  resolutlonSj:  , 
.ng  the  Middlesex  Elecfon,  befng  expunged  frou^  ike  journals  as  subve^^rf 

nllt;,  ♦  ^*  "  ■■"'""  ''  "  P*""?"'"''  <«>»"«ont«ry  on  the  crea 

necessity,  argument.     Again,  it  is  not  sufficient  to  say   that  it   is  necessl 
b^au^Com-mttces  in  England  have  the  right  to  sen.,  L  persons  an  73 

1^!hul!  .  *'■  *'"''  •'  ""'"  ^'^  '•'P""^''^'  '^  W"«  that  the  EnS  ' 

nghtdejiends  not  on  necessity,  but  on  u.,go.     It  is  pd-fctly  evident  St        "^ 
the    Ilonso   may  compel    the    attendance    of  witnessE,  it   L/eolrh       •• 
^^onor'^,^^.,^„^r     Nowlotusseehowfrtirielt 
Not  only  may  a  man  be  interrogftted  by  the  mcft^ibers  of  a  body,  not  loSca«v 
ramed  to  dc.do  nice  questions  of  evidence,  and lonbequently  tota  y  S    J 
I.m.t  an  enquiry  to  its  just  proportion.,  butit  may  comV  hL  to  L^^^^^^^  , 

private  papers,  and  every  movable  in  his  ,K)88ession  for  their  inspecSoS 7  T^ 
„       o.e  of  the  learned  Counsel  for  th.Speaker  recoils  from  th  "^  ^fU  pre  e"  '    X 
«ons  by  extreme  cases.     The  reducno  a,l  alsurdura,  is,  however  JpeSr;      ^' 
egitimate  process  of  reasoning,  and  applied  to  the  particdar  point  Ct^       '    . 
exhibits  in  relief  the  monstrous  nat^e   of  the  pretensions  p^t  fcjth  b7  he       '      ' 
House  of  Assembly.     If  they  sucoeed  in  maintaining  their  ILs/l  „;«      ! 
.  «.y  they  have  established  "an  oi^aoized  chaos,"  for°I  am  no   s2' J  fo  ^ 
derstapd  the  value  of  those  words'in  the  relation  in  which     h"  u  ^^T"" 
paeed;but  this  I  will  say.  that  a  boJy  of  limited  an^IcjUl;^^^^^ 
-   "o>»t.O"ofthemos»eIearlyexpressed,intention.ofitsehart^    o"^^^^^^^^ 
.  an  arbitrary  system  of  government  totally  subversive  of  indiWduSrS   iT^s 
needless  to  cite  the  case  of  Anderson  and  Dunn,  for  it  wasexamil^  •   1 
ofDoyloand,FaIcone,and  whether  Ande«on';c,iiwrSfcfT 
^^^.^t  cannot  we^h  with  u,  fbr  its  authority  .^t^^^        . 

.    i  was  particularly   aniious  tti  avoid   nny:allusion '  to  the'  Ll  knbw„  '  • 
cumstanc^  which  gave-  rise  tc/Ate  p^sent-  proceeding  Trfitu  r      "      -    ' 
aware  thatTthe  convenience  of  tlie  obfebt  to  be  attained  iSu  t  flj     ^  '" 
absorb  public  attention  to  the  exclusion  of  the  wether  ^^  •f'^-'^*"''"" 
.Ithough  I  by  .o  m,ans\ndervalue  the  f.i.i^„er   t^^^^^ 
.    Courts  intelligible  to  tho,^  who  have  not  T^.T7m^;^^^^^  f 

JI«turhnd,pcrhapM»K».^.HHltfM>t>ca»ioirT^  ^?y 

,:  prehension  than  a  mere, technical  discuss.Wof^Slll^r^T**'"^^- 
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discussion  of  the  points  /involved.    But  the 
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.<; 


"•p"£^'  Zlut  iTl  f  °°'"''<l-'^»'»"  of  the  Tanneries  enquiry,  a,  an  iHuBtra- 

.on  I.aj  Hl.ppcd  from  n.y  hands  by  the  frequent  AliusionVthat  have  been  nude 
to  .t.  I  enter  on  U  then,  but  merely  a«  ag  illustration,  and  without  expressing 
ZI^?  T  ,r"r'  '""■"«  ""^  '""'"'^  ">'"'«"  -  '•«  »•«'  '^l'  '"-ts  of  thJ 
want  of  due  d.I,Kence  on  the  part  of  the  Government  Uuil  summer,  or  by  bad 
fu  th  on  the  part  of  one  or  more  of  the   Ministers,  and  want  oC:a;e^aro  »nd 

abso  utoly  „e.„Hsa.y,   ,n  order  that  the  JIouso  of  Assembly  m'ay  pcrfm-m  its 
«."ct.o„.     It    .a.y   f,iHy  be   asked    of  those   who   advance   tiffs '^,rgll„^ 

^  'or   the  country   e.ere..sed  its  jurisdiotion,   anj    ^ave    its    decision,    i„    „ 

equivocal  manner,  montl.s  before  the  Legislature  met?    It  cannot  L  wi  h  a  vie« 

«w  to  annnUhe  bargain  complained   of     The  only  conceivable  question  that     . 
.  r^m«,ns  .s  an  exceut.ve  one,  nan.cly,  whether  the  validity  of  the  deeds  sho 

l^  -n«««tcd,  or  .^.ether  criminal  proceedings  should  be  taken  a^^ainst  any 
^  the  partu.  accused  ?     Now.  for  either  of  these  purposes,  it  wouldt  mpnifelti; 

unf„.r  and  un proper  to  subject  witnesses  compulsorily  to  the  interrogations  of 
the  complammg  party.     The  impropriety  will  appear  more  manifest  ^hen  it  is     • 

hrt^ll    n'  ■"  ^"'  '""""^  """"""°°^  "*  ''''  «P-'"S  of  the  pr^ecdinus    • 
•  .nil    w'  1  ^r';";^'^:"'"'^  ''f^^  •^""'^  ^^  ^"^^  ■''^«"'  '«>-  ot- evidence;      . 
latr    r.  r    *'',*.^°™™' V^-^  disregard  ia  this  quasi-criminal  inves! 

"    '^       1/  I  ""''  r  ^>"°'»J''J  from  what  I  Have  said,  that  the  House 

2«  t  "  "^""''  f  ^'  "^  "  ""'''  ^''"^  *■'«  ^1°"-  '«^-«-««  "o  arbitral 

'  Z2  1      '"^"'^Nfr-^  to  arrive  at  a  r^ult  sufficiently  sMisfacto^y  for*  all 

^.     practical  purposes      If  n,on  refuse  to  answer  questions  under  suspicious  circum- 

'  ,^;?7'««J"°'»  »»•«'<>««  for  them.     Take  for  instance 'one  of^ho  questions  to 

^        b^^it  ?     I .  T'  r  .T"'-  '"  ''''^"'*'*  •■   "^^  '•'"«  ^«»  »17.o3o  at  your 
TleLr^  K     r  T'r"'^''*  •'>'''*  oothip,.  whatever  to  do  with  the 

'  eddedtnl  fr  .     ^^^"''*^^^  "^'"^'^  '""•^^-^^''^  committee  may  be  . 

'.r^  1   K  '"'^  this  unexplained  reticence.  I  don't  know  of  course,  nor 

have  not  read  more  than  £he  most  minute  fraetiont^f  the  evidence,  but  those  whose  ' 
'rTllher""'"""^^  '""  -atter  will  probably  not  4  mueh  emba" 
that  the  Local  Legwlatures  were  not  of  a  subordinate  character.  Jf  it  be 

««^  would  be  ,n  g«at  jeopardy,    I  ,B.dily  admit  that  within  the.  Bcope-^te 
own  fuootionH  it  u  not  inhnr.im..«n  .^^.  ;■■  ...  i.        /■  ■    .  ■  r  "    "*  
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uVS'to  i^/*''  ?'-«-  breach  of  the  Dominion  P.rli«»eot.     I  d"o,-P«^ 
Spon  qs*„  .«  »«„L.^T   KM       "°"'P»"«"'  (proverbially  odious)  is  thrust 

•of  .h.  d.„g.„  of  .„„,,„,  iMi,y„.,  |ibe,.,Sr  !iM\^*tiT 
Vet,  If  tfc  ooaiimtui«ot  should  not  p™r„M  u,  bo'for  .  ooule-o.   LXt'  , 

Beside^Urte^^g^^hJ^^ 
ment,  of  what^use  id  it  be  if  the  House  oouldrrli  ifl^eor^^^^^^ 
again,  we  examine  theW  of  neoessitv  bv  *}.«  li^Kr^r^u  !u  **'**"'*'  If» 
c^es  decided  in  the  pfe  Cou^f  we'  find  2f  *  '  ^"^  ".»'b°rit»*i^e 
the  bnainess  of  the  hS  d?d  1  L«ft  very  serious  interruption  of 
ofneeeimtv     n„!!         \^  J"'*?^  *  commitment  on  the  wound 

ot  neoeauty.    Once  more,  if  we  examine  irhistoricallv  we  find  if  n«*  «  i    .? 
pretext  of  oppreasion  aU  oyer  the  glote,  but  ^^^8^1;.^^^^  "1^  *^ 
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_  even  By  tliose  who  like  it  le&t  in 

u8.1e«on,  not  of  resistance  topwrigative,  but  to  iJlarbitw. 
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J  bvth«  «r.      /  «7'«'<««  >ve  or  privilege  which  \^  not  oJmo  baTd 

^  \>l  the  plea  of  nooossUy.     It  w«  the  dofonoe  of  So«rotarv  of  State  ,."««.« 
general,  though  hardly  .0  general  aa  the  one  before  us ;  it  w«i  the   dofZ 

of  the  E„gi,8h  House  of  Commons  to  eommit  as  for  a  contempt  any  one  wh! 

^  should  eueroach  on  the  fi,hery  of  a  member  of  ti.e  House ,  I  doubt  not  I  iwl 
Couru  thought  t  was  sufficient  excuse  fcr  the  pretension  they  onr  utfi  f 

«.ata.  eyery  crime  was  a  contempt,  they  could  try  and  punish  criminals  o„' 

a  tachmcnt  wuhout  the  inte.^cn|ion  of  a  jury.     To-day  we  are  cajld  „i  h 

^0  pica  of  nccc«.ty  on  one  point  which  perhaps  it  might  not  Cm  I  J 

V       d.sast«>us  to  concede,  saye  for  the  evil  precedent,   and  on   the  eve  "f  t  J 

argument  a  Jeg.B  ator.  personally  offcudcd,  informs  us  that  this  argument     a 

subterfuge     It  is  not  public  convenience  they  seek  to  further.  buTtrp.^; 

he.r  own  d^nUy.     So  the  individual  liberties  of  the  people  are  to  ^  sacrS 

to  gratify  the  vanity  of  the  people's  representatives.  aJthose  accu^d  rf  c  imcs 

affecting  a  member  of  the  Hou«,  may  be  tried,  not  by  their  peers.  b„t  by  Z 

wh  HO  foehngs  of  personal  dignity  are  involved  in.  the  issue      I  have   heardl^ 

,  8,.d  that  the  case  1  refer  to.  that  of  a  person  supposed  to  be  the  writer  of  «n 

article  reflecting  on  a  member,  has  been  inopporLnely  brought  up  hin" 

the  very  reverse.     The  public  should  be  obliged  to  the  member  who  has  fur. 

under  that  now  before  us.     I  have  entered  at  «,me  length  on  this  bringh  of  the 

• ' T^l^J^TT  ?  °»'^  .'^«''*^-»»'«  8™-«^-    If  A«  warrant  cannot t 

^  dQfen-M  oftthe  plea  of  necessity,  Jt  cannot  be  defended  by  any  text  of  law 

And  It  appearW  me.  with  increasing  force,  the  more  I  loJk  at  the  qultion*  " 
that  the  assump^  of  power  constructivelyn.n  the  ground  of  necessity  Zbe' 
re^tramed  to  its  narrowest  limits;  and  so  restraining  it.  I  e  ntoThoW 
yat  u  IS  necesLy  to  the  existence  of  every  Icgislafive  UyTh  ve  , 
Aght  to  compel  tuV  attendance  of  witnesses  genially.  And  ^0"  0 
Wrow  from  a  spcec\  of  my  learned  brother  Sanborn,  on  a  famous  Ll 
sioD,  I  would  call  all  H^ch  necessities  as  these  entirely  "  artificial  ^  / 

The  next  question  as  t^  whether  we  can  look  into  the  con.titutfo„ality4  a 
local  law  seems  to  suffer  ^o  difficulty,   if  an  almost  unanimous  expreX  0 
opinion  of  ^hose  best  qualified  to  judge  bo  considered  as  authoritative  for  the 
decision^  of  a  practical  matter.     But  one  point  was  made  at  the  arguing.  It  it  • 
would  be  very  inconvenient  if  every  Justice  of  the  Peace  had  the  p^wer^o  jud^e 
of  the  constitutionality  of  a  law.     But  judging  the  constitutionaliJJof  an  it  i 
only  giving  a  judgment  on  the  extent  of  an  Imperial  Act.  and  I  don't  see  ti 
this  IS  more  difficult  than  giving  judgment  on  a  Dominion  kct.    Ittas^y^ 
decide  whether  an  enactment  is  within  the  B.  N.  A.  Act.  as  it  ia  to  diide  ' 
whether  a  man  has  committed  a  commerciil  fraud  within  a^y  of  the  t^n 

la^he  speech  ot  my  learned  brother,  »  which  I  Mye  almdjr  aUuded  I  find 
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thii.  BUtoaiuulike  oMoHitioii  of  tho  d.Di$er  whio^lRw  inenioM  the  petitioDers       K«o.rt« 
before  us:—  1,   ;•  -   .    ^  Ctomani'Arihur 

"  Hon.  Mr.  SAN^Rft.-A-if  my  honorable  friend  would  take  that  platform,  or  .""'**'"'• 

"  wiiiothing  like  it,  r  pliould  be  happy  to  give  il  my  boat  oonaidcration  at  oo'ce  • 

.     y  and  I  Bhould  l^vory^  glad  if  they  would  only  give  u»  a  amalT  part  of  it,  of 

. '  X  '''"*'''  ^  tbink'they  iiyiBt  see  the  justice— namely,  |cr»«e«  ^«aran<«e«,  so   aa 

:;"•  to  aaaure  i^  t%t  ouf  rights  of  property  shall  not  b«  overturned  by  the  Looal 

'  *•  Parliament;  to  .prevent,   for  example,  a  Squd^ter'a  %ill-(laught«r)— being 

]]  P"""^  **  ^'«  Te^Jifirat  opportunity  in  the  Loo«l  Parliiiijent,  demolighing  all 

"  J''^  "K"***  o*"  property.     I  aOe  my  hon.  mendot>po8io  (Hon.  Mr.  Crawford) 

''  lock  melancholy,  because  he  foresoos  that,  wlien  the  liew  Constitution  is  adopt- 

"  ed,  twelve  mopths  will  not  pa«r  before  that  becpmoa  law  in  U#*r  Canada,  and 

"  ail  protectiori  for  proprietors,  80  far  as  that  is  concerned,  brought  to  an  end. 
JjBut  this  is  onl^  one  insUnee,  significant  of  what  will  take  pladd.     It  is  peri  •       ' 
^[kwtly  well  known,  and  none  can  realise  it  better  than  those  who  Kave  a  much 
^1  gronter  horror  of  the  progreHs  of  popujjar '  Henti'ments  than  L  hav*/  that  the 
"  tendency  in  the  popular  mind  is  to  break  down  monopolies  of  evoW   kind,     - 
^'  and  to  go  to  cztrouios  in  dealing  with  vested  righU,  even  those  which  ve  e^ 
"  tabiished  and  founded  on  substaatial  principles  of  jusUoe.    Now,  these  rights, 
''  at  the  very  least,  ought  certainly  to  be  confided  to  the  highest  legislative 
"  authority.     I  go  further  and  maintain  that  guarantees  for  those  rights  ought 
I'  to  be  placed  io  the  written  Constitution,  that  they  ought  to  be  beyond  the 
"  power  of  interference  by  the  l^Hlative  authorify,  and  that  they  should  be 
I'  guarded  by  the  judicial  decisions  of  the  highest  courts  in  the  country.    In  that 
"  case  there  would  be  a  protectiojj  for  property,  but  in  this  Constitution  there 
"  IS  n|  such  protection  for  property  either  in  Upper  or  Lower  Canada,    ^nd 
"  liei<o  IS  the  point  to  which  I  ask  the  attention  of  my  honorable  friends  of  all 
II  puties— a  point  which  I  think  all  of  thorn  have. been  too  little  concerned 
"  about;  ahd  which  applies  just  as  well  to  Upper  as  to  Lower  Canada.     For  I 
"  Hiiy  tliat,  if  sonic  security  is  not  given  to  the  people  in  ope  of  those  ways  for 
"  uiaintainfng  vested  rights  and  interests  of  this  character,  the  most  disastrous 
results  will  arise  in  every  Local  Pariiament ;  because^  when' these  parliaments 
•|  arc  constructed,  they  will  necessarily  consist  of  a  different  class  of  men  from 
•'  those  who  now  compose  the  legislatures  of  the  various  provinces.     There  will 
''  be  such  inducements  to  men  of  the  highest  order  to  get  elected  in  the  Central 
"  Pariiament,  that  the  consequence  will  necessar«y  and  naturuUy  bo  the  result 
"  to' which  f  point." 

It  is  just  this  sort' of  danger,  so  prudently  and  eloquently  foreshadowed  the 
law  has,  m  my  view,  provided  against.  But  what  would  the  provisions  of  a  written 
constitution  and   precise  guarantees  avail  in  the  face  of  the  paraphernalia  of 

constructivepowers,  and  the  construction  of  "artificial  necessities?"  Having 
then  the  power,  and  it  bebg  our  duty  consequently  to  look  into  the  constitu- 
Uonahtyof  an  act  of  the  legislature,  we  mustask  on  what  is  the  privUege  found- 
ed  f    Kehanoe  is  principally  placed  on  oeetion  1  of  eai(.  92  B.  N.  A.  Aet~the 
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rubric,  "  I>ro,i„ci.I  co„.Utu  „."     Now  U  T.     rv"::  h^        M  '""'" 
liiment  ,0  1  m.y  U  a«Kl  in  the  iatorproUtU  of  .  voJo  olau*,    iu,t  1 1 

^:  :z^r'-  t  '""* "  "•- «""-'" .«- -Itji: ; : 

Lhl.        R       V        A  *  'V'"      "''^'"'^'^"'^      i'    would       I,,       tl.,      ,,„;,,,      t„       ,_,       J. 

whole  B.  N  A.  Aot,.nd  under  thi.  interpretation  the  IxK,aI  legislature  hvn. 

«on  of  th.  i»p.rt..l ;  but  the  stntetnent  that  the  Local  Legislature,  have  in  any 

heir  e!i  Z»5       *^     "'  ^'^'""'  ^'""'  ""^  ■"»""«  ^hcni  thaVof  altcrm. 
he,r  con.t.tut.oD  me  as  to  the  Lieut-Governor.     This  p«wer  was  aivon  to 

.         of  apy  importance  what  form  the  local  governments  assumed ;  but  an  analo.oua 

Empire.     It  ,,  ariother  proof,  if  any  „ero  needed,  not  of  L  imLtanoe  of  to 

.'Ta  rjTfT- '  T :'  ''^  "'"«"''"'^"  °^  ^''"  P«-™  -'•--'i  o'T thel;    u 
18  a  proofoftboir  relative  insignificance 

think  I  have  heard  this  part  of  the  question  talked  of  lightly  as  a  mdro  „.,ater 
of  fcru^^nd  consequently  c.*-  iiill.  la.,..  U..o ,  .u J  ^  U'o  -re  dXnlu  by 
sound.     TJhjro  are  forn,.  ^^,>^  ,.„  ..  „,   ;,.,.,,^^^^  ^^.j'^   ^,^^^^  ^Y  ^^ 
vjh.char^of  the   most  vital   import«nco.     It  m,.,ifios   little  how  your^coat  in 
shaped ;  but  It  IS  a  matter  of  moment  to  .ho  mo^cailouK  whethor  ho  Ih  tl.Vown 
into  prison  accprd.ng  to  the  forms  of  kw  for  ,.  HpoeiBed  offence,  or  without  «ny ' 
.at.iuua,u  of  what  he  is  .jc-eusod  of,  on  the  mere  whim  of  a  superior.     Thev' 
fore  ft  "^a  deceit  to  call  this  a  mercm.ttar  of  form.  f0'r  the  forn.  is  substantial.  ' 
Of  such  all-absorbing  interest  is  tho  form  hero  that  I  would  readily  enough  ad- 
mit  that  I  see  no  great  objections  in  practice  to  the  legislative  House  I^.lding  \ 
jowers  Htrietly  defined  (not  defined  by  a  general  rcf/.rence  to  the  exorblUnt  p  ' 
IT  *ff**'°""^  fT-V^  '^'  "°""  '^  Co/imons  in  England),  but  de- 

-        notyn^llT"       T  ^"^  ""  '^'"^''   ^'^^  »g««-alw4ant,   which  is 

nothing  more  than  an  order  to  the  ^ergean.^at- Arms  to  arrest  A  or  i,  withput 

expressing  any  case  whatever,  cannot  be  justified  on  necessity  by  the  m^st 

.     obsequious  defender  of  arbitrary  power.   It  is  neither  more  nor  le^  than  a  Icttre 

.      .       tT        1-  ^J^«'"'!^r"«  °f  «'''"»•»«  't »«  ^  give  the  local  Housos,  reapec- 
/       tively   unlimited  authority  over  tho  persons  and  property  of  Her  M.jest/e 

'        ?'T2  "7^  *""  *'  '^■'"•^  '"''^  ^°  merciful  and  good,  but  he  is  not. 
lesB  a  tynait.  o^  -wUt  the  Rmpfror  of  ]?...nin  nnll,d  Liii^ulf  S/Mm,.  D„aJi 
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\ 


■=I-'r.'t  ■ 


i  '  f.>?T» 
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«.d  I  .hould  pr.hr  to  dlmi„i.h  h/Sl  ,5!       '"P^'r*'"*  ""'  ««'  ''•-^•.  ^'JSi^." 
g«n  .tending  U.     Whc-n  the  p,,llL5l2?n  .  /•  "  "".     "  ?''  '^•'  **"•  <«•»- 
WM  under  dbou-ploo.  th,  iZ^fl^^TT      '  ""^^  *''^^''  ''^  ""^  »»•. 

«m.rUbI,  word-  which  I  T«otu«  to  iZll  L  m  ?  '""'"^  ''*'•'  »-<*  »•>« 
\o.bIe  to  th.  pro^ot  cm..     "  I  wT     u    .     """"'^  ^  '^'"•"^'j  "PP'i- 

«n  ^u  or  nine  m.mths  b«  willing  to  abuH«  it.  n..  .  ^  "*''"«••  ""'U'*' 

fro™>.o.o  I  have  ju«t  quoted,  J«  tl^  "^.tr"""'""  **'•  """"« 

Poti-mA  In  .hiH  r.ul  ««i«„  i„  which  11  i  2 '"  ""  7.'>'K"'«»g  <»«•         ^       • 

oiw  fonn\h.ye  been  romiaoitat^d  w«T!  ?  ,  "*"  '"  *•""'  "°"  d^KW- 

by  its  prockling.  remiidod  on6  of  tho.otinn  nf  lu    i         *"^  ^^"''•'^'  ■»<» 
Wiethe  ^^te^poweSof  tholt^^^'^^^^^  ^"^  »"- 

d««ppbared  4ith  the  oocsion  when  tZ  J.vT^     l  ^     *'  neoeBeities"  h.d 
mend  then..  Z  we  find  thr  hlirln  cL«£  ^^     \  """^'"^  *«  '«'«»- 
in  a  tone  ratherV  apology  thanTe^CTa  ^^  the  genUe„     i„  the  gallerie, 
recommend  it.     La  di^L*  .uk   T    1^     ^       ^'*'''**'"«  ^^  nothing  toV 
ta^e  warning;  thte^clr^i:'  'Z»  ^  ^^^fr  ^«*  "^^ 

,  about  the  il'egali^ofV-lwraurOn^hbL'if  r"^ 

compromise.     My  (ktv  to  th«  Rt.^.  u"  1«/»Wion,  there  oan  be  no 

oloar^obe  misundeSL    ?„'^^^^^^^  »-?,-*  -«i-trate,  .re  too 

I  can  ocmmand,  n,ate\ially  wiTh  alUho  auih  ^7'  ^  '"*''  *"  *°  '^"'<^t'' 
they  are  unkno;n  to  tl  law  and  hat  the  n'^l  ?^  ^"^^  '  ""''^  »'"'» 
As  ChiefJustico  Pratt  1th  other  Jud^L^K^^^^  "T'  '"«"''"  *•»«"• 
the  death  blow  to  generXarrrnr LITk     ^     cT"""""  ^''^«"'''  '-g^'i"? 

.r.ofanti,uit,ea^gi4;:rClsttdtrt:^1^^^^^^ 

Hist,  p.  268).     The  DowQr\f« !««« -\.        T  "•    (^  Ma^  sConst. 

h«.  been  odM  by  lord  B«o»,)  allth«.,il,.„f  th7s,,t  i^  ",     "  '"" 

P..«  h  pu.i.hi.„  ,h.n,,  i.  ,h,  id..  i„  ...„..2  ;Z?,'^  !;' •  .^r«"'°'nr 
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«"!»«•     be  •  oommittM  of  Oounoil,  or  «  nouae  of  CommonM,  or  n  Houm  of  Lordu ,  th« 
V)u>t,^u** VjjjfTij  of  theaubJMt  will  b«  ei(nilly  imb»ort«<(l  by  it.     Tlio  truo  uml  uii.I  pur. 
poao  of  that  Houm  of  FulUm«iit,  whioh  unt«)rtaiuii  luob  •  juriMliotioo,  will  b« 
daitrojad  bj  it." 

DoBioN,  0.  J  :— Th«  groun«l«  on  which  th«  p^tlelonrr  rfllioa  for  dointrxlini^ 
hii  ruloaw  are,  lal.  That  the  warrant  on  «^ich  hn  wan  nrroiiloil  ia  noncral,  nii<i 
dofia  not  aet  out  any  apeoial  reaaona  for  hia  arrcal.  2nd.  That  tho  H|H)Bki'r  lil  the 
.  L«|^ialatiTo  Aaaonibly  of  (jueb«o  hod  no  ri^ht  or  power  to  Iwuo  auoh  «  wnrnint, 
8rd.  That  the  Act  of  the  LcgiaUturo  of  the  I'rovinoo  of  Qu^bvo,  wlieriutn,  it  in 
prctondod,  tho  warrant  waa  imuod,  ia  unoonstitntional,  null  and  void,  lAltij^ 
ultm  virtt  and  beyond  the  powora  of  that  Logidlaturo  to  paaa.  Tho  4th  iind 
Uh*  j^round  ia  g<»ncral,  and  nu>roly  «tnto-i  thut  tliu  pitjcofdiiigs  undvr  which  tho 

petitioner  was  arreated  are  null  and  void. 

On  bohnlf  of  tho  Hpeftkor  of  tho  IwgiHlativo  Aaaombly  it  lioii  boon  contcinlcd 
••    .       that  the  right  to  arrcat  *)r  contcuipt  ia  a  priviloge  whioh'  buIoiigH   to  tho 
Loginlotive   Aaaoinbly,    and    that   any  aotion  taken    ^  oomniit  for  auoh  coii» 
'  tempt  could  not  be  quontionod  boforo  Courta  of  Jnatioo.     Wo  are  not,  fortu- 
nately, without  prcoedentfl  on  thia  point,  whioh  fiua  been  repeatedly  miHcd  UToru 
the  Courtfl  in  England,  as  regarda  tho  privileges  of  tho  House  of  liorda  and  of 
the   Uouaeof  Commona,  and  aottlud  by  tho  latent  dcoiaionN  in  away  whioh 
Jeavcfl  no  doubt  tha^  this  Court  haa  tho  unquoHtionublo  right  to  uxaniiuo  iuto- 
tho  causoa  of  arrentW  any  party  olaiming  to  bo  illegally  hold  under  dur<»Bfl. 
The  case  of  Stookdnte  vb.  Hanaard,  9  Ad.  &  K.  1,  and  that  of  tho  Sheriff  of 
Middloaex,  11  Ad.  &Y*  273,   havOj  it  may  bo  aaid,  definitively  aettled  that 
*  point.     In  thia  laateaaaLord  Denu»an,0.  J.,  used  most  emphatic  tonus,  nndiu 

rendering  the  judgment  of  tho  Court,  said :    "  I  think  it  noooatiary  to  declare  thot 
•'  tho  judgment  delivered  by  thia  Court  in  Slockdalo  &  UansanI  appearH  to  mo 
'  in  uU  respjJotH  conoot.     Thu  Court  dvoid(<d  tiiqro,  that  there  wuauu  powor  in 
»'  this  country  nbovo  being  questioned  by  law.     The  Houfo  of  C'ommouH  there 
'     "  attempted  to  place  its  privilege  on  the  footing    of  iiu  unquestionable  and 
"  unlimited  power.    It  was  arguo<l  against  that  claim  that  tiho  dicta  of  learned 
;  "  judges  by  whioh  it  was  supportwl  had  in  many  cases  boon  hastily  thrown  out, 

,     "  and  were  eneountorod  by  others  of  a  oontniry  tendency  from  jud|;o8  not  loss 
"  eminent,  and  by  preoedents.     I   endeavoured   to  establish  thut  the  claim 
t         "  advanoed  in    that  oaao   tend^   to  a   dospotio  powor  whioh  oould|  not  be 
i         "  rcoogniaed  or  existjn  thia  oouritry,  and  that  the  privilege  of  pablication  as 
**  there  asserted  had  no  foundation.     To  all  these  positions  I,  on  Airtfaor  con- 
.-.  *'  sideration,  adhere ;  all  of  them  in  my  ocNiHoiouoe  I  believe  to  be  true.  " 

'  Having  therefore  the  power  to  enquire  into  the  oausea  of  the  detention  of  th« 
petitioner,  we  have  to  consider  whether  his  first  objeetioD,  that  the  warrant  i 
general,  ia  a  valid  one.  On  this  point  X  am  disposed  to  agree  to  almost  eveff 
word  said  by  my  learned  Brother  on  my  right,  who  differs  from  the  majority 
the  Court,  as  to  the  objectionable  character  of  such  warrants.  I  oannot  better 
express. my  own  views  on  t^is  question  than  by  repeating  the  language  used  by 
-r^Lari  Lyndbar^' «"  ^<^^  <?f^n  gonjam,  (Pflftfti'w  R,  31^  wlinn  h«  wnid  - 
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m  ^ 


<■      '  <      '  ■ 

"  irtM,  form  of  ordtr  T»d  b««n  a^d  fbr  the  flnt'tim.)  upon  U,«  pn>m»t  occu- ci^*:'rT' ^, 
'/•Ion.  and  tf,oM  w,r.  no  pr.H,o.lo,a  .«  ,pp.,«I  „,  on  il.o  -uhjoot.  I  should  h.,.   ^.i^^tii" 
•  001110  to  the  miihinlm  timt  th«  ordor  %m  iniuffioitmt."      liift  this  form  of 
wurranHi.finK  rop«,,UNJIy  Jmh-ii'  tov„^»'mul u  T,|id  botfTby  tho  OourU  in  Kng. 
land  (I),  ,„d  by  «ur  own  <V,urt«  (-').  I  do  not  think  th.t  it  would  bo  riKht  or  * 

proper  to  .TOiddt^idinK  tho  ln,,K,rt«ntf,u«M.ioo  of  priviloKo  whioh  i.  r«i«ed  in  thi. 
.'0-0  by  ndjudxinK  up.,n  a  m«ro  yuc-tion  of  foriu  nod  bydocidloK  oonlr.ry  to  prt. 
viou.  d«oi.ion.,  .Ithvugh  I  admit  .uoh  •  warrant  to  bo  li.blo  to  wry  grave  objoc- 

Thoneitquo«lio„rai«,d  i.  that  tho  Spouknr  had  no  authority  to  aixn  tho 
^arn^t^  tlint  thero  w«m  no  order  fron,  tho  LoKi.lativo  Ao^imbly,  the  tornu  ■ 
UHcd  bcinK  moroly  that  th«  I^ouho  moved,  witho«t  Maying  that  it  had  .doptod  a 
rt,a..lu«on  or  gave  any  ordor.  Thi.  ia  ,»  mont  t.,ohnioal  objoolion,  and  to  which 
ho  Court  i«  notdm,««odtoKl*on.uoh  w«iKht.  If  tho  Houw  unanlmouriy  moved 
tha..  a  oortuin  thing  be  dono  it  haa  oortainiy  ro«)lv«d  th.t  it  should  be  done,  and 
we  think  there  m  nothing  in  thin  objoolion  (3). 

The  third  and  meat  important  quoation  raiaed  J.  whether  the  I^giai.tive 
AMomby  had  .  right  to  aummon  «  wi.nea.  at  the  bar  of  the  Hou«,  or  before  « 
Committee,  and  to  oommit  him  for.  reftiaal  to  appear.     On  the  part  of  th<i  peti- 
.oner  it  h«  been  contended  that  the  Ixjcal  Parliament,  were  mere  oorporation. 
having  no  other  power,  than  thoao  cpreaaly  conferred  upon  them,  and  that  thoy 
have  no  power  to  commit  for  contempt  nor  even  that  of  oomHIing  wUnea«»  to 
appear  before  them^Th.  y  further  eontend  thtt  the  Act  of  tho  Provineial  l'a^ 
ba^nont  «t  Quebeo,«  Vict.  c.  5.  givin, I.  i.ch  Houao  of  Parliament  authority 
to  summon  witneaae,  and  to  puniah  diM.edienoo,  wo.  beyond  the  power  of  thai 
Le|jiBlut«re,and  that  the  Legialativ.  A«e„,bly  h-d  no auch power Mthat claiuied 
under  thatAct  which  la  uuconatkution*,.     On  tho  other  aide  it  wa.  contended  r, 
that  we  had  no  n^^ht  to  enquir*  into  the  conHtitutiooality  of  an  «st  regularly 
p.«.-«d  and  aanctioned   and  th«  by  the  exerciae  of  the  ^wer  of  di«illow.ueJ    " 
.lone  cou  d  that  act  be  «,t  a.ide.     We  cannot  adopt  thiaVaat  view,  and  w.  ^   - 
.  mder  that  If  an  act  be  clearly  beyond  the  acope  of  the  authority  of  the  ParJi,. 
ment  which  paused  it,  whether  that  parliament  be  the  Dominion  or  •  1^1  Parli.. 
ment.  It  IS  our  duty  to  determine,  when  the  question  is  properly  raised,  whilh«       - 
that  act  emanates  from  a  proper  and  competent  authority,  otherwise  we  might      - 
oome  to.  have  t^o  acts  upon  tho  same  subject  and  Contrary  to  each  other,  tke  one     ^      : 
emanating  from  the  Dominion  and  the  other  from  the  Local  Pariiamant,  in  which         -^ 
«.«  It  would  be  absolutely  necessary  to  determine  which  Tpf  those  two  act.  wa. 
aw  and  emanated  from  the  proper  authority.     In  their  resjH^ctive  sphere  the 
^.onty  of  the    Dominiog  and  that  of  Local  Pariiamontp  are  eo-extensive, 
m  M,  the  one  «  not  inferior  nor  subordini^to  the  other:    All  the  powers 
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I..?  I^'^'t  ^n''^'}^^''-    ^'P""  *'"y'  S'""''"  ««P-  478.  Uau  of  Brodaur.  Jbiirn*!. 
Ug.  Ammbly  OaBada.  1854.    E.narte  Lavoie,  ^  r.  ,:  n.^  ,r      '       '^'^«»'>  •'°'^^'^. 
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"»tT,^lS         ,1"  ^^'°"''-     "  '""'  '""8 '■«">»«M  that  Ihev  1  J„„,  ,4 
butlmeretjMythatthojhart.  right  to  cxcrclw  »a*  rfchteand  J!i, 
»  are  j,.™  i„Meb«  „,  the  powers  ,p.cMc,lly  ,«,  J°,  .£    and  ^  'T 

,  vides  for  the  sumn^oning  of  witno^^s,  was  within  the  scone  of  its  an  K   I 

,,  rets  puDiicsetpmeaqmysontenjcu.  \> 

vd^r!2t*1"  ""f '^  ^"  ''""'""  '*  d'objcctionspeu  importantes  souie- 

4r  ero;trl  r     .    "^  °-""  ^r  ^'■'°'''  ""'^''"P^'-'  "  «■«»  «'^^«  deux  prmci. 
J.JL.  Assenibl^e  Idgislative  de  la  Province  de  Qaebec  a-t^lle  le  ponvoir  db  te- 
(4)KieUey4Car80n,4MooreP.C.Rep.88.    Cuvillier  &  Munro,  4  L.  0.  E.14G. 
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menter? 

t^moin  ^calcitrant  ?  '     '  "  ««"«5qucnce,  peut^elle  B^vir  coatte  ce 

1  Acte  de  Confederation  n'efit  j>aB  ^t^  ^^,  rActe  de  Coaftd^ratrn  diS  en 

plisscment  de  conditions  et  formality  UXrLlf^T^r^"** 

TdiffElf  ""'*'^''  '""  '^  "'"  '«  ''^^'"•''^  legislative,  ieSi; 
lit  ut  outji"""  'r^  "'"**''^'  que  la  dignity  de  TAs^n^bl^d  pou^ 
Tait  etie  outrage,  non^seulement  par  Taction  de  »>n  n,«fci.-«-       •  ,. 

.■e,,qu»  d.  ce.  difr.„od,  0.  deL  „  J,e,,  ..'2  »"^^;  ^  d  dlw 
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C.^m™a.,"«''P«°'«'"»«  branches  de  la  Legislature  do  Quebec,  ellwles  poBsddent  oe. 

'"""*"•    PT^™'  ,f  "f  ""■'«"'  »•"■  comme  oorollaires  d<»  autrea  pou«,ir.  que  lui  doane 

lAotedeConftderat.onotqu'iIn'6taitpasn6o*S8.ire  d'une  nouvelle  l^gislatioo 

pour  Ic8  lui  donner.    Eu  Ics  d^finisaant,  la  Ldgialature  n'a  virtuollementfait  que 

confirmer  et  ddclarer  cc  qui  Igiappartenait  dtfjA  par  un  uaage.  d'un  nombre  dan- 

ndesdau  moms  quatre-vingt^,  et  comme  oon8<5quence  de  W  6tabliMcu,ent 

et  Ue  son  existeqee  comme  Ugislature.      En  1831,  lors  dofe  d^bata  dans  la 

Chambre  des  Lords  en  Angleterre  le  13  avril  1831,  4  propis  do  I'arrestation 

du  propr.dta.re  du  journal  le  Times  comme  coupable  de'  libclle,  ddbats  durant 

^esquelB  quelques  lords  nicVent  le  droit  de  lour  chambro  deWnir  par  emprison- 

^ement  une  personne  coupable  de  libelle,  Lord  Tenterdfen  affirma,  au  con- 

ttoire,   que    oe    pouvoir  ^tait    absolumont    necessaire    aux    Chambres    pour 

retaphr   leurs  fonctions  avec  dignitd  pour  elles-mSme  et   avantage  pour  le 

pay«.     Ces  parbles  sorties  de  la  boucho  de  Lord   Tenterden'  dont  rAn-rie- 

ddmWnt  que  le  pouvoir  reclan.6  par  I'Aascmblee  Legislative  de  Quebec 
est  u^  pouvoir  indispensable  et  ndcessair**,  san^  lequel  elle  n'exiaterait  paa 
effectiTOment.  ^ 

■^"On  tljouve  dahs  les  commentaires  de  Story  sur  la  constitution  des  Etats-Unis 
d  Amoribue,  page  307, 1'expression  d'une  opinion  somblable.  Get  auteur  ^n.^nce 
que  ce  po^vo.r  doit  6tre  accorde  aux  corps  Idgislatifs,  et  il  cite  le  4e  volume  de 
Ulackstonfe,  page  286  de  ses  commentaires,  et.termine  en  disant:  "  Ce  pouvoir. 

r^gisTatir  V  '*"'"  '""*"  ^"^''  "'  ''''""'"  •'  ''  ""'"''  ""^"^  ^"^  *°"*  '^^'•P^ 
Mais  on  ^ira  epcoro  que  rAssemblee  Legislative  de  Quebec  n'est  qu'uno  des 
branches  d  ,ine  Ldgislature,  avec  pouvoir  ou  juridiction   limitds.     J'admcttrai 
'  que  ses  pouv^.rsne  sent  pas  ceux  de  la 'Legislature  Imperlale  ni  mfime  del 
Ldgwlature  du  Canada,  mais  je  dis  que,  dans  son'domaine  et  ses  attributions, 
elle  a  un  pouvoir  et  une  surveillance  exceptionnelle  et  suporieure  a  tout  autre,  et 
qu  e lie  a  des  devoirs  et  obligations  H  remplir  d'une  telle  importance,  qu'ellb  ne  pour- 
rait  dgalemont  ni  honngtement  remplir,  sans  les  pouvoirs  que  I'avooat  du  Requd- 
rant  lui  refuse  Aussi  bien  que  la  Chambre  des  Lords  ou  des  Coramune8,elle  peut  se 
trouver  dans  des  cirponstances  oO.  I'exercice  de  ces  pouvoirs  lui  est  indispensa- 
ble, A  moms  de  renoncer  a  sa  dignitd,  amoinsde  cesser  de  legislator  sur  les 
sujets  importants  qui  sent  de  son  domaine  et  qui  peuvent  requ6rir<!dl«5ritd 
L  acte  1870  me  parait  parfaitement  legal  et  constitutionnel.     II  a  ete,  comme 

tout  autre  qcte,  deoretd  au  nom  deSa  Majestd,  sanctionnd,  et  nul  doutequ'il  aurait 
etedesavoue  dds  son  berceau  par  I'autoritd  competente  sur  la  suggestion  du 
DMnistre  de  la  Justice,  s'il  eut  un  semblant  d'inoonstitutionnalitd.  Tant  que  ce 
statutne  sera  pas  rappeld  ou  ddclard  inconstitutionnel,  jfr.le  oonsiddre  comme 
exprimant  la  loi  de  la  province,  et  je  lui  dois  obdissanoe  pleine  et  entidre. 
Jc  pourrais  citer  la  cause  de  Tracy  et  Duvemay,  qui,  en  1832,  furent  acou^ds 

?f...'         f"^'^  ''"°!  ^*^.  ^^^"^^'^^  '^gislatives  en  I'ancienne  PVovince  de 
-JJudbw,    Lw#  «t.uwrfot-pl«idee-t}eTant  ty  Co^f  dP^Bac^  sur   ' 


-  r — -~  v.v,.„„„  .a  vuur  uu  oaac  au  xtoi  a  i/ueoec,  sur 

Ilabeat  Corpus,  et  parmi  les  divers  motifs  dnoncds  par  les  Honorables  Juges 
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qu.  ODt  expnn,^  leurs  opinions,  on  trouve.  en  toutes  lettres.  ceux  Ae  U  n6o^ii,     W"«« 
du  pouvoir  pour  les  branches  ie  laL^sIature  du  temps  d'en.pri«,nner  pour   W'^'*"" 
libene,M«ffi<iiH078rde  protection  deleuni  droit.  etprivU^^^^^ 
'   ,„  Jll''"*^?  objection  est  que  le  warrant  est  g^ndral  et  ne  difinft  p.,  les  cau- 
ses de  1  a  restat. on  du  Requ^rant.     MaU  on  observer,  que  ce  warrant  n'est  pas 
en  ex^utionetqu'il  n'est  qu'uno  sommation  effective,  et  rigoureuse  il  esTv^i 
deconiparaitre  Ala  barre  de  I'Assembl^  I^islati.e  qui,  en -vertu  deTn 
pouvoir  dequdrir  personnes  et  papiers  (en  vert«  de  la  33  Vict,  chap   5  et  en 
memo  temps  d'un  droit  inherent  et  indispensable  d  son  existence)  pre'nd  oe 
mode  usit^  de  s  assurer  de  la  pr^seip  d'un  tdmoin  important  et  qui  ne  veut  pa-s 
au^rement  compara.tre.     Ce  n'est  j^as  uneexeeution  finale,  o'est  une  mesure 
proparatQirepourle  citoralabarred6rA«emblde  pour  r^ndre  d  une  accu- 

SUllOO* 

Hus^tard,  s'il  devient  nAiMsaire  de  donner^un  ordr^  d'incarcdraUon  finale,  il 
est  probab  c  que  le  pnsonnier  serait  justifiable  de  se  plaindre  de  la  g^n^ralit^  du 
warrant  d'.ncarc^ration.jPoa»  n,o„.ent  son  objection  est  pi^maturde. 

^a  marche  suivie  p^HMmblce  legislative  est  celle  suivie  a  l%ard  du  pro- 
prjetaire  du  ;T.mcJ|p|idres,  dont  j'ai  d#  fait  mentionfet  est  J^ll^ 
indiquee  dans  Mays  T^^m^^ry  Prof^.ce  page  <^20.  D'abord  un  simple 
mandat  en  Uirmes  g^n&aux,  d'amener  cet  hommc  devai,t  la  Chambre  fut  propo- 
se et  accord^  sans  objection  et  quand  il  e^t  6t6  m\s  4  la\ barre.  il  fut  convainou 
etcondamne  a  1  emprisonnemont  pour  mepris,  etc'est^rla  seconde  proposi- 
tionquesesont  elev^s  les  debats  pendant  lesquels  Lork  Tenterden  aparllot 
prononce  un  discours  dont  j'ai  cite  un  extrait  plus  hatit   \ 

Cctte    procddure    sommaire    est  virtuellement  s,nction\ee   par  la  section 

f^  de  la  33  Vict.  ch.  5,  qui  d^lare  que    "toutes   infracLns  -^iontre  I'acte 

u.-meme  pourrait  Ctre  somfiiairement  r^herchees  par  laTchambre  centre 

laquelle  elles  ont  6te  commises;  de  telle  maniore  et  en  telle  forL  que  la  Cham- 

"  bre  jugera  a  propos."  \ 

Les  priSc^dents  anglais  sont  dans  le  mSme  sen^,  c'esU-dire  justJfiant  un  simple 
mandat  d  arrestation  sons  expression  de  cause.  \ 

Et  o'est  ce  qui  a  eu  lieu  en  la  cause  du  Requerant.  Je  suis  en  Wns^quence 
d  opinion  de  casser  le  hvetd'Habeas  Corpus  c%  d'ordonnerque  le  R^uerantsoit 
remis  entre  les  mains  du  Sergent-d'Armes  de  1' Assemblde  legislative  de\la  Prdvin- 
ce  do  Quebec.  *  \ 

Sanborn,  J  .-The  British  North  America  Act  of  1867  was  enactk  in  re- 
sponse  to  the  petition  of  the  late  Provinces  of  Canada,  Nova  Scotia,  and  New 
Brunswick,  as  stated  in  the  preamble  of  the  Act,  "  to  be  federally  united  into 
one  Dominion  under  the  Cbwn  of  the  United  Kingdom  of  Great  Britain\and 
Ireland,  with  a  constitution  similar  in  principle  to  that  of  the  United  kL- 
dom.  The  powers  of  legislation  and  representative  gbvernment  upon  tlie 
principle  of  the  British  Constitdjion,  or  as  it  has  commonly  been  called  rcsponsJ 
ble  government,  were  not  new  to  Canada.    They  had  been  cnn«p,1«d  "     -^      ' 


fa?  Canada^ 


TTOd  zeroised  rnniEeirfcgest  sense  from^the  time  oV  the  Union  Act  of  1840, 
and  in  a  somewhat  more  restricted  sense  from  the  Act  of  1791  to  1840.     The 
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aemSiKShur''*®   Province  of  Lower' Caaada  wna  onnflH'tnf^j  .  TT      '. 

■  ..me™.d.l,    -i'M-t  deltas  .h.  lu.Z;';^';^  J";  ^^^ 

.     V     ;^««-*h«ec^'«- of  the-Aot,  declared  to  be  the  same  that^C^^^^ 

^  naving  a  JjfOTious  existencfi  and  a  constitutional  historv  unon   wKil  *l 

«  now  fabric   isbased      Tli«.v  i„„  •  .        '  "*?*"'> ^  "P'"'   which  the 

preserved      ?'»,«„«    .     Z  '"^«  T^""""  unchanged  anf  tlie  constitution  is  ' 

,.     The  remark  .l,^a=con.mon  a^,it  is  erroneous,  that  the  Legyatures  of  tlePrt 
'        '  IZ:-Z  -"'"?'  --icipal  corporations.     It  is  true'th      eve^  Go,!l 

arc  cnlmMto  the  highctJegiaioti™  power,     legiidatares  m.ke  Urn  mani 

v,„e.l  teg„ljjpre,.„,  -„„,  ,„  be  exeroi^d,  In  .11  thdr  .mpli.ad.,  ,M  fc 
■.n.*n«  »„.„h,„g  ,„  .h™, ,hej  can  be e.e,^W  i;^.„  „,he,  s„ve„ta  ^^^ 
_        »b.e«,rp„»„   con.,i(„i„,«,i.te.     Tl,e,,h.,.  beeneoneededbvlSmS- 
«n«ir»,    and    the    power,   j;i,en     eiclmitelj     to    the    local   Le»i.laf„„ 
•  .r,"^"'^ '"i;"'     ""■JpMto'on   of   .he 'federal    Lc„m1,^b°":> 

«nnn  n.y„,  -.  D,    uo.uug,,    power  7,    i„c.nt  ttc.n,.kiog  of  U.!!.- 


^>N    ■     W. 
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It 


ft, 

i. 


wher««,wr  that  power  reside.,    .ll    ker.    must^    ooiform 


to     a'tKl      ha       Kxpvto 
ro     ana    pe  ciemeDVArthur 


I>i 


.u,««»Jk    •/    J  ^  '    ■"    r"®"    "»""    Hform    to    and    be 

directed  by^.t,  whaterer  appearance  the^(f  tward  fern,  and  ^IminUtraJiin  of  t1,e 
Oovernmen*  may  pat  on.    For  it  ia  :,!  any  time  in  the  Lion:  of  1l^  J 

hejecufon  of  the  lawi  iato,  whatoierfhanda  it  ple««»,  ^  oonBtit^ting  one^or 
a  few  or  many  execuLve  magistnitea,  aJd  all  poweA  of  <h^  atate'muBt  obey  the 
.vStfL^r''"*''^'"'^^^^  or  theconatitutioo 

Wal  ll^;  ;    ^'l""?^»^«f»«'^Wi«g.»e^eralpi^^^^^^    over  which  fhe 
ofTlif  f  r^^"'^  Jurisdiotion,rhere   is  added  generally  «  all  iattom 
of  a  merely  local  and  private  mature  ii  the  Pmince,f  I  find  no  other  li™it 
to  these  powers  than  the  territorial  boLdary  ofthe  Prince,  and  the  olass  of.> 
subjects  by  ^,ch  thei^  powers  are  citcumscribod.     %  find  it  equally  difficult  ta  > 
assign  any  other  limit  to  the  poj,ej  elpressly  Qve^  t6  amend  the  cSnstitution 
ll„!,^r"*\f "  **"'*  ^^ressed/in  the  Act/   They  are  not  permitted  ta 
^  amend  the  constitution  as  respects  tie  office  of  Lietttenant-Qpverdor.     I  find 
.n  section  66  of  the  B.  K.  A.  ^ottli- powers  ,ind  fVinCtions  of  the  tieutetiant. 
Governor  are  specifically  defined.    ;^  his  establishes  that  in  the  fcew  of  the 
framers  of  that  Act,  the  powers  apd'fonctioni  of  this  bTanch  of  Parli&jenf  form-^, 
^  part  of  the  constitution,  and  consequently/the  powers  of  ^he  other^br^ncKi'  ' 
,are  equally  a  pat*  of  the  constitution,  and  ability  to  amend  the  constitution  as  re-    ■ 
spectfl  the  houses  of  the  Legislatures  include?  power  to  defermiue  their  respective  ^ 
functions  ana  immunities.  Theright  ofdis^llowapce  by  the  Govemor.Generat^f 
local  aotilnthin  one^^r  is  a  dheck  whicVmay  be  exefcised  to  prev^t  impolitic  . 
laws  coming  mtoforce.  Where  this  right  I^not  exewised  itad  therd  apj^ars  nothing-  ^ 
nltrU  mres  m  the  legislatiod»I  see  no  reas^njwhy  th^  act  S^ic,.  o.  M'  the  P^n^ 
'vinoe  64Qaebcc,  should  not>  consider^a  lay  pf  the^'ud.'  The  couUseiVesist- 
«g  this  p^titiod  fo^  ,enla.gement  hao  conteade^  that  upo<^'  a  qiiestion.  of  this  •' 
nature  the  Courts  dai^o^clare  a  statiite  oCthe*  Pi;iincial  Parliament  inoperi- '  - 
t.ve  which  has  no\  yet  been  disallowef.    So  long  as  >ve  have'  no  general  Cod^t      ' 
ox  Appeal,  the  ordinary,  courts  mu^t'docide.  w^at-is  law  wh^  a- conflict  of "  ' 
Juri«iiction  IS  claimed  to  exist.     Thete  is  no  doubt  &n  incongruity  in  a-^ourt's 
deciding  upon  the  powers' of  «  Leijislatul^  to  which  ^  owes '  its  fexistenoe. 
.^hat  powfr.was  contemplated  beine/placed  ii,  a,Supr«,ie  Court  created  *y  the 
Parliament  of  the  popin|n,  but  ^  long  as  no  siibh  court  ,ha8  been  icreated  it 
seem.s  that  the  ordinary  ciurts-are/inder  then6ce*ity  of  declaring  any  act  ultra ' 
jj.m  whenthey^nd  it  to  be  so.    fn  this  instance  this  is  not  a  practical  question     , 
tor  there  does  not  appear  to  be  an^  want  of  jurisdictloa  in  the  Provincial  Piirlia- "" 
fflent  to  pass  the  Act  complained  of.     By  the  secopd  liection  of  tH^'P^vincial ' 
Act  menttoned  the  Legislative  Assembly  ofthe  Province  pf^ebeols  pera,ittea 
to  command  and  compel  the  /attendance  or  prodMction  be^  such  HpiSe,  or 
any  Committee  thereof,  oi-siich  papers  and  things  as  it  may  deem  necessary  for 
any  of  Its  proceedings  or  d^Wations.      This  is  precisely  the  power  exercised 
in  the  case  before  us.     Tjiy^  arrest  of  Mr.  Dansereau,  by  virtuoof  thte 
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is  Act,  is,  apart  from  the  qaestioB  of  privily,  an  inherent,|i(i, 
and  incident  to,  every  legislative  body.     S«^ch  privilege  is?  exercised  Jby  one  ' 
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I  hold     hat  under  lh«  statute  tha  LegWativo  Asaemw/  of  the  Proviuee  of 

Queb  c  has  a  right  to  oon.pel  the  attendance  of  Mr.  D.nLeau,  before  t  e  bir 

t^     J       "' .  ^^""^  ^"''•''^'  •*  ^  """^■''^'"-'y  '•or  the  purpo^,  of  this  ease  0 

.ltTerwhrrp''"'""^r  *  "^^^^^^  'Ahowev^Tn 

•  matter  whmh  th.s  Court  can  dismiss  in  justice-t;  the  subject,  without  some 

ob^r,a.o„s  upon   the  general   privileges  and  'powers  whiJh    the  PrJ  ir. 
•     f^l'^lT^""''''^^^^^  l"ron.  what  has  already  been  saw 

and  T  r   .'7  '*  '""'':''  ''"^^'^  ''"'^^''  *»•"»  »•»«  F-«"t  Legislative  CouJe 
«nd  Legislative  Ansembly  of  Quebec  have  a  right  to  Invoke  the  uL^TaT^ 
precedents  onhc,se  House.  c.i«^^^^^^ 

'     thaJwlT.     ?     "^l^^"^-'  ^»'«tAct.  'Ifapything  furthbrneedbe  uld 
ment,  dahng  the^r  privileges  prior  to  the  Coiumonwealth,   and  the  fact  that  .hi  " 

n   bodv  d?        r  T'  "  "'  ''''''"  P""'^->  ^hieh  was  Lsted  u^ 
By  that  body  during  the  Commonwealth,  May,  n,  427      Whnt^v^r  rw.™,.,       a 

nZ'     •?         .  ^^«g'*'«»"°  -^^^on^bly  of  the  late  Province  of  Canada,  as  werl 
nee     ..„,y  ,„e,  entto  them  in  theproper  exefcise  of  their  functions  astgsj^e 

tu  etwe  „!„  17      ?^  t^"  P"''''«^''  °'^^^^^"'y  »"''»'^«''» »°  Colonial  LegisU: 

•  ■        iom  wire  th?  ^  T'  the^onstitution  of  the  Parliament  of  the  United  King! 

ZTJr        '^''T^jy  «l""'°«-     The  Senate  of  the  Dominion,  or  the  Legil 

L    ds  ::;;  tt,       ^^''^'"-' -r  «•-  ^he  judical  powers  of  the  Hourf    •. 

leltiio"  J   .     "■'  ""  ""'"^'  •'"''"''"'  P"^«"  *«  ^«  "i^'^'^^d  i°  "^neotion  with    " 
„         J«g'^'     on,  the  depository  of  which  must  be  somewhere.     For  example  jurisdiction 
over  i>..orce  is  given  to  the  Federal  Parliament.     It  has  been   ho^ht  "ll 

;   lud  c  r.r".: '"  t"';?  ''^~^  "^^'^ «-''''  -«» '»«*«™-  ^^eTaZ 

.         of   le  uLitTK  "T  "   >°?  '"'  ^'"^'"  P^'*'"  ^''-^^'^^  Commons  House 

•    ferild    United  Kingdom.     It  became  a  necessary  incident ^o,|i^«ers  con, 

lorer  nf?    f^f  ^'"'':\A«««'"bhr  of  our  P^rovince  has  notlhT^re  nudi 

power  of  legislation.    It  has,  by  implication,  by  usage,  and  by  a  constitution 

:  :!  e  ire"  "^^  «o«seof  Commonsfalsoln^nquisLrir;::  : 

ZdZ      HT"^^'.^^ '"'""'  °^  Committees,  of  the  needs  of  the  ProvincT 

•  intel  t:^^^^^^^^^ 

intelligently,  and    a^mister  wisely.     The    appointment  of   Committees  of 
Inquiry  for  purpo^a  of  this  nature  is  incident  t6Te  existence  andTZTlk 

V^^  XZ'^fT'^^''''-    ^* '^.^--•i'^«d-*h  an  ,ur  ideas  ^CI^ 

\  under  the  British  sya^m.  and  has  been  exqrcised  without  Question  i^a^l  Z      - 

:    .         Parliamentary  historjr  as  ,  Province.     It  has  been  ur,ed  at^the  C  Zt  Z 
.nq^jona    p.wer  should  be  e^ercise^ 

„!•■.!"'' '"°'"°-     ^^J-^'  ^^"»""i^«io"s,  strictly  such,  have  been  alrt.d  b^ 
nn„n  p,\  ,uua.  to  b.  uu.uusluuUonJJcontrary'to  J/.;.  CH^Z^l^iZ 
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dMlarM  thu  ii.08teii,ph«ti4.IIjr,  inuniuoh  as  the  King  cnnotoreato  a  court     /    ,  " 
to  be  iidminutered  upon  any  other  rules  than  the  oommoQ  law.    To  constitute  a  cimeKhur 
ooujt  there  must  be  actor,  reu,  et  judex..    Simple  Iloyal  Commmons,  without    '""'"""'■ 
the  aid  of  statutory  powera,  ore  for  more  powerlew  than  Parliamentary  CoV-        • 
mitteefl.^  They  have  no  power  to  compel  the  attendance  of  witnesses  or  the 
production  of  papers,  or  to  examine  witnesses  under  oath.    Nor  can   they 
commit  for  contempt.  .Since,  however,  the  rtjsponsibility  of  MinistCW  has  been 
better  defined,  these  Commissions,  which  are"  now  generally  statutory,  hove 
been  found  of  great  use,  but  not  by  any  means  to  supplant  parliamentary 
committees.    Judicial  ftinctions  ore  not  assumed* Uy' the  House  of  Commons 
only  as  incidentally  necessary  to  carry  \,ut  their  powers,  notably  in  Vw  of 
private  bills  and  matters  of  election      Way  says,   "The  two  Houses,  iii  the 
course   of  jieniuries,   hove  -  appioprfoted   to    themselves    different    kindl\  of 
judicature.      The  Grenville  Act,  providing  a  court  ilNthd  Common's  for  the  trial 
ofcontested  election,,  is  said  by  Mr.  Christian   to 'have   conferred  immortal  ^ 

honor  upon  its  author.  ^  The  jwwer  to  compel  the  attendance  of  witpB^es,  and 
tocompel  them  to giv^ evidence,  it  must  be  remarljed,  is  distinct  fVom  thepowe^ 
to  administer  oaths  to  such  witnesses.  V  Where  it  has  been  found  necessary  to 
get  evidence  under  sanction  of  qn  oath,  devices  have  bceti  adopted  to  have'  the 
witnesses  sworn,  before  a  ^ge,  or  at  the  bv  of  the  Lords  andUo  like,    jklay, 
4-7  and^4Q8.     It  has  non)een  considered  essential  to  the  discovery  of  trufh 
that  witnesses  giving  evidence- before  th^  Commons  House  or  a  committer 
ahould  be  sworn.     May,  p.  427.  -  Any  person  who  refuses  to  attedd,  upon  the 
wmmons  of  the  Legislative  Assembly,  to  give  evidence,  is  obstructing  that  body 
M  the  legitimate  execution  of  its  ftinctions.     I  think,  without  referefice  to  the 
statute  referred  to,  there^iust  be  an  inherent  right,  in  the  legifjlative  Assembly, 
to  compel  persons  toattend  before  thenS^  and  give  evidence.     This  principle-  it 
appears  to -me,  is  conceded  in  the  cases  of  Kielley  vs.  Carson,  )ibd  DoVIe  * 
falconer.    Il»  the  fbrmei',  .Baron  Parke  said,   "  We  f§el  no  doubt  that  such 
Assembly  has  the  right  of  protecting  itself  from  all  impediments  to  the  due 
course  of  Its  proceedings.     To  the  full  extent  of  eviry  measure  which  it  may 
be  really  necfssary  to  adopt,  to  secure  free  exercise  of- their  leeislative  functions 
they  are  Justified  in  acting  upon  tte  principle  of  the  common  law."     This  wm 
said  with  reference  to  a  Legislative  As^emblyacting  under  a  crown  charter  in  4- 
fflmor  Province,  and  assiiredly  it  should  apply  with  ^cb  greater' force  to  thi* 
frovinoe,  which,. for  many  years,  has  been  gavern'od  under.a  statutory  con- 
stitution  and  upon  usages,  confprmable  to/the  British  constitution.     The  cases 
of  Tracy,  Monk  and  Duvernay  in  our  early  jurisprudence  and  the  recent  case 
«:  />ar/c. LavoietHinction  these  privileges   as   inherent   i^dur' Provincial 
Legislative  Council  and(  Legislative  XRjbly,  and  I  find  thei«ecWnized  in  the . 
late^ases  in  the  Privjr  Council,  and  Isee  no  reason  in  thisllvan^  stige  of 
our  Parliamentary  history  «nti  progress  in  aUjthe  material  interests  wSch  give  to 
anation  importance  *hy  these  powers  shoulA  be  denied  to.our  loijal  L^islature 
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<»ate    back    to   a    period    in    history    when    the    British    Parliamen 


and 


ik 


'.; 


240 


COUR-f  OP  QUEENS  BEN9H,  1878. 


i 


CioH".B*?AHhur  ^"*»'''»  nation  wero  very  difforent  from  what  tho/  aro  how      Th«  ..  .      , 
— .     „jr,i     e,.e„  „.«,  be  «.  Jred  fro.n  „  curiou,  „o:tr":f  oird  ':;..„'     C;; 
'h     ..e  of  FJdirard  IV.   1403,  |p  which  John  Str„„g«,  the  mcobort 
Dunwioh  oovonant«  w.th  hU  olootor.  <'  that  whothor  the  Parliament  hold  ionl 
t.mo  or  short  or  whether  it  fortune  to  bo  pr^roKuedj- 1«)  will  tike  for  h^  w  Jo« 
only  ae.de  and  half-barrel  of  horri„K«.  to^e  ielivL  by  Cl^riHtL  "  7ll 
m<m  of  f.ngla„d  huTe  been  viKlIant  to  prevent  anything  adverse  to  the  common 
wea  getting  the  aanct.on  of  imm.U.,orial  usage,  and  the  priviteges  of  Parliamont.  " 
auned  from  th..  usage,  have  .his  usa^c  beeauHo  of  their  inherent  «eoe«,ity  in 
ho  govern.,^,  power.     It  was  well  rou.arkod  by  one  of  the  eo'unsol  for  the 
UK.Hla..ve  AHsembly.  that  if  we  cannot  claim  tL  privileges  by  .Cm  Iriat 
u^s  we  can  and  ought  to  have  such  as  are  necesiy  to  „lJn  trdS 
nd  effic  eney  of  our  Leginluture  from  the  nature  and  importance  of  the  pow  „ 
conferred  upon  them.     This  warrant  dlselo.es  no  contempt.     It  is    im^T  a„ 
f^'r<>^^^  power  of  the  Lu,islativo  Assembly  4o  bring  Air.  Ban^reau 
before  that  boj.      If  this  w^f^ntwc^^ 

shewn,  but  by  the  nccoufa^d  ninth  sections  of  33  Vic.,  c.  5,  .such  warrant  is  ' 
r~.be;  for  the  lli  is  permitted  to  bring  any  p^rnon 'before rd 
>ulpt  such  form  as  .t  n(ay  deem  proper.     I  think  the  arbitrary  form  of  the 
.dcr  .s  objoct.onable.Lt  I  cannot  say  that  it  is  illegal.     With  regard!  th 
d~.of  Mr.Justie^llumsayin  tho  ease  of  .Cot^  whiliit  ev.LsS 

»bj..c  ,  fo^  the  ^6ns  g,vcn  I  am  unable  to  agree  with  hL  i„  the  ^iews  he  has 
^prcH^ed/as  to  the  states  aid.  powers  of  our  cdlpniaf Wislatui^s.     In   Z 

ho        iv       ;  i^T'   "''  *■'"  '"''J'-'"*-/  ^«  '"'«  done  me  the 

honor  1^  refer  to  a  speech  made   by  me  in   the  late  Lgislative  Council  of 

Pro£/     "     IW  "^  '''««"-'.'^"''«n  »o  be  adopted  foiih^.federated 
t27  7,r«'f~--     The  servtimenta  there  expre««d,  I    bnder- 
>taid  «re  c.ted  Js  apprrfentiy  inconsistent  with  the  opinion  I  give  now  and  here     ' 
Th..is«ot  a  phca^or  discussion,  but  of  opinion,  but^thitk  if  m/  eal  d 
brother  appFest «,  logical  n^nd  whieh  he  is  known  to  po«^sess,  more  carefully  1    • 

e^wr^r'^^t' ■"""""  ''''''^'  "^^^^  -  inconsitnc). 

between  the  v.ews  ther3  expressed  and  the  opipion  now  given.     The  argument 

fithoutguaranees  toWure'the  rights  of  property.     As   a  fact,  the  powers 

»*«re  granted  without  guarantees,  and  it  now%n7y  Lains  loyall^    0  crnrd" 

these  lesr.sla  dres,  tho  incidents  which   are  corollary  of  the  large  powi 

1  think  the  hafje^ts  mrpus  shonli  bo  quashed,  and  the  Sorgeant^t- 

t  to  M«.Mf>  bis  warrant.         ,  .         vi y        . 

in  thejudgtaent  6^  tW  Court,  and  on  the LahTpoints 
my  learned  colleagues.    Before  proceeding!  t<y  examine 
lortant   oasfl.    it  mnn   k<.  «»- ^. 1/..    .    . 


these  legislatiires.  thii 
'  'irred 

lis  be  left  to  execute 
Monk.  J.;,— I  concur 
in  frba^  has  fallen  from 


^lk7lf  L     ?   ''"■^"''"'  ^"^^    '^  ""y  ""'  P^^P^  to  remaVthat  two 


argument ; 


.mporianw  were  rai.^.by  the  opposing  of^nsel  at  IT 


^,^■f* 


:U 


y. 
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—  —       " I     " 

1.  It  woauontendtd  by  Mr.  Ritchie  on  tho  parf of  the  Spwker,  that  the  writ  rJ''««*"» 
of  habtn,  eorpu,  had  iwued  Improvidently  .nd  should  be  quaihed.     It  WM   D°»^''^'« 
argued  (hat  the  20  sec.  of  cap.  95  (C.  S.)  would  M>eo.  to  require  an  aAdavit ;  in 
fupt>  t^pnma  facU  oa»)  to  be  fin.t  n.ade  out,  upon  which,  and  upon  which 
iRmo,  the  Jud^  waa  called  upon  to  ezcrciae  his  discretion  b«f.,re  tho  writ  was ' 
•■lowed  to  issu<^.     In  tho  present  case,  this  requiromdnt'  was  not  observed  ;  and  ' 

finally,  it  was  firgSd  that  the  writ  had  been  erroneounly  issued  on  sec.  4  of  tho 
Name  stntufe.   ' 

•2.  It  was  on  the  otlw  hand  .conlcndod   by   Mr.  Kerr,  on   behalf  of  the  '  '     ■ 

petitioner  Dansereau,  that  the  Speaker's  warrant  w»^  a  general  warrant,  and  did 
.    not  d.«,  oso  any  offence  or  delinqdenoy  whatever,  ^or  nny  cause  «;  apparent    ^        : 
ju.tfica.on    for  Mr  -Dansereau's  arrt^st;    and,  conHcqucntlv,   that  it  was    '  . 

absolutely  nuUand  void,  or,  at  all  events, contrary  to  law 

.hr"'^.'TJ;"./'T  "^"'""^  '""""  '^"^  ^'°"'  ''*''  r'^""  con.ide«tion  which    ' 
hey  undoubtedly  deserve,  and  after  what  has  been  Stated  by  piy  learne<i  col- 

l«.gues,  I  would  merely  remark  on  the  fi«t  of  these  objections  that/as 

1  Q^r.    n    '^"i"  P'°<«'*''"«.  ^'•'^  w"t  in  this  case  did  iss'ue  on  tWo  20  sqc. 

?Lr  I      I  ;.  ;""■  Sn*^  ""•  ^  "^*''"  """^  «'"^"'°-.     (»««,Hobhouseca,#r)       J^ 
r  apprehend  that  sec.  20  does  require  a  case.to  be  shown,  by  affidavit  or  other- 

wise,  upon  which  thodiscretionofthejudgcsisto^eexercised.     No  suchVorra- '  ' 

•lity  was  exacted  or  observed  in  the  present  instance,  and  I  doubt  whether  thSt 
mcre^oxhibition  of  a  general  warrant,  such  as  was  produced  in  the  ease  under 
consideration,  wa^  precisely  what  the  law  contemplate  In  Instances  of  this 
kind  not  being  of  a  criminal  character,  the  affidavit  of  the  petitioner,  disclosing 
the  chief  circumstances  of  the  case,  if  not  of  absolute  necessity,  would  havfe  mei 
and  answered  in  a  manner  ».ore  satisfactoiy,  tho  requirements,  by  tho  sta^ule, 
and  been  more  in  conformity  with  the  practice  which  has  prevailed  in  this  dis! 

;  ^  N  "  P"f  ^" ''^^"i  I  "ff*'** '«'  in  the  highest  degree  prppor  and  judicious. 

^euo^ran  affidavit  of  what  Was  the  cause  of  tl^  ar«st,  or  that  th;re  wi  no  legal 
grouhd  for  ,t.     n  ought  to  have  rebutted  tlje  presumption  that  the  cause  of 

.^stwaslegal.     i^Ithough'  I^pnsider  it  ^o^ld  have 'been  desirable  and  cer- 
triLTnfrM"'  r\^/°''»!'''*'«''  ''"d  been  observed ;  yet,  I  Would  not  go 

WrS^     «f  holdingVhat,  the  writ  was  improvidently  isiaed,  and  tha?!l»houW, 
Sr.^  r**'"!-    I-"''»«'i'J.— #.  thatnotic;of  the  application 

«^  to  have  been  g^V".  that  a  copy  of  the^Wrant  Was  produoed  lS,re  the 
earned  Judge  and  that^  no  objcctio,  appears  to  have  been  taken  to  the  issue  (jf 

^CZ^\  ^^^^^'^  --|e  this  pretension  of  the 

a  fiSS^Zr**  "^ff^^  ^»«  "'^^'^  ^^  ^I---  Kerr  that  the  warrant  bein# 
a  general  wart^^t,  and  disclosing  no  ground  or  reason  for  arrest  wUtever  if 
irregular,  and  cannot  be  maintained  by  this  Court.     Nodpubt,  it  mayt   Lid 

^l^^^::m^ir'^^  rf^^^  ■»  general  terms,;how  '^  ■ 

i,...*A,,  k1  *k    o "         T^  '  "  i*ir.  iJnnscreau  to  boTalenlnfo  -     r 

«ustd8yl,y  the  .Serg«Ant.at:^s,  and  brought  before  the  Bar  of  the  House,  for'     ' 


'     '1  1 


/■" 


t  \ 
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I  know  of  no  prcceJent,  law  or  usriiro  which  would  iu.MfV  .hs.  n      .  i        ' 
«n»lo«o«»  to  this.     (S.„  Stookdulo  ..  I[„„,ard,  May  on  .ho  I   w  I  rivZ 

■ '  2;r;n:'tH'""""'"":' •^-  ^"^ "^^"°»"" of tM'8he^ff„ftndi,  tr;; 

?W    ,  X'T  3  "oT'tv-     «"t»^'^Abl.u....O«rt  1B7   Howldt 

U0.H0  t   10        1  J,  359.)     Warranto  in  thi*  form  have  bqon  UMied  by  the  Pro 

^      ^^     n,K„«l  L.g.«l«.uro  for  nearly  100  ycrn/nnd  flnSiy,  ifiro  locnTActof  33  Vfe" 

.Uh  .couon  of.tlmt  Statute  is  ac«j«ivo.  „„d  di«poHO»  of  the  ,,uo.,tion  in  ,or, 
.ho  n,o«t  pcren^ptory  „nd  oxpiicit.     By  that  claun.  the  Hou,o  L  cons.itu  o    I 
^,cl™  judKo  of  its  own  „.odc«  a,«]  Ibrn.H  of  ^occcding,  and  I    mno    .  . 

tor  a  (  Qurt  of  Law  to  .et  nH.de  the  preliminary  proceedings  of  the  Lc«i«lature 
n.  a  n„.t,er  such  as  thi.     I  wouM  n.erely  ren^H.  that,  technically   pTn    :1  ^ 
warran    of  co.nnutn.cnt  is  something  different,  on  which,  if  a  pany  bo  IZt 
Honod  ,or  an  .  ,.al  cau.so,  ho  can  h.vo  his  rcn.edy.     For  Ihcso  rLns  I  3    " 
not  8..t  asulc  the  warrant  of  the  Speaker.     I  would  not  disregard  it  and  liberate 
the  ,.ctmonc^  on/  that  g^.und.     Thesi  two  technical  objections,   (no  doubt 
Bcnou.,  but,  OS  I  apprehend,  not  fatal  objections,)  having  boon  thus  overruled  I 
come  now  to  coiJ^der  what  are  the  power,  authority  and  privileges  of  the  House 
.         of  A8sen.bly  of  Quebec,  as  J  view  them,  In  cases  of  the  kind  subn.ittcd  for  our 
consaleration.     Wo  have  to  detern.it.o  whether  from  necessity  as  an  inherent 
prerogative,  an  indispcnsablo  incident  of  their  legislative  authority,  from  Iodk 
-and  recogn.,cd  usage,  or  from  positive  law  they  arc  or  are  not,  such  a^  the 
.         ^        House  claims  ,n  the  preserit  case.     My  learned  colleagues  have  so  fully  and  so 
ably  expressed  their  opinion  nnd  explained  the  grounds  of  our  judgment,  that 
m    ■  .        It  IS,  perhaps,  not  necessary  for  n.c  to  offer  any  very -extended  observations  on 
tins  subject ;  but  since  one  of  n.y  learned  colleagues,  dissenting  from  our  deci^ 
s.oiv,  has  w.th  ^reat  learning  and  marked  ability,  extended  his  critical  exan.i- 
nation  of  the  questions  involved  over  a  wide  ran^^c  of  history,  jurisprudence 
Knd  const.tutionaMnw,  it  may  bo  expedient  that  I  should  state  briefly  my  roa-    ' 
sons  for  coming  to  the  conclusfon  that  otff  Local  House  of  A&sembly  does, 
beyond  all  doubt,  possess  the  right  to  summon  any  of  the  Queen's  subjects  in 
this  Province  to  appear  before  it  or  its  committee  to  give  evidence,  and  for 
^      other  objects ;  and  that  if  these  persons  disobey,  or  disregard  such  summons, 
the  House  has  the  power  ,to  compel  their  appearance  before  the  bar  of  the 
Assembly  to  be  dealt  with  according  to  law,  and  the  rules  and  resolutions  of 
that  body.     I  shall  for  the  sake  of  convenience  first  offer  a  fow  remarks  upon 
g«*-**w^t««j(,itmirwhtc*rpi8  ii  ouemy  tO  016,  At  all  timeF  siOTO^ 
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the  flnt  graiiting  of  •  LogidatarA  to  the  colony,  havs  been,  and  whieh  now  aJtm^AHhn 
BooeaMrilj  muitt  b<),  inherent  in  that  body  independent  of  any  precedent  or    iMiner»»B.'* 
»oy  naajtd).     It  waa  not  oontonde^by  the  flodnael  for  the  Hpeaker  that  the  LeKin 
Utivo  Anaembiy  of  Quebec  paMwaaee  all  thp  powora  and  privilegea  of  the  Imperial 
Houao  of  Comniona.  It  in  a  legialative  body,  no  doubt,  but  HuUirdiiiote  to  that  of 
the  Parliament  of  Orcfct  BriUin,  andjiubjoct  to  its  control,  ifit  ohoae  to  ozeroiMi  it< 
TMreforo,  auoh  a  pretention  wotUd  perhaps  b«  inadmiaaible.  I  do  not  oonaider  my- 
lelf  bound,  in  the  present  instnnco,  to  dooido  that  question  j  it  is  not  at  all  ncoelisary 
that  I  should  do  so.    Vague  or  oogJmt  analogies  may  exist  between  th«  two  bodies ; 
bat   I  do  not,  in  any  way,  or  in  the  least  degree,  rest  ray  opinion  on  these 
assumed  or  apparent  analogies.     They  may  be  referred  to,  or  oven  Invoked,'  in    • 
order  to  illustrate  it)atlers  of  history  and  parliamentary  usage,  but  not  as  being      '.  ^ 

of  material  importance,  in  deciding  this  cnsv.     For  cxanipio,— the  peculiar 
powers,  laws  and  usages  of  the  British  House  of  Commons  are  numerous  and 
extensive,  and  are  now,  moreover,  pretty  well  defined— they  are  and  olwirya 
have  been,  I  presume,  doemcd  to  bo  inherent,  indisponMahIo— in  fact,  absolutely 
necessary  for  the  UBmolestcd  ond  cftcient  fixcrcifio  of  its  authority  and  functions 
•8  a  legislative  body."   Upon  no  other  grounds,  and   for  no  other  reasons, 
could    they    have    existed,    or    would    they    have   been    tolerated    by    the 
British     people.      Whether    those    powers,    laws   and    privileges,     peculiar 
to  the   House  of  Commons,   have   been   the  slow  growth— the   progressive 
accumulation    during  the  lapse   of  many  centuries,  arising  out  of  oriticnl 
emergencies  in   the  development  of   the    Britisd   Constitution,  or  whether 
they  aotttally  originated   in  the  violence  ond  political  struggles  of  the  12th 
and  13th  centuries,  are,  I  presume,  questions  which  lam  njjt  called  upon 
to  decide,  and  which  it  is  not  expedient  to  discuss  on  the  present  occasion. 
The  precise  time  at  which  the  memory  of  man  js  supposed  to  hah,  or  to  lose  its 
way,  need  not  bo  determined  by  us.     One  thing  is  clear,  and  it  is  notoriously  a 
matter  of  fact,  that  these  powers  and  privileges  of   the  Imperial   House  of 
Commons  are  implied  in  the  very  existence  of  tjiat  body,  and  that  they  result  and 
have  resulted  from  necessity  or  as  some  would  say  from  convenience,  (pretty  much 
the  same  thing  in  matters  of  hm  kind,)  but  time  with  its  varying  and  contradic- 
tory usages  and  precedents,   is  not  an  essential   ingredient  here,   except  in  so 
fatas  it  may  have  developed,  and  given   strength   and  expansion  to  certain' 
usages  and  to  that  necessity  or  convenience  or  expedientsy,  as  my  learned  col- 
league on  my  right,  dissenting  from  thp  judgment  of  the  Court,  has  emphatically 
^rmodit.     Aij^ng  these  Usages,  laws,  rules  or  implied  powers  of  the  Imperial 
Parlioment  is  to  be  found  one  which  has  existed  and  been  exercised  by  the  British 
Hojise  of  Commons,  for  ages,  and  through  all  the  anarchy  and  violence  of  many 

revolutions,  and  that  is  the  undoubted  authority  to  compel  parties,  by  general 

watrants,  to  appear  before  the  Bar  of  the  House  to  answer  for  neglect  or  disobe- 
dienoe,  or  for  certain  objects  not  contrary  to  the  laws  of  the  land,  but  recog-     • 
niiedand  to  be  investigated  and  enforced,  perhaps  punished,  by  the  laws  and 

ble  exercise  of  its  functions.     This  has  been  an  ancient  and  undisputed  preroga- 
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Cl«nJ?I?tliar  •'*•.  •*•<*  th*t  ill  •11,  |fl  thit  •onniMtiAl     -Kl  I.  TT" ■" '" " 

i.nplM.uU.«rity.  «n  »h|,  ...^.eZou^hT;  ^  1  wl^^^^^  "'"•'•^'^  -<' 

noci..Hary     Lore,     in     order    to   a.,,.     "*"'••'"   "^''"'"'y.  <ndiH,K.nwbly 
of  the  country ;  a„J  «»  tl.o  m.uo  tiZ  L  L  '       ""'""'f"'^    "'°  '*^''''"""" 

--        "-^Blld«rto  tt,  .nd  in  the  performZ  of    .      h"  T  "^  *'"'  ""^''^^'J' 


the  .„„.e  U«e,  eailed  upon      Ift     17  ''"'"''  "'  '^''^•"'''''^'»'  -"^  *' 

I-  n.oro  particular  y  true  «  relTd  ^T"  ■""  '"t"?*  ""^  "'«*"»''''-     ^""^  "•» 

.o.ted  w^th  the  auC;':fr ;  tiXr  ;t::r  ^''^  -i^'  -"^ 

portion  of  our  own  LecSlation   i„  „,       /    u         .  ^'*"""«""-     A  •om.id^jrablo 

Lt  U,  Piccederby  eS  1  and  for  Th  ^"''T"  '"•'  '""  -'""•^-«J. 

power-uLeircctivoZrZ;?!,?;/''^^"^       ^""'""-'  """^  h-o  the' 

..HI, ..  to  enu.ueratr;:::::^^:;'';:^^^^^^^^ 

t««  must  po,se«  power  inherent  and  JdilS    bri„r  '  ^"  .^'^"'" 

only  for  the  pur^.  of  c,crci.„,  it,  ordfra^Wi       1^:^^^^^^^  ""» 

of  „.a.n  a.„ing  iu  own  dignity,  and  the  re^t  of  the  eo^ntrl  iif  U  d  "^ 
possess  the  power  of  oomi>..IHn.,  th»  ..»»^    i  /.    .      """""7.—"  n  does  not'- 

of  docu.nent?and  o  her  w^  L„'  tltiml     r.     t"""''  *""*  *''*'  P'-^"''"^ 
responsibility  to  PaZme„     "  TZ    ^'     T\  ""•"'""  'J""«™  "^  """'''^"•' 

muuj,!!  auDoramato,  and  since,  as  ft  matter  nf  fan*  ■•» :-  « •/.        ^         •'      ' 


*: 
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Comtltullon,  .ml  inamnoh  m  It  ia  •>— th«  British  ParlUm«at,  In  ooororrlngon  lu ,.,  *«  ?•»<• 

«uch  a  I^ialalura  «o4  luoh  ■  Coiwtilalion.  did  impll«dlj  m<I  n«o«M«rily  b«i.tow    '^"l*^** 

jn  Ihtm,  and  Toat  in  tbam,  the  power  and  lh«  adoqunto  aulhoritj  of  acoonipliabing 

«nd  o<.inp|«ulj  ftilfllling  tho  objeota  for  which  (hey  jrtn  intandad.     Qui  ptut  la 

fiit,  vffut  ki  moytnt  may  U  a  aniall  niaiim.  but  it  ia  «  tru«  and  a  proKiiant  ono, 

ltd  it  ia  a  principle  of  tho  oommou  !«*,  that  wh«r«  politioal  or  other  auoh  bodioa'  • 

•re  organiied  and  powera  gninted,  all  tho  iiM»na  «nd  authority  ueoewury  for 

the  eierviae  of  their  funetiona  are  alio  impliedlj  oonforred,  thouKh  not  oiprenNly 

mentioned.     A  sinKlo  illuiitration  will,  I  think,  render  all  thia  pn-ltj  obvioun.     In 

1870  the  Local  LeKialature  paawd  nn  Aot,;KI  Vie.  oop.  ft,  by  whioh  witneaaoa  oMmU 


be  aworn ;  their  evi- 

of  thehin(t--iti 

tboy  do  or  no,  for 

k  rathur  and  uloro 

ire  implied,  and, 

A 1101)  iri  nc!04)aaary^  I 


ned  before  aeloot  oommitteoa  of  the  Houao  muit 
Jenoe  in  now  given  under  oath;  tbittittature  ia 
binding  force  no  one  I  believe  aerioualy  diaputoi 
aa  altting  here  in  thia  caM  it  fa  a  pitrt  of  the  la 
Mpcolally  a  law  of  Parliament.     Tho  right  of  . „.„ 

if  peraona  refuw),   the  power  of  oomiMilIing  ttei   ^  

proHurao.     Ifao,  they  must,  I  apprujiond,  bo  flratTrouKlit  b«foro  th«  Ho'lic. 
If  the  Houae  doea  not  powoHH  thia  power,  thoatatutc  would  be  «  dead  letter  und 
to  moHt  practical  intcroat«  and  purp  >ao«  inop«ratit«.     From  all  thia,  therefore 
it  aeemfl  plum  to  my  mind  that  tbo  lloune  does  poMaoBa  from  necoaaity,  and  by 
implied  and  inherent  prerogative,  indeiKsndent  of  usage  or  prooodont,  thohower^ 
claimed  in  tlw  preaent  instance.     Hut  if  we  hcNitate  in  regard  to  this  view  of  the 
Hubjcet,  Aoei  there  not  exist  a  usagct— a  jurisprudenoo,  «o  to  spotik,  in  matters 
relating  to  the  powers  of  tho  Local  Pariiamout  of  Quebec^  which  must  go  fi,r  to 
remove  all  doubt  in  reference  to  thoNo  powera,  aa  claimed  in  tho  present  instance  ? 
.  If  there  no  evidence  of  an  authoritjr,  long  exercised  by  our  Pariianient,  an^ 
which   may,  at  least,  assist  us  in   coming  to  a  safe  conclusion   in  a  coae  like  tho 
present  ?     1   think  we  have  precedents,  and  dcciaiona  of  considerable  value  and 
itDportanco    in     this    natter;     and    in     invoking     these    prooedcnts     n„d 
these  decisions,   I  do  so  to  corroborate   the  view  of  the  case  whioh  «b 
just  presented.     Thoy  do  not,  I  apprehend,  contradict,  or  in  ony  way  invanSsf 
but  they  confirm  tho  aoundneasof  tho  argument  based  on  implied  and  neoeasary 
Fwer ;  ond  furnish  proof,  if  such  were  wantipg,  of  tho  existence  for  nearly  a 
century  of  tho  law,  usage  or  outhority  hero  contended  foi^  and,  firat,  I  would 
remark  that  we  need  not,  we  cannot,  go  back  to  tho  middle  ages,  exploring  and 
«arch.ng  for  a  lex  etconmetado  ParliamenH.     We  are  not  called  upon  to  re- 
vert  to  the  times  and  eventa  beyond  which  tho  memory  of  man  runneth  not.  a^d 

irHr ""V;^ '' *!•' '"'''^"^-  ^''^ ""^ p'*'"''"^' ?«'•>•?"' >°-'™°«vo 

speculations,  but.  according  tQ  'my  view  of  thjs  qoso,.  they  lie  ouUide  and  bo- 
yond  the  enquiries  we  ore  called  upon  to  make.     In  the  Unit^  -States,  they 
date  the  laws  and^usages  of  Congress  from  tho  formation  of  their  conrtitution;  " 
and  we  may  safely,  and  must  from  necessity,  trace  ours  from  the  organisation  • 
^our  Government  under  the  British  Crown  to   the  present  day.     Our  con 
rt.tutioD.1  retrospect,  if  I  may  so  express  it.  is  not  bo  extensiv,.  nnr  hnn,nn  nn^ 


-V  J««in.;  hut,  arttesame  ffme  tE^i;7rn"ot  s^sy  or  hiatS^rhey 


are 


-• 
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J    ,  U,iK..     These  persons  were  brought  before  the  Bar  of  tl,e  House  on  general 

■  ^  W:.rn.„ts,  some  for  broaeh  of  privilege,  some  for  refusing  to  give  evidence     d 

oT  h."  TTT'  """  '"  "'"•'  "^^^  H'^"-'  «"<^  oLrs  for,delinquen  i" 
.  co.n  zable  by  Parhament.     In,  the  re^t  or  pending  ease  of  the  Tanner 

Exchange  or  Swap  as  .t.s  popularly  ealled,  witne.^es  have  been  summoned  and 
w^rn  and  reluctantly  gave  evidenee.     There  are  more  and  many  other       tances 
not  necessary  to  ment.on  here,  in  which  this  inherent  and  necessary  power  of 
riirhamcnt  has  bten  repbatedlv  exercised      ^nm»  «p  *i.  . 

ed— woro  hPon„i.*  UP-    ,'^'ff^'"^'"^'^''-    oome  of  these  oases  wore  question- 
-  ^        ere  brought  before  judical  authorify-but  the  course  and  proceedings  of 

Pa  humont  were  sustained,  or  at  least,  have  never  been  overruled.     All  th^ 

„^  .  th..,,  they  establish  noth.ng-and  in  so  far  as  usage  is  involved  to  justify  these 

^ons  and  enqu.r.es-all  the  instunces  of  arrest  and  restraint  condueted^nd  t 
*o.  ed  for  near^  a  century,  were.simply  acts  ^f  tyranny,  usurpation  of  aSrf^ 

-.    not  l,Le  so  to  decide.     I  have;  no  warrant,  no  authority  for  doing  so.    It  has 

^       been  repeatedly  said,  and  argued  with  great  earnestness,  that  there  have  been 

.       ,-  *7''''Jf»^"*«'^nd»'"ent«l  and  distinct  breaebea  in  the  continuUy,  so  to  speak 

.        -"^«"\^^ft"t.on-oneinl838^oneinl841andthelastinl867.     SoHke! 

,  w^e,  though  not  in  the  same  form,  nor  under  the  same  circumstances,  have  there 

been  disturbances,  disruptions,  I  may  say,  breaches  in  the  British  Constitution. 

le  antiquarian  industry,  the  legal  re^arches  of  constitutional  lawVers.  in  pur- 

LIi/hT    "*'  ""^  P^f-'-^^^^^y  law,  cheerfully  travel  back    over  Ihis 

'""''"*^'^C«"«»'tut,on  to  the  13th  century,  and  even  to  an  earlier  period.  With- 

W  out  .however  pursuing  this  analogy  further,  or  into  greater  detail,  as  a  matter 

^  °"f'•'"^^<'°f'"«t»0'' has  undergone  suspensions,  changes,  modifications,  and 
withal  occasional  restorations,  and  I  think  it  may  be  safely  held  that  if  Him 
fariiamentary  powers,  usages  and  privileges  ever  di^^  e^et,  and  since  tbfi,  did 

exist,  they  never  were,  by  these  vicissitWes  in  our  constUutionai  hifltoryTmodfc 
fied  or  abrogated ;  and,  inasmuch,  as  fBfe  Confederation  Act,  in  this  respect  at 
^t,  has  left  „.  where  we  were-that  is,  independent,  suprepie,  withinouTown 
sphere  of  legislation,  it  cannot  be  said  to  have  interfered  with  thew  laws  and 
usages  of  Pariiament  such  as  they  existed  in  1867.     Thus  theft  as  I  view'lis 

,  P'*'"*"\°«^b«'"«'-«"«' the  authority  and  inherent  privilegesofthe  House  of 

.  Assembly,  hiive  virtually  continued,  though  occasionally  in  abeyance,  throftgh 

all  thj  changes  of  our  Constitution,   and  they  exist  now  in  as  full  force  as 

-  tiiey  did  for  a  long  time,  and  immediately  previous  to  Confederation     I  con- 

_ Bider  myself,  therefore,  bound  by  what  I  regard  as  an  established  usaw,  and  I 

cannot  ,n  the  ftce  of  all  this  decide  that  for  .nearly  a  century,  and  *  to  the 
•  V     present  day,  the  Legislature  of  this  CQuptry  has  in  fhn  in^m ^^..t.fl^t^^ 


-  ■"'  A,  .,-:v 
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•nd  which  m  ptrt  illustrate  its  history,  been  acting  as  a  mob,  perpetrating  il-_,  Exp^t* 
legal  acts,  and  guilty  of  flagrant  tyranny  and  violations  of  the  law  of  the  land.    SS«^' 
Snch  an  assumption  on  my  part,  in  view  of  the  arguments  from  necessity  and 
usage,  above  set  forth,  would  not  only  be  inadmissible,  but  at  the  same  time,"  it 
would  be  simply  a  preposterous  judgment.     It  is  unnecessary  to  refer  at  length 
on  the  present  occasion  to  the  decisions  of  the  highest  tribunals  of  England,  or 
to  the  opinions  of  eminent  judges  in  their'ipourts,  ir^  order  to  show  that  the  view 
here  taken  as  to  the  inherent  authority  off  ParlroKhBt,  and  the  force  of  parlia- 
mentary precedent  and  -UBRgo,  evenin  subordinivto  legislatures,  such  as  ours, 
have  been  fully  sustained,     I^on'e  of  these  oases,,  it  is  true,  are  exactly  in  poi^, 
but  the  principles  there  laid  down  dledrly  show  'tlijit  our  decision  in  this  case, 
■  upholding  the  power  and  authority  of  the  local  ieglHlature,  is  in  entire  conform- 
ity with  what  has  been  thomlaiJ  down  as  law.     I  have  been  induced  to  go  morw  ~^ 
fully  into  the  above  considerations  than  I  dccitf  at  all  necessary,  in  order  to  dis- 
pose of  the  questions  submitted  for  our  consideration,  in  consequence  of  the 
dissent  of  my  honorable  and  learfaed  colleague  on  my  right,  who  rests  that  dis- 
sent  upon  grounds  which  this  Court  regards  as  untenable.     But  it  is  not  essen-    '       ''"' 
tial  that  these  questions  should  be  raised  at  all.     We  have  a  positive  law,  a   ' 
statute  of  the  Local  Legislature,  the  33  Victoria,  cap.  6,  which  disposes  at 
once  of  this  case.     The  2nd  and  9th  sections  bf  that  Act  are  decisive.     It  is*and  ^ 
has  been,4ipwever,  argued  that  that  statute  is  unconstitutional.     I  do  not  thinlc 
so.     I  am  f^  to  admit  that,  under  the  rulings  of  our  Courts/where  a  local        / 
statute  is  in  jpalpable  and  flagrant  contradiction  to  the  Confederation  Act,  or  in 
conflict  with  a^  Act  of  the  Dominion  Legislature,  the  judicial  autoorfty  of  the 
local  tribunals  is  bound  to  declare  such  a  law  unconstitutional  and  inopeVative. 
If,  however,  there  exist  a  doubt,  that  do4bt  must  bl  given  in  favor  of  the  con- 
stitutionality of  the  law,  and  the  statute  should  be  linforced.    In  this  case,  I 
apprehend,  there  is  neither  a  manifest. conflict,  nor  can  a  doubt  arise.     I  am 
cleiirly  of  opinion  that  our  Legislature  had  the  power  to  pass  that  law— it  has 
not  been  disallowed— it  has  been  in  force  for  five  years,  and  we  are  bound  by 

it ;  and  being  so  bound,  we  need  not  appeal  to  any  othor  authority  or  law^  in 
order  to  decide  this  matter.    Thus,  therefore,  as  it  appears  to  me,  u^on  the         ' 
three  grounds  above  adverted  to,  1st,  the  inherent  and  necessary  powers  of  our         V 
Local  Legislature;  2nd.     The  usage,  precedents  and  decisions  jn  relation  to      ' 
the  powers  of  our  Legislature  for  nearly  100  years;  and  partly  under  and  in 
virtue  of  the.  clear  and  peremptory  authority  and  rwiuirementa  of  positive  laws, 
'  the  3a  Tic,  cap.  6,  and  the  statute  of  the  samife  year,  which  authorises  th^ 
administration  of  oaths  to  witnesses  examined  before  committees  of  the  House 
we  are  bound  to  quash  this  *rit  of  habetu  corp«»,  and  to  uphold,  in  so  far  a» 
this  casq^  involves  the  prerogativesy  of  our  Parliament^  the  authority  of  the       . 
House.    My  learned  colleagues,  concurring  in  the  judgment  now  rendered^f 
have  so  fully,  and  I  may  add,  so  lucidly  enunciated  the  view|of  the  court  *that 
any  farther  observations  on  my  part  would  only  weaken  their  eJaboiyrteexpositioa 
of  the  positive  law  whielT  we  regard  as  decisive  of  this  case. 
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Cto^Hrthur     The  judgment  is  recorded  in  theM  words: 
OaiiMmu.       .MThe  Court  having  lieard  ooaoBel  oq  behalf  of  the  petitioner. «nd  of  the 
Speaker  of  the  Legislative  Assembly,  and  examined  the  petition,  writ  of  Aafteai 
corpm  and  return  thereto,  doth  quash  the  said  writ  of  hahea*  eorpui—"  (The 
Hon.  Mr.  Justice  Uamsay  dissenting).  « 

"Writ  quashed.* 


/ 


,»    k^- 


E.  Carter,  Q.  C.,'ds  WE.  Kerr,  Q.  C,  for  the  potiUoner. 
T.  W.  Ritchie,  Q.  a,  &  L.  0.  Lorang'er,  for  theSpe%kdr. 

(J.K.) 


">, 


» 
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__    MONTREAL,  aOTH  FEBRUARY,  1875,    - 


€oram  DoftioN,  C.  J.,  Monk,  J.,  Tabohebeau,  J.,  Ramsay,  J.,  Sanborn,  X 

Ex  parte  Z>ui;cmoy,  and  Ex  parte  CSI^rf. 

"■"  "2 'JrJ^Tl'Tnd  «if  ?«'''.h''''*'^  **"" «"'*<«" ^P»"  •  '^t  '"««6e«"  Corpus,  c«not 
De  vrMtcd  •  second  time  for  the  Mine  oiue,  or  where  no  new  or  other  cuse  of  armt  I. 
di«oIo«Hl.  And  this  principle  wm  held  to  apply,  though  it  .ppewed  thai  JSetTrrTnr™ 

.  quashed  o»  the  anit  occarton  by  a  J„d«e  in  Sber..  SS  grouKS^^ 

WmUar  wen  subsequently  held  by  the  Cpurt  to  be  iosn«^nt.  ' 

The  petitioners  Denis  Duvernay  and  Honors  Cott^  severally  petitioned  (Feb. 
18)  for  th«5  issuing  of  a  writ  o(habea»  corpu,  addressed  to  Chnrles  Gameau. 
Esq  sergeant:|t-am8,  eommanding  him  to  bring  the  petitionee  before  the 
Court  of  Queens  B^nch,  and  the  causes  of  his  detention  without  defe  and 

?Tu  *?"';  *'i.  .f """»'  «f  '^'^^  »nd"  which  the  petitionei^e  in 
custody  be  declared  illegal,  and  be  quashed  and.set  aside,  and  the  said  pTtition- 
ers  bo  discharged  from  custody.  ^  >  ,, 

The  Court  ordered  the  writ  to  issue,  returnable  the  following  day     ' 

It  was  contended  on  behalf  of  the  petitioners  that  the  warrant  of  the  Speaker 

of  the  Legislative  Assembly  of  Quebec  should  be  quashed,  on  the  ground  that 

he  arrest  was  for  the  same  causd^  that  already  decided  by  Mr.  Justice  Ramsay 

m  Chambers,  and  the  petitioners  could  not  be  arrested  it  second  tim^  for  the 

same  cause.     Ante,  p.  212.  «  "ure  lor  luv. 

Judgment  was  rendered  by  the  Court,  Fob.  20. 
Taschereau,  J.  (dissentii^:i     ' 

M.  Duvernay  arrets  par  le  sergent  d'armcs'  de  I'Assemblee  Ldgi^jitivedq  la 
Province  de  Qu(Sbec  en  vertu  d'un  warrant  ^manant  de  cette  AsseSS 

bref  ciAa&ea,«,r^«,  surleprincipe  que  le  warrant  est  iUdgal,  insuffisant  4  sa 
Imir?  t  ^^T^'l  -.'^^*-*-.  ^t  1»'ii  n'est  que  la 'rd^dtition  de  c  M 
dmanecoureluiilyadpeinequinzejours  pour  les  momes  causes,   et  par sa 

requetoquilaccompagne  d'un  affidavit  ilnoipdemandeeamise  en  liberte  ^ 

tio^r"'^' f -1^'"'™.*  etn'exprime  aucune  cause  ou  raison  de  son  emana- 
tion, en  un  mot,  il  est  identlquement  le  m6me  que  celui  dej4  eman^  centre  t: 

'Leave  to  appeal  to  tl}^  Privy  Council  ffflfl  refused. 
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Davernay,  et  il  n'on  differe  en  rien  si  oe  nW  quant  ft^  date.  M.  Cott6  a  soulevd 
par  ses  avooats  les  mSmes  questions  qiie  oeUes  souloWos  dans  la  cause   de  M 
Duvernay,  savoir :     lo.  L'ilWgaUt6  et^  I'insuflBsnnce  du  warrant  comme  dmand 
dunr^oi^s  Ldgislatif  ne  poswJdant  pas  le  droit  d'arftter  ainsi  sommairement  le 
RequdraDt,  et  comme  be  contenant  pas  les  causes  d^son  arrestation  et 

2o.  Eq  BUS  de  ces  deux  motifs  il  pretend  qu),^ant  d^jA  6t4,  arrfitd  une  pre^ 
iKiero  fois,  il  no  pourrait  I'fitre  une  seconde  fois  jiour  les  m6me8  causes 

Je  dirai  de  suite  que  M.  Duvernay  a  produit  au  soutien  de  sa  RequSte  un 
•affidavit,  par  lequel  il  pretend  dtablir  qu'il  est  arrdt*  pr^cisdment  pour  4  mOmes 
causes,  quo  celles  pour  lesquclles  U  avait  m  a^t^  la  premidre  fois  et  libdr^  par 
Jf.  le  Jugo  Ramnay.  Ses  avocats,  MM.  Carter  &  Lacoste,  sur  I'eipressioa  ' 
unanimodo  cette  cour  qu'ils  no  pouvaient  pas  en  vue  do  la  decision  do  qette 
cour  donn^oU  y  au  peine  trois  jours  dans  la  cause  de  Jfe  D.nsere«„,  W 
abandonTK5.t,oute  discussion  rolativement  A  I'illegaiite  et  Tinsuffisance  da  bref  lui- 
m6me,  mala  ils  ont  fortcment  et  habilement  insist^  sur  la  seconde  objection 
savoir  oelle  relative  Aun^ouvel  emprisonnement  par  la  mSme  Assemblee  Legis! 
native  deordte  centre  lui  pour  les  mgmes  causey.,  • 

En  adjugeant  sur  la  Eequfite  de  M.  DuvlJn«^  11  ne  fauti  pa»  mettre  en  ligne 
de  comptes  oe  que  nous  aurions  appris  paj  les  journaux,  par  les  bruits  de  la  rue- 
non,  de  telles  informations  ne  peuvent  qu'ega^,  et '  ne  sont  pas  destinees  A 
mfluencer  les  tribunaux.  Nous  devonscomme  le  plus  Wt  Tribunal  Judiciaire 
de  la  Province  de  Quebec,  mofltrer  I'exemple  et  ne  deftr  que  suivant  la  preuve 
Ams,  done  nous  n'rfvona  a  nous  occuper  que  lo.  de  la  question  de  savoir  si  m' 
Duvernay  est  arrets  pour  les  mSmes  caus^  que  celle^^ui  ont  motiv^  son  pre- 
endu  premier  emprisonnement ;  et  2o.  si,  cette  identif'de  causes  6tant  dtabli 
1  Assemblee  avait  le  pduvoir  de  decerner  un  second  ordre  de  HtmeneryLfearrc 
sous  la  garde  du  sorgent  d'armes. 

Dabord,  comment  Savons-nous  juridiquement  parlant  que  les  causes  sont  idcn- 
tiiiuos  ?     ~  ""  V  -        '  -     . 

yi  Duvernay  pn».  plus  que  oette  cour  ne  Ic  pcut  dire,  carle  premier  comme 
l«  second  warrant  n'exprimaitauoune  cause,  tons ^leux  ils^dtaiedltonrus  en  * 
tormc^  a„ss,  generaur-quc  possible.    -C'est  done  sur  des  rapportsTe  iournaujc 
que  M.  Duvernay  s'est^ru  justifiable  de  croire  &  l'identU«  do  causes      Ld^ale- 
ment  parL^nt,  il  efit  etd  imprudent  pou|lui  de'>irer  k  cette  identity,  et^lFsant 
atteutivemcnt  son  aflSdavit  on  verra  qu'il  se  contente  de  dire  e»  termes  gdndmui 
que  le  cobtenu  de  sa  Requite  est  vrai,  et specialement '«  qu'il  n'apas iU  coum-  ' 
■Me  daucun  mipris  de  l'As,embl6e  LigUlative  ou  de  ses  oomites,  le^emenf 
constituds,  et  de  plus  que  depuis  la  reddition  du  Juge'ment  de  rHoaoraWe 
M.  le  Juge  Ramsay  il  n'a  pas  eteassign^,  ou  enjoint,  ou  nKjuis  do  comp,- . 
raitre,  qu  il  n  y  a  pas  de  raisons  pour  justifier  une  seconde  arrestation,  autres    " 
que  celles  qui  ont  taotiye  sa  premidre  arrestation,  et  sur  lesquelles  unjuge-  * 
went  final  a  dte  prononc6e.    Ainsi  done  M.  Duvernay  infere  qu'il  est  arrgtd  pow 
les  memes  causes ;  je  crois  que  sa  conclusion  n'est  pas  logique,  et  qu'il  aurait^ 

T  I"'**  "  T     ""*  ^""^''  f  *'*  •*"'  **"*  """"^  ^^^""^  ^^^  P"  W"  «e™«ntt 
"^  flu  qua  M.  Duvernay -jejh9ut.prouvef  par -^^ ■•  ■    ■ 

A,     ■  •  ..       ■  ;  ■  ■    '  ,:  ■ 
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^DumwyMd  '»'<i™  ""Station.     Bt  lui  awrait  failu  en  faire la  prejive  par  temoina 4 d6faut 
*'«,P»rte      <lu  dossier  de  prouder  celteidontite.    Ce  serait  une  maniere  b|,eu  oxpeditive  do 
Bc  dobaraHser  d'iin6  double  responsabilitd  que  cello  employee  par  le  Requdrant.' 
D'ailleur?  M.  Buvcrnay  est-il  juge  et   tdnioin  ■oompotent  pour  pouvoir  jioug 
diro  que  dra^  sa  premiAre  incarceration  ilne  s'est  pas  jendu  coupablo;  d'un 
iiiopris  d(ir  As^bloo  Legislative  par  libollo  conteAu  en  son  Journal,  La  Minerve,  • 
ou  (lu'avant  niCftio  la  prttcndu  oflFense  pour  laquolle  il  a^dtd  arrfitd  uno  premiiro 
/      '    fois,  il  nci^  s'etaitjtas  exposoc  H  une  censure  autre  quo  cello  pcyjr  laquelle  il 
nvouc  avoir  cto  arrSte  la  promiore  fois;?    ft  est  done,  je  le  ropote,  impossible  de ' 
dire  quo  Ifc  causes  d'arrestations  soient  identiqucs.     Nous  avdns  par  une  majo- 
rity do  quatre  contrc'Hin  dtSclard  quo  rAssembioo  Legislative^c  la  Province  de 
QuiSbec,  avait  le  droit  et  par  un  texte  special  de  loi,  et  par  un  usage  qui* a,  <^m- 
— '—^-----  -  nicncoen  17^3,  et  par  la  noqcssit^  et  leabesoinff  de  la  legislation,  d'envoyer 

qudrir  pcrsonncs  ct  papier  sans  motiver  I'ordro  ni  exposer  les  raisons  de  son  xi- 
-    quisitoirc,  et  que  ce  r4quisitoiro  pouvait  8*exorcor  en  1*  maniorfet' forme  que 
cette  Asscmblee  jugerait  »  propos  d'adopter,-  et  noiis  avoris  sanctionnd  la  forme 
du  warrant  dans. I'aflFaire  do  M.  Danscreau,  comme  n'e&nt  qu'un  shnple  man^ 
dat  d'amener,  un  ordro  de  comparution,  et  celui  qui  nous  est  soumis  aujour- 
d'hui  est  dans  uq^orme  fdentique,  et  si  noud  voulons  otre  consequenis  aveo  nous 
mcmes  il  nous  faut  mainionir  celui  ^mane  contre  M.  Duvernay.    Je  ne  r<|pe- 
terai  pas  ici  ce  que  j'ai  dit  au  aoutien  de  mon  opinion  dans  la  cause  de  M. 
Dansereau,  ni  ne  reprodnirali  les  autorites  nombreuses  que  j'ai  oit^s  en  exposant 
mes  vues  en  cette  ocoasfon^mais  je  r^pote  que  si  nous  voulons  etre  oOnfequents 
il  faut  maintfeJ»ir  notre  premiere  decision,  il  n'appartient  pas  a  cette  cour  de 
faire  un  code  de  pi(pcedurc  pour  les  deux  branches  de  la  Tdgislature  et  leur  dieter 
la  foniie|js  leiffs  decrets,  lorsqu'un  acte  speoiaks  (l'acte"33  Vict.,  cb.  3,  section  9,) 
donne  carle  blanche  \  cet  egard  k  I'une  ou  i  Tautre  des  Chaiiibres  Legislatives. 

I'assant  maiiitenant  i.  la  question  de  savoir,  si,  on  supposant  pour  admis  que    ' 
M.  Duverriay  a  etc  arrotd  cette  fois-ei  prccisement  pour  los  meiues  causes  que 
cellos  qui  ont  motive  sa  premiere  arrostation,  rAssemblee  Legislative  a-t-eHe  le 
dBoitde  I'arrt'ter  une  scconde  fois,  vu  qu'un  juge  I'avait  libelee  surbrcfrfVta-'" 
^ms  corpus  d'abord  pour  "dofaut  d'expression  de  causes  d'arrestation,  et  aussi    . 
.     pour  illegality  du  warrant  comme  dmanant  de  I'AssembliJe  Lc'gislative  de  Que- 
bec, qui  suivant  I'opinion  de I'Honorable  Juge  qui  a  ordonno  sa  mise  en  liberte, 
n'avait  pas  ce  pouvoir.  _  < 

C'est  une  question  oiseuse  pour  le  moment,  car  je  erois  avoir  domontre  qu'il 

n'y  a  pas  identity  de  causes  d'arrestation,  nfaisvk  ddsire  exprimer  toute  mon 

opinion  sur  une  question  aussi  importantc  qu'intdflssante.    Je  ne  me  cache  pas 

que  le  chapitre  95  do  nos  statuts  refondus  du  Bas  Canada,  section  1 1 ,  dans  le  biit 

.      de  protC'ger  la  libertd  du  sujet  et  pour  prdvenir  la  repetition  d'incarceration 

#  pour  les  momes  offenses,  dnonce  que  "pour  prdvenir  toutes  injust^s  vexations 

"pour  prises  do  corps  r6it6T6ea  pour  le  memo  delit,  aucune  personne  dlargi  sur 

■  "  Jmleas  corpus  aa  poufra,  en  auoiin  ,temps,^etre  encore  emprisonnd  ou  pris    , 

^^  "  au  corps  pour  le  meme  d«$lit  par  aucune  autoritd  quelleconque,  autrement  que 

A  ^'  sur  un  ordre  de  la  cour  devant  laqnelle  il  eat  tenn  par  acta  de  cautionn^megj^ 
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"  do  ooniparaitre,  ou  autre 'couriiyant  compdtenoe  de  I'affttinj,"  de  ne  puis 
r^voquor  on  dftuto  leseno  do  coatatutni  iui  refuser  mn  applioation.^me  vis-a. 
v«  do  1  i^saenibldoLdgifllative  en  raison  de  ce.  que  lo  lor.warrant  f^  mm  de 
cottf  ot  annulltf  par  un  tiibunal  compdtont  et  qu«j  ^  d«5owion  e8t%ale.  M  Du- 
vernay  acquittd  de  I'offenoo  par  oo  jugement  qu^qu'en  soit  la/vileir  Uftnie 
apr^slexpresfliondoropiniondo  cotto  cour  donnoe  dan8  une  okuge  ideiitique 
(cello  dcM.  DanBe|-6au),avaitBujetdo  croire  otre  acquits  d/. tout  blfiraVet 
avantdfitre  .nquioff  ^do  nouyeau  pour  la  n'.emo  offonoe,  il-pouVait  osp^rer  itre 
.  mis  on  dcmcure  d(j  riouveau.  ■■         / 

li^'trT'  ^'  ''"'  ''^'^  ^'^'  ""  '*"'"*  «o  s'appHque  pas  mcL  prLnt,  vh  que 
l.dentit6  dc8  causes  pour .  lesquellos  M.  Duvomay  a  W  arr^ti  n'est  ias 
'prouvde.  .  ,:  ^      7^_.  ^^,^ 

Jo  suis  disposd  A  oasser  lo  brof  d'habeai  corpui  «t  A  Joiiner  que  M   dF 
_  vcrnay  soit  rcmis  sous  la  gardd  du  sergent  d'armes,  et  j'onis  autant  quanU  ce 
qui  conoerne  le  bfef  d'Artftm*  crtr;)f<s  pris  par  M.  Cott^/    , /y-' 

DORION.C.  J.,reBM»rked  that  there  was  no  difference  i/opinion.inong  the 
Judges,  that.no  one  could  be  nncHted  twice  for  the  samefoffence  o^under  tU 
same  warrant.  Here  theonJy  difficulty  .was  whether  it  wis  proved  that  Messrs 
Duvernay  aud  Cott<5  had  been  Arrested  for  the  same  offfe  or  fo?  the  same 
cause  ^. before.  The  warrant  was  absolutely  in  the  saMe  terms.  There  was 
whfh  2f "'  W  ^'I^  M  occurred  since  the  ipwshiJg  of  the  first  warrant 
which  could  justify  the  issuing/of  the  presenV^arrantJ  Of  course  it  might 
have  been  competent  for  the  coiWl  Ir  the  Speaker  to  traverse  these  alWa- 
^ons,  had  It  been  possible  to  doso^  it  would  have  been  competent  for  theb  to 
bring  evideow  to  establish.thtft  the  arrest  "was  for  a  difejsnt  cause.  Butwith 
this  affidavit  before  it,  the  Court  could  not  but  believo  t^  ihe  arrest  was  for  the  ' 
sar&^Hsause.  To  allow  such  a  proceeding  would  be  just  aHowing  an  appeal  from  ' 
Judge  Kamsay  s  decision.  It  must  be  said  that  the  general|warrapt  used  here  was 
defective.  In  the  case  of  Mr.  Bansereau,  the  principal  question  was  the  ri-ht 
of  tho  Legislature  to  bring  witnesses  before  it,  and  His  (Honor  said  he  yielded 
hts  opinion  upon  the  minor  point,  as  to  the  form  of  the  v«iarrant,  though  sfcronc- 
ly  .mpre=«ed  with  the  difficulty  created  by.tte-general!  for^i  oAhc  warrant.  ' 
The  difficulty  might  have,  been  Voided  by  pSlTrfg-a  few  additiouAl.  words  in 
he  warrant.  It  had  beeiv  asked,  .was  the 'Court  goingi  to  make  rulbs  for  the 
Legislature  of  Quebec  V  The  Cdurtwas  not  doing  s^butiftbe  Lec^islaturc 
chose  to  exercise  a  quasi-jAdicial  jurisdiction,  it  was  the  d^  the  Court  to  se« 
that  thcforms  of  law  wore  adherc*-to..    Thp  petitioners  io^he  set  at  libertyj 

Sanborn,  J.,  had  felt  very  considerable  difficulty  with  resp(Jct  to  the  poil 
and  for  a  time  symj^thizod  with  Mr.  JoSticc  Taschereau.  The  geJii^al  principle 
must  bejccognized  that  a  party  cannot  bo  put  in  jeopardy  a  second  time  for  the 
Bame  gffonoe  Tho  Legislature  should^  have  stated  that  Messrs.  Cottd  and 
Duvernay  had  refused  to  appe.r  since  thb  first  arrest,  and  plaeed  them  in  con- 
tum^y  agaiM,  A  p^rty:onQe  dischirged  upoi  »  writ  of  Habeas  Corpus  was 
^uppo^d  to  be  acquitted  upon  the  f^rtijular  grourfds^for  which  the  fiist  arrest 
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DuT^nKf^d  '•"*  ^nde^l^d  tKoro  )i|a8t  be  very 
.  *[!'J,;'*«     aftain  takeii  into  oustodjr.        ' 

[  (M"NK,  m  ■  t|>«)ught  if  the  Crturt 
,V     '  /6"6<i^  issuedvi ptR  only  would&in  so^ 

bu^i  it  woulj))^  scttiiJi^  asidoftne'IIabi 
-     .;^^  >i|i^i|ireedo  tH^ct. '  Tl|i  difficulty 

•    ^^    f  ■  ilii|W,W.The'CJci\in  cot^d  not  know* 
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ptted  to  Some  extent  at_^lio  vm,,  »i.f>»  *■•«  vuu.i^  ]i 

|iVit^  vJ||i(eli  Lj01guou»vtliokbt'lil^4kljtl  taken  ._™„^ 

'  '"■' ' "'  ^'  ■■'   '    '  *•'    "■"■"^  noja  iqivtWof  form  IS'  qI 


l<fi!»l 


intitir*^!^^ 


m3 


nmintain  the  last  wtrrant 
legreio  be  aettiaf;;  '>'*i<ttLAlagn(L 
Corpus  \^ct.  Illo  wlitiot  pri 

was  I'^Mlll  on«*^%|«ko4Df  ,nff«^ 

the  cte&lijlptho  arisest,  tli'ou^  Jt 

le  t^aus^';5J^deWyMfl^;|  M^ttS^ . 

was  noii^^  ^*''"*''^*^P'<''li|^'^^'Jl?liif 

4  tho_p'i^^'  Uv.  -DaUserBai^'-.^^'.p^l^^' ' 
j^  did  not  come  before.  tli^^DourtM 
il(^eiV«d.     In  thoL  absdnoe'lf  aqy  evi- 
t'o  have  been  undoubted^inade  out 
'f^i^l^^ll^^w  <lffenc«,  .  Aa  a  matter  of^  fiidlMthoy  had 
ii^  ilitir-fiif^^iij^har^e-,  they  had  not  beeb^  jnAm'- 


iUHO.' 


my^m&m 


■;:  *;tuww- ^:  >pj-*M^^  ,   -  -  n-'    :^  Kp 

|,; f Heju|teB^¥^ccoi^^  ,  ■  •   /  ■ , .  I;-  ill'  „pj 

^  f  j?<'j>!^P''  ^"f  *^®te»«'"tivo  A»90ni^^^^  the  petitiqnllijrA*  oiWea* 

4%ip««  *H  "^^W*  ^Kretpi  pn,^  u)>o%  the  wholfe  mature  deliberatJbdSin" 

gij^dferi^g  that  it  apppa|g  frof|^th^MderipeJn  this  matter; that  ili&se 

^J^tlib  petitioner  ha^l^ccn  arnefe^^^^  now  under  rcpti^hiti  is  the 

V   ,  «^Wse'fbrwhicii  the  petttigner  was  arrested' qrt  i^  warrant  Jroiu  thijLegisIa- 

i  ;  j  T       *"f"Ji^^™Wy  of  the  Provin9|  of  QucW  dated  oh  thto  3rd  of  February,  1875, 

f  ■  tip'^         «  '^  ''"^"'*  '^'^"*  '^"•*''°  *"'  oftoli«ebruarys  1875,  M  by  thnt  iudg- 

H  '^  fi'  -i  i       ''  '  m^t'jh(^arrcst  nndMetention  of  the  petition«Hf  was  declared  ilfecal-      ^  i  '•  »       4 
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• '^"^'^*'^"^"*^"*  ^'^^  warrant  in  this  cattge  di&loses  ho  new  or  o»bir|«im8e 
^^1^^  fi^r  is  there  any  evidencjp  that'the  eafise  is  different  ; 

,  f'i^otH  i^aintarn  the  said  writ,  doth  quash  tbfcAaid'Warrant  returned  to  thi» 
^urfVythe  Sergeant  at  >rms,  and  on  which,  the  VoUtioner  is 'detained,  ani 
tpSipetitioner  is  hereby  discharged  from  custody.'" 

's*^*^    Speaker's,  farrant  qui 
T.  W,  Ritchie,  Q\  C,  and  L.  0.  Lofangir,  for  thkspeaker. 
r^  4  Cqfrt^r,  Q.  C.,pd  ^^.^^err,  Q,  C,  for  tbo  petition 
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M0NT8BAL,  30^  OOTOBBR,  1878. 
Coram  JoHHSOir,  J. 
Ko.  1S8 
Cfhanh,  Atty  Ggnl.,  y\M{ddUmisi. 


Thtl  Ihtt  Lieutenant  Qorernor  lU  Council  htd  ^wer  tn  .ii.n.t.  .•.       /  ^ 
,      In  tbii  CUM,  Md  tb.t  tiwt  power  wa.  lo^-Hv  «T^.!Ji .     !  '**  '*"'  P'"*''*'*^ «"  quMtlon 
a.  Tb.t  tuoh  (Mlenauon  wm  bo^J^.Th        '  ««r"»^  «•>  the  prewnt  InitMoe. 

»»«  pm,  .t  do«,  not  «.m  to  h...  been  uM  fo,  .n,  i„|„vXr^  T 
W.  .ttrected  n>«.h  notiee  f™.  ,p.e„Uto™.    Tht^JlZT 

■      »i  rl*  .™ ''°"''  »""'■»"'' ■  *•' »  "•"';  1874,  .pStion  .* 


A 


\  *■ 


••%.> 


y 


« 


It 


iii; 


» I 


5^' 


%:2Qtltltjttiy^^ 


^-"  :-.#-\-  ■-•■,.; 


"u^./-  i 


:C-.,  B^V-^ 


:v>  /, 


-y. 


-.«>.» 


254 


SUPERIOR  OOtTRT,  1875. 


i^tt7.-o«ii«r^^d«<'!"'a^>on  goes  oo  to  uy,  '«^tfi«  Mid  Job;)  Rollo^tddTsmian,  woll  knowing  Uie 
IMdlMDiu.    pi^niiHoi  aforciaid,  but  wrongfully  and  unjustly  Qontriving  and  intending  to 
defraud  and  injure  Her  Mujcsty,  and  to  obtain  and  ncquire  tho  said  Lunatic 
Asylum  lot  without  giving  any  adequate  value  therefor,  entered  into  an  unjust 
lod  iVaudulentaereerucdt  and  combination  with  one  Clement  Arthur  Dansoroau, 
editor'and  publidier,  Frank  3ond  and  Edward  Langley  Bond,  brol^^rs,  and  oo- 
ISartnors,  under  tho  style  and  Ann  of  Bond  Brothcn,  and  Wolter  Munson  Rice, 
monufaoturer,  all  four  of  th«  said  city  of  Montreal,  wfiorcby  the  said  Walter 
llunson  Rice  undertook  to  p)ace  at  tho  disposal  of  the  said  John  Roilo  MiddW 
missocrttfin  lands  ond  prenjises,  being- of  tho  value  in  afTof  forty  thousand 
dolUrs,  ami  no  more,  and  known  ns  riumbera  one  htfndred  and  sixty-eight  (168X 
and  one  hundred  and  sixty-nine  (169)  on  the  oflBoial  plan  and  book  of  refef^oe 
of  the  Municipality  of  the  Parish  of  Montreal  or'soiae  p«t  thereof,  with  the  liewj 
of  eSceling  an  exohaiiigo  t>f  a  portion  of  the  said  land.4  for  the  said  Lunatie 
Asylum  lot,  and  whereby  it  was  ugroed  that  tho  said  Uond  Brothers  should  furnish 
the  moneys  that  migjit  or  should  bo  required  in  and  about  thetraid  contem- 
plated exchange,  and  |n  procuring  the  same  to  b^  effected,  and  that  the  said  Cle- ' 
ment  Arthur  Danscrettu,  for  a  valuable  consideration  to  be  paid  to  him,  should   " 
use  his  influence  as  it  politica^suppbrtcr  of  the  then  Government  of  the  Pro- 
vince of  Quebec,  and  as  the  intimate  friend  of  mmo  of  the  members  theftof, 
and  should  do  all  in  his  power  to  further  f uoh  unlawful  designs,  and  should  make 
and  pcocure  to  be  inado  oertaio^  fraudulent  suggestionsr  and  snoul^  ^ucSal  aCMl  > 
^     procuiie  to  be  opnoeolcd  material  facts  (tho  wholo  as  hereinafter  aet'-forth).  in 
order  to  have  the  said  exchange  carried  out  for  the  benefit  of  the  said  John 
Rollo  Middlemiss  arid  his  said  confcdcrutc!).  « 

"  That,  in  punuanie  of  the  mid  wrongful  and  unjust  design  on  the  part  of 
the  said  John  Rollo  J^Iiddlemiss  and  his  said  confederates,  they,  the;, said  Bond   ' 
Brothers,  did,  on  or  about  the  twenty-third  day  of  June  fast  past  "(1874 )^|.||i^ 
to  the  8ai<f  John  Rollo  Middlemiss  the  sum  of  forty-eight  tbQUsand^doHars,  of 
which  it  was  then  agreed  that  the  sum  of  eight  thousand  dollars  should  be  at 
once  paid  to  the  said  Clement  Arthur  Dansereau,  to  be  used  in  and  about  the    " 
carrying  out  of  the  sai^d  exchange,  and  that  the  l^anc^  thereof,  to  wit,  the  BUBi 
',  of  forty  thousand  dollars,  should  be  paid  to  him,  for  his  services  in  t^e  premises 

.f  when  and/so  soon  as  the  Baid  exchange  should  have  been  carried  oal  tind  com- 

^  :  ■:   >ted.  /    .   V    ,"':■-  '  .      ■  .;      .         .,    '^  •V;-. 

'  :  «     "That,  in  rarther  pursuance  of  the  said  wrongful  and  unjust  design,  as  i«ft' 

aforesaid,  the  said  John  Rollo  Middlemiss  did,  on  or  about  the  said  twenty-thi^ 
day  of' June  last  paat  (1874),  pay  to  the  said  Clement^Artliur  Dansereau,  for 
the  pi/rpoees  iforesaid,  the  said  sum  of  eight  thousand  dollars,  and  did  thenV 

/prdmise  to  pay  him  the  said  additional  sum  of  forty  tboQBand  dollass,  whcjn , 
and  ;)0>K)^  as  the  sal^  exchange  should  have  been.com|>!(eted..  ^^  \ 

'  pursuance  of  the  satd  wrongful  and  unjust  design  of  (he  said  -  < 
John  Rollo  Mid3}emis8  and  fits  (laid  confederates,  he,  the  said  Clement  Arthur^    •■ 
Dinsereau,  did,  by  the^ercise  of  his  toUtieal  and  perffonal'iofluen^  and  o(heF;«»^ 


,»► 


8UF«RlOll"|J()QRT,  187«r. 


V ' —     *- "  -  "*** 

the  niorabort  of  the  »ia  Bxocutive  Couao  I.  and  Mi^.i!*  nf  A     ■    ..  ^ 

Public  Work»*of  the  ProTinco  of  Ouob«!  wK  °1  ^'"^^^^  f  ^8"oulture  and 

-change  effected.  „„dert:noLXtniW^^^^  •""«»•••  -'<»' 

ihat  Mr.  Arohamboult  made  his  report  to  the  Jiliooutlvera,.„«»       .u    «« 
J-ne.  and  recon,«.oaded  the  exchangerand  tfial  ot  '^271  off  '  V'"  ^*"' 
was  presented  at  a  meeting  of  th^^MI  then  held  ^  "'  '""  ''^.  ''^^^  - 

Ihen  followsan  averpioot  which  must  be  OQuaidered  aa  of  a  mo.t*„f^    !,•' 
descnpfon  upon  which  I  may  have  something  to,ay  by"  fbv^Iv^^^^^^^ 
wUlonljr.ob.ervethatitBeemsinf«.dedlode«cribeTa«dZ^ 
tiODs  in  th«  Extcumt  Council  Chamber  w.»hn..f     """*"'  *"."  *"'«»  reproBenia- 

P«.l«r  notion.  ,e.j«.,i„g  .„„.u.„Uo„.l  «„7™W.    I.  r,!f„rr  ""^ 

™«.dto  bo. .changed  tl^rrfo,  ™  o  .7lS  1  ^^.f Z /"'^h''' " 
pertiM  were  of  «b«ut  nu>l  yiluo  and  ik.i  .k.     ■?°°  ""';-  '>"'<■  'ke  Mid  pro- 

«..  Oo,.„,„  of  U,o  ..id  Mon.™.,  <ieno:,  tt'ul  ..r±  Yn  Xk^^^^ 
.    tM^tU  datanco  botweon  the  ..id  two  nroneWe.  ™  .T    T'      ^  '°  ■ 

..  ,««^  of  on.  n.i,.,  „4  th.  v.ine  orthTS^.ri.Tiir:.""!'"?"!  '■ 

..  on.  *„„d,ed  .nd  tWMitj  thp„„„a  dolLre  i„  ..»„„?*,/     "•"•tlM.t 

f«*««y«oiW.dorint.ndcdtol»«ffoM   n.X^  LT        ?t'"''' 
UnJ  io-offwcd  in  i|»b.ngo  for  tb.  uid  Li.n.  ?-T  i  ^,  '  "''  ""•  "^^ 

fact.,  and  that.  Ui  ,„oh  ftoto  boon  trnl,  rlZZS  .k      .^""'  "■  """'"I        ' 

•  •'•"^i.»ei-ft..«fe.,.d%T:^r.':;:f^ri'^^^ 

■^hr.t.bftd''"''.'"''^'"^'^*'*"'^-     I"«'-dH.I«,:  ■ 

.hieing  »I^,0OO  of  .Mb  «3r      .        °/'^'""'  ""•  ""  f^'V«>i  • 
Ih.  d«d  nf  Ik.„^.  J?  .tf^^,^  ^°  ^:t-°^'  «-  ti.  conf^e,.... 


Attf.  Owl. 
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of  the  roMrratlon  of  »  ro«d  '^J^M^HMM'*'^"'"^  ^  ^*  "f^^  «Yermeni 
iH  that  though  it  wa8  decl>|dP|iflPp5f«i<)haftKe  that  Mr.  Arohainbault 
wa»  duly  Mtjuthorix^d  to  «jp^|l  rtJrWsio^  virtuo  of  an  Order  in  Oounoil,  dat«d 
27th  Jun*,  yet  in  faat|^jiucli  Order  in  Cusnoil  ira»«ver  piado.  TbM  the 
oiohanKO  wan  inudo  with  baate  and  preoipitation,  and  that  Arohambault  knew 
the  pribe  of  llUe.^OO,  atipulated  in  Ilioo'a  iwd  to  the  defendant,  to  b« 
fictitioue.  That  abo^t  tho  aauie  tine  the  98,()UUHl|^^^tareau  received  from 
Bond  Brothera  f  U  paid  tp  Arobanibatilt.  VI4lil4RP^i9»an<iNfia  ai^iatea 
oonoenlod  thcj  (Kct  of  (loatiwnenient  of  ponaession  ;  that  oflerwarda,  about  tho  3rd 
of  July,  Mr.  tefi^,  thenone  bf  theBwmibera  of  the  (tovernniept,  having  reoeivcd 
information  9^^  made  bimldouj)t  the  probrioty  of  the  oxobange,  ooniniuni*' 
dated  wtth  QtMEjftioniberfl  of  tl^Xttavernment^iknd  tried  to  get  the  execution  of  tht 
bargain  kiu|«4afd,'bLt  received  f6r  a'nHwor  (|b«t  it  waa  too  lato.  That  after  this 
the  dcfvMJ||^  andyKiB  alleged  uonfederatesJ  finding  that  the  mortgage  for  850, 
OOO  woufit^^i^j^M/tbeir  operaiious,  requeaiBd  Mr.  Arehambault  to  d^aoharge  it 
apd  (ak^1%i^oney  initoad,  which  waa  donty  and  the  cheque  of  Bond  Brothen 
was  tak;en  bj^  the  Goywnmont  at  their  banken  and  acpcptod  n«  a  deposit,  and 
tho  mootgnge  was  dliobai^gcd.  That  a«  soon  m  tho  public  got  wind  of  thia 
tranaaotioQ*  it  was  dti^ilunoctl  and  objected  to  byr'tbo  publio  press,  whereupon^ 
Mr.  Attiba^bault,  on  the  16tb'  August,  by  deed,  ratified  the  exohongo.  ThiPP^ 
tho  Lcduo  furm  wo^  not  oo  the  20th  of  June  worthJmor«  than  $2^0,000.  That 
OH  the  tjUBUi  of  AugUfi^iMr.  Ai:pbaubault  ooknowledged  to  have  received  from 
tbo  def(;;^a&nl "  £889  1  U^ii^rrency,,,  in  fulfilment  of  an  obligation  that  the 
dcfundunt  liud  ONHumed.  • 

,  The'aoclaration  then  rcfen/  to  thWm  of|60,t)00,  and  the  sum  of  £899  lOs^  ■ 
together' making  $i3,5Q8,  wfaich  the  Gr|(||n  iBngti  into  "Court  to  abidejthe  judg- 
ment, and  eoiiftludes  for  the  reseision  of  the  eiw|iwip(e;  andime  reason's  for  this 
conetusion  ore"  then  resametyfcfaveg  liferent  pr^ositions,  u^jfollows  :-— 
"  (1)  Because  the  sftid  xl8l||tic  .iflylum  loir  was'  acqutred  with  moivey* 
appropriated  therefor  by  Hi|  Excellency  the' Governor  and  Speoiol  Council,  for 
"^0  purpose  of  erecting^hcreon  ^^bou^o  Asylum,  to  bcbome  and^  the  pitoperty 
of  Her  illfijesty,  and  the  Mtid^VlOTQld  not  by  j|ll|be  alienatijr  withottt  the 
Authority  "and  consent  of  the^ticgislatjut?   of  rou  Ptf^ttpoe "  first'  bigLf and  ». 

rfti!,,or  qoiisint  was  in  fiuHlikfer  obtailted.  ■  "k^^ 


'■       obtoll^d,  and  no  such  authorfty,,or  ^hs^nt 

\.'^         '.(It)  fieoause  "the  said: Honorabi^  Louis 

'  t,     «i^n  and  ek^ecul^.tho  said  DeecL^f  Excba), 

-■-'^l  ^andihf  ^i4'i>eodv»r£xqhanK(^  was  sign! 

<)f  H^pliinqr  ^  L1eutenant-6o'v|r< 


rnor  m 


itejsam'e; 


had  no  authority  w 
on  bebulf  of  Her  Majesty,  i 
^eeuted  withoui  any  dMer 
iving  been  ffiad^  author- 


i)  Because'  the   i'mmovaMe  prdjjKtrty  which    the  said  HonoAble  Louis 
phamb'ttultV  in-  ana  bj  Ihe  said  IWd  of  Exchange,  ai^puined  to  accept  in  the 
nAmd  of.B^r  Mkjesty,  in  exobdige  for  the  said  Lunatic  Asylum  tot,  was  not 
i^the  saiOe  as  that  •mentioned  and  "deeenbibd  in  tbe  said  report  of  the  said  Honor- 


"xble  Louis  A'SBbambauit^  and;in:~ 
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(4)  BeotUM  the  Btipul^tion  In  tlio  Mid  Deed  of  P,«K.       ....        * 
bo  »  reserve  ouroHhe  property  therein  do-^I  ^  *'''*  *''*™  »'«"''<» 

Lunttio  Avium  V  for.  roj  of  «ixtvfJ/r;."""'''^^  '"«'»''•  ••W 
I.^^ofKxch.nA.who'^^^^^^^^^  -  forth  In  the  „i. 

(5)  %.u»fl  ilk  ,„d  by  the  Mid  report  of  tho  «  iT*  u.  r 
b.ult  («>  conaenai  tp,  „  hereinbeforCtVth^  ,•'"'?'*''  ^"'-  A"***-- 
-idCk>«»itte.o^heE.«.utlvea«„oillwt^^^^^^  *'!-''  '^^'^ofii^ 
thereby  nK,omn.ended  .hould  be  made  fib  2;^^^'  *•"*  "'••"°''«°««  ' 
RoIloMlddl.«.i«ofth..un.o.thirtyV.:t^^^^^^^  u^/r'  ''^  ^'^-•*^  •'«ha 
0  the  «id  L^Uc  A.yl„„  lot.  .„d'in  heTd  l)f  f^Vrh""^' ^  ""P*"'' 
rtipulation  to  tilt  efie«$.                                     ""*''  *"  B«oh«nge  tKero  is  no 

(6)  Beoaam  tho  mid  report  of  tho  said  Hnnnr«».i  ,t  •  . 
j!«a»nHent  of  .he  K,eoutiveCouneil  ho"!  .T^^^^^^^  'I'OU..  Ar«han.bauit,  and 
of  the  sal^^Committee  of  the  Exeeu^^  Cou^c  I  I  TT'  °^  '^'  "'^  "!«>'» 
were,  .nd^i|.  of  them  „„,  obCd  bv  .  d  i-  "  """'  "'''"''^^ 
suggestions  aLrtifioea/Vnd  the  r;l:i?V  *'""7"'"'««  of  fraudulent 
t-rtofthesaMhnRonoi^iddonl'Jr^^^^^^^^^^  »>3^  ""d  on  tho 

(7)  BeoausT^Lid  Deed  of  E^r;  ?    ^nowIedRe  Vnd  consent. 
Middlemi«  thr  JCidtd  to t  f^  was  obtained  by  tho  ^id  John  Rollo 
the  consent^oC  ^TZstA^Ullf  I"  "'        ''"'"°  ""^  "^  ''«'''  *°  ''"^e  had 

The  defendant  plead.  tSr.T^iXZ'r--  • 

former  Province  of  Low.r  Canada  mLZ^^^t^  l^'  ""^  7"''"'''  ^^  »''« 
mdioaledbyitspresent«ame-«nurrr.h'!.  t!^  /«"'  ^"  ^''o  PVrpoae 
*.tlot  wasc4rned,  and  iirZZs^^^lt'""?'''^^^^     ""'^ 

Mttwpo^herplaW,.    ^Hi,  eirly  in  l^n^t^'i'^lT"".'''""^^^^ 
prices  varying  from  forty  tp  fifty  thousand  Zlt       ^  T**  *^  "''^"''«  '»  '^ 

^^t  yeK.  the  defendant:  hear!  g  of  offe«  havLT'hl      '\'K'"''  '"  ''"»«  «*• 
.  '"quiry  to  be  made,  and  was  told  It  1  ^  """*'  ^^^  '>'^'"'  ««»«<* 

■«ed  for  hospital  purp::^^^^^^^^  -  for -ale,  but  wa. 

ta  Hico  of  the  Leduo  fan.  ud  k.i™     r     '"""""V  ""M  •  promi»  of  >ilo 
"»M  b.  found  t«,  1, 1  fo  J!^  .     ?.  •'■«""'««*«  «>•  I.»o.t,.  A^Iain  lot 

"ho  Jted  it.     firZn  ex»nl  .r  •    {  ''^''  "^^^f^  of  the  Gover^St 
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p«noa  to  moko  them,  and  proflMda  lo  unr  thai  Mr.  Arohanibault  mada  hia  rt- 
port  on  tha  27th  of  Jun«,  rooomiiKindin^  the  niohanga  of  th«  Lunalio  Anylum 
lot  (or  ono  arpont  fVoi]|t  by  forty  doop,  or  two  arpanta  front  by  twenty  d««p  of  tba 
Laduofarn,  the  daf^ondant  obl^n^  btniaelf  to  pay  X35  pararpant  of  Iho  Lunatio 
Aaylum  lot,  and  alao  an  annaat  ground  rant  of  £19  17a.  lOd.,  and  ^11  oth«r 
oharKoa  on  it.  Thnt  iha  Miniatar  of  I'ublio  Worka  rcoommendod  thn  oiohongo 
on  thuac  lerma,  and  tho  (joTtirnincnt  adopted  hia  refmrt.  That  noither  ho,  the 
defondant,  nor  aoy  bne  baving  any  authority  firom  him,  diraotly  or  indiraotly, 
(o'makd  any  ropnuontationa  whatever,  wa«  proaanf  at  tho  mooting  of  Council, 
vthoao  bu(iincfla  it  w«a  to  verify  any  auoh  repreaontatlona  if  they  wore  made.  That 
■tho  Government  had  tlio  power,  oi\diuitod  on  it,  of  making  j,h*  oiohango  without 
■  vot«  of  Parliamant.  Ttiat  th«  anoient  Frovinoo  of  Lower  Canada  had  only  paid 
S3  R98,  whi^h  the  dofendnnt  undertook  to  pay  aa  a  condition  of  the  eiohange, 
and  did  in  fact  pay  on  the  28th  of  AuguHt,  1874.  The  ploa  then  aeta  up  that 
the  deed  of  exchange  waa  exeoutod,  btvf  an  ominfion  waa  made  aa  to  the  payment 
of  the  X3S  per  orpent,  which,  however,  waa  aubaequontly  rectified  on  the  28th 
of  Attguat ;  and  that  the  rcaervo  of  tho  oomlnon  road  through  tho  Leduc  farm 
waa  an  czeroiso  of  power  by  tho  Commiaaioner  of  Publio  Worka  for  tho  public 
advantogQ ;  and  could  only,  in  any  oaae,  invalidate  that  part  of  the  transaction 
which  the  defendant  ia  ready  to  aabmit  to,  if  the  Coramiaaioner  had  not  the 
power  to  make  it,  and  to  roleaao  tho  Government  from  the  obligation  resulting 
from  it.  That  tho  deed  of  exchange  waa  made  farther  on  condition  that  the 
defendant  should  f\irniflh  hia  title  deeda,  and  a  Regutrar'a  certifioate  that  tho 
property  waa  free,  within  one  month  ;  or  that  tho  Oovernnient  should  obtain  a 
.ratification  of  title ;  and,  in  the  meantime,  tho  Lunatic  Aaylum  lot  was  to  b« 
charged  with  a  mortgage  in  the  Government's  favor  of  850,000  ;  that  the  deed 
of  exchange  was  duly  registered,  and  the  tnortgage  for  $50,000  released  on  pay- 
ment of  thnt  amount  in  cash.  That  the  Order  in  Counoil  was  duly  sanctioned  by 
the  Lieutenant-Governor  on  tho  10th  of  July,  1874.  That  on  the  15th  of  July, 
1874,  tho  deed  of  exchange  was  deposited  in  the  office  of  that  Prothonotary  foir 
ratification,  at  the  Tnatanco  of  th9  Attorney-General,  and  the  usual  noticM 
published  in  the  Oazttte.  That  no  opposition  was  made  to  the  ratification,  and 
no  mortgage  exiats  on  the  Leduc  farm.  That  the  Commissioner  of  Poblio  Works 
on  the  15th  of  August  executed  the  deed  of  that  date  in  the  defendant's  favor, 
beoniue  he  asked  it  on  account  of  some  pretension  being  made  that  the  Lienten- 
ant-Govcrnor'a  signature  to  tho  Order  in  Council  wjia  not  given  in  time,  apd  ho, 
the  Commissioner,  was  bound  to  carry  out  hia  ba^in  in  tho  most  effectual  way 
the  defendant  might  require ;  that  the  Government  atiU  retain  tho  two  sums  of 
t.'iO.OOO  and  03,598,  and  have  caused  them  to  be  placed  to  their  credit,  ahd 
refuse  to  i«tum  the  850,000,  although  they  havo  been  furnished  with  the 
necessary  certificate  from  the  Registry  Office  that  there  «re  tl6  niidrtgages.  That 
the  Order  in  Council  has  never  been  revoked.  That  the  defendant  hasbefen 
guilty  of  no  fraud,  and  that,  therefore,  the  action  ought  to  be  dismissed.  Be- 
F  ia  the  defeaae  aw  /uif,  -TWaaawgra  arc  general i  — 
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Now,  though  th«M  piMdingi  art  wy  loiig,  tad  thonffb  I  h«T«;bMn  obligva 

to  r«r«r  to  thoio  tt  ibit  groat  length  in  order  toMt  out>iaplotoly  all  tho  proUo- 

ilon«  of  the  partim,  ydt  I  hi)|)o  it  will  bo  quite  evidftot  to  thoM  who  tra  toqtiainled 

with  judicial  prooeedingi  that  a  very  largo  portion  of  tho  oontenU"of  theiio;pl«a(l- 

ingt  must  bo  properly  reforrtd  not  to  tho  domain  of  law  or  of  faot.atriotly  npoak- 

log,   but  to  that  of  argutuent  to  aupport  tho  law  on  whioh  'tht  oaao  la  madt 

to  roat,  and  of  oridunoo  to  prove  tho  facta  advanced.     Tenuity  aoooinpanioi  ex-. ' 

panaion  in  other  tliingn  bomdcia  phyiiioitl  bodies,  and  hero  it  roally  aoeiu*  tojmt 

that  tho  ooae  of  tht  Crown  niait  rcat  oo  tho  aolution  of  one  or  of  both  of  two 

•iropUi  <|ucation«.     Fintt,  whether  it  had  tho  power  to  gifo  thia  property  in  ;«i- 

chango  for  tho  other,  and  exeroiaed  that  power ;  and  auoondly,  whether  havlng'tho 

power,  it  boa  been  dtoolvod  and  defrauded  by  thp  dofunduut.     I  gtnto  thia  at 

ihortly  M  I  oan,  beoauao  I  am  addruaaing  an  oduoitted  profesaion  who  do  not  r*. 

quire,  for  tho  purposed  of  every  ooae,  that  every  proposition  ahould  bo  atatod  in 

all  ita  poaMJblo  umplitudo.    I  know  of  oourto  that  tho;;kind^of  fraud  nooeaaary  to 

be  shown  to  avoid  contraoU,  and  tho  moans  that  tho  law  requires  the  other  party 

to  use  in  ordor  to  guard  against  being  doiVauded,  oan  require  no  disousaion.     I 

therefore  say  again  that  the  two  questions  and  tho  only  two  questions  here  aiw 

tho  power  of  the  Crown  to  exchange  ita  land  as  it  did,  for  another  one,  and  tht 

fraud  of  tho  defendant,  whether  that  fraud  may  have  been  praotisod  or  effootod 

by  himself  or  others.     All  tho  roat  ia  more  evidonoe,  infereneo  and  argument' 

cither  respecting  tho  power  of  tho  Crown  to  oxohange  at  all,  or  tho  particular 

cxerolso  of  tho  power;  or  respecting  the  fraud  alleged  aa  depending  cither  oo 

tho  reserre  of  tho  road,  tho  oiroumstan|p|«  attending  theroptvt  to  tho  Counoil, 

or  the  doalings  of  tho  defendant  with  others;  oraa  depending  upon  fraud- 
ulent suggestion  or  oonooalmoat  at  hia  or  their  toattaoe,  or  upon  the  alleged 

disparity  in  value. 

Now  as  regards  the  question  of  power,  the  party  plaintiff  hero,— tho  Crown- 
is  nothing  more  nor  loss  than  the  Exooutive  authority  of  the  Sute.    Byexprest  >!    M 

lawj  itOxoroisoa  itttpower  by  and  with  thoadvipo  of  the  Executive  Council;  •         ^*;   'i 

andliaving  oxeroised  it  in  the  subject  matter  of  this  case,  it  does  appear  to  mo 

to  be  mo9t  singular,  that  if  should  oome  into  Court  and  ioaist  that  it  had  not 

got  the  power  to  exeroisc.     This  refers,  howevor,  stfiotly  to  tho  rigbt  of  tho 

Ijteintiff  to  raise  the  question :  us  to  the'existence  of  tho  power  to  alienate,  it  is 

,  a  qaeation  of  law  upon  which  I  do  not  think  thBrfioan  be  any  difficulty.     To 

get  at  it,  we  must  go  beyond  t^o  ordinaniw  jj|!trj^Special  Council  of  1839, 

which  was  a  mere  act  of  supply,  giving  tb  ti^^mny  of  the  Governor  £2,000 
:  currency  "for  providing  a  <«n;)Orory  asyltfrn  Rur^Ho  ipsano  in  this  Province" ; 
there  was  subsequent  legislation,  and  subsequent  action'by  the  executive.  Thert 
Was  the  Provincial  Act  of  1869,  tho  32nd  of  the  Qu^en.o.  15;  and  under  the 
^section  123  pf  that  .^t  tho> property  whs  vested  by  law  in  fier  Majesty,. and 
tho  CommiMione*  of  PiibUo  Works  Had  tho  management  and  adminnitration  of 

^*J  and  under  section  127  it  could 'bo  sold  under  the  authority  of  tho  Lieut.. 
-  'Tt'ornns^r-ilTtttte-Wo.  {J  grille  gZnJse^^ 


¥ 


■>  ^  / 


v.. 


260 


,  SUPEaiOR  COUKT,  1875. 

■  •'  ■  ■     ■  I  II  I 


i 


*uo  xrovinoe,  atid  tbe  Frovjinoial  Act  of  1869  ^'>  VtT   „  ir         .      n. 

cLn  *^!"  «^^'"'h««|t  a  bluBh  in  a  depenJenc^  of  England  that  tli" 

tfef„w;;*S"f  *''';j/?'>  ^  *•**  <^«"»  "F"  t'»at  pa.rt  of  the  case,  the  „«e 

Stn^W  ,  TT        "^  the  other  in^acB  a  niann^  that  the  .^«pablS 

hfecmird^tha«.protcctedthtfpartjrp«ctfeedup6n.    fe^par/of  t^X  ' 

o  Lv«  ?      ,!     'ii?(''i^^"*  '« ''ha^'SVitJ.  having  done,  and  how  he  is  said 

^X^tlf   m^^^-^'^  thc.eth  paragraph  of  the  dedaratfcu 

rS^i  T^  •  Ia^  ^l^^^^od  in  a  few  words,     The^ol^joot  b^g  ^feged' 

^  to  »^r,  and  d  fraud  Her  Majesty,  the  m.a„rsa(d  to^^Zld  S. 

IZ  J*'  co^acy  of  |,he  defendant. with  othe.J,and  the  actual  pe^petr.' • 

a!«o!^S^7^T- ^"^  f^««ted  for  thel^rpose.  .  It  is  to  be  observed  that  the  " 

!5ei'     '/    "^      "'  "  F'^'**?  *"  '^'^''^  "^  conspired' wit^  them  (or  the  purpose  ' 
an^ed,  and  n,  pursuance  of  sUeh  edrispiracy  to  ha^epi^c^u^  frauduI^bL,- 
ceahnents  a*d  n^estions  to  he  made  for  the  ibjcet  fet  Ifertbi  fbr  if  th0r»  ^ 
»o^O"«P»«»cy,  tten^hatever  the  others- may  have  done  bf.tfef  owo  *ccordi:^ 
not,™ovedby^M,ddlemiss,  cannot  afiect  Win,  and  if  th^-w^;^ eLpiri^, 
^d     e  othe^r  others  employed  to  carr,  ii,out  did  not  doso;  Z,  ia^S   " 
of  those  eases,  the  pretention  of  the  plaintiff  falls  to  the  ktoundi^fof  Atjiper-  ' 
ftctly  evident  that  if  the  Government  has  not  beendefra,Sed.  it?ca,^b«^t-^:  • 

tig^of  no  importance  at  aJl  what  Middlomiss  or  the  others  may  have  dcJne^t^ 
m*asuresthey^yga^^ 

mav^  r"'!0?^l™*°''  "''''*  '"'''"'y  ''^  P^'fi'  the  Mftssr^.  Bend  i: 
SJ^      ^''*tf>r*""^-  ^^•""Bt  not,  fSr^a  moment,  coiil^oug  the      = 
Jbject  wtrJ  themeans,lfthl former %as.jU  and  fair,  it  would  be  abeufdmV 
as  a  mattkrdf  lawTh\commoa\ense  that  even  if  Middlemiss  and  fiir  '^ 
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jpe^a^  |he  Crawrt  lp4  injihin8f%li»te^  iodo,;^  wHat  omM  be-   Atwoeni. 
tee«  thos«  pfersoos.  ori^  that  mWtor,  witl^.j^^t  jii«^^  4„d   MMaLiW/ 

!^^^pn^reau,  M  long  as  they,  thtt  Qoveriimflnt,  wer«  aot  the«8el^  i^ehed  by 

,  themselves,  and  M  long  wi  it  wm  cQ#pi«i  jfti  <^^  evidence 

whatever  to  afffej^  ^^«Ji^>«H^r  %itfc^^6^^^^ 

.toselve^perfootly  distinct  iwi«88%  all  that 

Bice  mav  havftdAHA  nrithffi^^^r.-^i./l^^JVL    ...        •..     ^  ^  _r  .- 


to  dofrhttd  the  Grown,-  iinlfew;  it c«Q  fe^sh^wb  ^ll^ai'tht^^^ijo^- ofv%»»p. 

lant  Employed  Dans^jr^tj  *(^  '^  w|6>i|andi  th«it  he  did  it.  ' 


"H 


.:-^' 


concert  with  the  4efend8nt  Employed 

^heitefore  it  *afliiot  withoi 
say  by  apd  by  as  to,  that  part  ,.  .„v  „,.«.< 
set^iit  the  n^odtf  «  which^thedei^ndtiit  efi^t^:i«:»if,l^^ 

^e  contemidttted.   ;f¥t  p^#*ph  ^is^iry  i^|K)rtinfc  tedte«d:-  0^^  hj 

^self;  ,t,»>B?y  .mporttfftt}  ««d  I%at;:ffi^^  abottt  i* 

J)efbre,u  is  very  c«raorditta<y,    Takfenrtt  connection  Mth  fcah^iriridnko  ' ' 


'<^'  tbd  d;^)8la*«itij>!»,,Ij4i;i2],%!^ 

e  defendant  effflatet^tlin  itnl^imnii /ti^Untk.^  i.. ...: J 


'^t^^.. 


}| 


lice, 'att*:^  Bdndaitiif:  fianse^^.'^" ^hat:«^.o&t:oCjt' wag': !;/ ^'i^---^ -    " 
^wn  b3r^etHo|ia;ytt^«hl&^^^  '    ^  2%:;    - 

t  Danscr^au  %pa;|ji  liibnfey  tp'pwrtittt^^  »»' 

tJrowi^,  «nord^''to;.#eot'ft  ohe«tpan^h#''i^Mq-;^^  /■'.^'M;, 


to  defraud  the  {5r< 
valueibr  it;  that 

advi|^-of  the<Jrowi^/inord^to#eot'^obe«tf^a^  .„ 

council  >>^.i«:*^^r^nM#;"iKA^«^;pt^  ' 

to  tl^^o  prdJwrtiM,  th»t  th^ir  v^iW^*j^8^i*boui%  '■^■' 

I  was  aocentjAleto  t|0  (|,^tejj^/^i|^^  ^.   , 

,."  "</. 
3 


!#■-' 
»<'[.-■ 


little  distaliftbkwi 

qoestioa  0^^;  the^whole  case,  a«  stated  lJ^it»4Sk;4th^^^^  ^ 

fraud  w^jn^d  byRice,  Middtemip,  thf  ^|a^:km|,I*«s^^ 
efl^ted;by  some  ttaeans  that  it  eanflottt^  will^tot^i^-;  'it-i^^  ^^^  ^ .. 

■suffijjwpt^  surprising 

Executr^tf  Coundlofthe-Pro^ncei  Wji^th^^^^^^  '' 

^  pd.jfi.Kand-^yolUng  i,  y>^^^^i^M^^$^^^^^^ ^^ ^  „. , 

tha^told  these  fies^  apd  ptactised  theie^ifrau^'  ' ^mm^m^^^^^^mf^-Q^' ;'' K 

word  «ga^!tanyiart.6ul,rpe«^^(in  thi»  #p^^^ 

^  bauUof^O|>,f„das|^  Bureau  Wing^i^fea|^^ 
,  ««n.«^ean  flowing,  ifi  ,t  ,s  abt'cven  illi^  « ^  p^elrwfts  «5^^  f^U^i      .-. 
in^rd  purpose,  or  that  he  is  the  person  ^hp  iSadeS^h^'j^l^  |geie^tl<^,uli         "' 
DidMt  Dans^reau  feet  into  the  a»Bc4l,  oUnb^^^  Ihett.&riMr.ft„to  of 

hault,o.pyother]l&.«t^roif„^^^^^    -.jrhoiri,,?  :um^^^^ 
#jn|canbd^,td^ithout  being  alleged? ,;  I^hould  ifie not.  "  It^^tigll 
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Mintstpr  himself  and  the  public  intei^Bts  that  were  in  hia  hands.    It  w«u(ld  be 
8  llrocccding  on  which  it  would  be  impossible  to  form  any  just  conclusion,  since 
the  person  aimed  at  is  not  even  indicated  by  name,  and  therefore  not  in  a  posj.^ 
tion  to  defend  himself.     If  there  is  any  such  person,  he  should  neither  bo  sacri- 
fice(I  to  clamior  or  insinuation,  if  innocent;  nor  protected  from  punishment  and 
infamy  if  guilty.     But  not  to  proceed  against  him  in  any  way  whatever,  not 
even  to  name  him  at  all,  is,  to  say  the' least  of  it,  a  course  that  is  open  to  strong 
objcibtionif  on  the  score  of  fairness  and  propriety,  and  is  certainly  fraught  with 
great  danger  to  the  public ;  for  if  there  can  be  treachery,  it  must  also  bo°remem. 
bored  that  there  may  be  favoritism  in  the  Councils  of  the  Crown.     If  the  in- 
nocent can  be  ruined,  the  guilty  can  also  be  screened;  and  so,  to  apply  these  re- 
flections to  the  present  case,  it  seems  to  be  going  a  little  too  far,  without  its 
being  even  alleged,^  assume  that  sWorn  ministers  of  StAte  are  vile  and  pen* 
jured;  that  in  some  my^rioUs  way,  impossibly  alike  to  describe  or  to  punish, 
they  have  committed  infamous  crimes ;  and  that  the  rules  on  which  justice  has 
|ieen  administered  for  centuries  are  to  give  wiqrto  what  I  may  call  the  nebulous 
fiystem.     That,clouds  and  vapors  are  to'  be  made  to  roll  about  and  Courts  of 
Justice  are  to  construct  out  of  thein,  as  best  they  can,  some  plausible  theory  of 
guilt  against  somebody,  upon  which -swbjects  o£,the  Grown  who  have  had  deal- 
ings  with  it  arc  to  be  exposed  to  lose,  their  property.     All  this  may  db  very 
well  elsewhere ;  it  may  do  for  the  streets  or  the  hustings;  it  may  he  exactly  to., 
the  taste  of  the  multitude ;  but  Courts  of  Justice- are  in  the  habit  of  requiring  a 
little  more  precision  and  certainty.     They  want  to  know  what  it  is  you  nleap, 
and  theycpi  only  find  this  out  by  what  you  say.     What  is  said  here  is  that  . 
these  frflse  representatibns  were  made  in  the  Council,  only  that,  and  nott.i«g 
more.     It  is  certain  that  Mr.  Dansereau  was  not  there  to  make  them ;  and  it  is 
not  even«aid  that  anybody  ^Jse  made  them  for  him.     Therefore,  whatever  maf 
have  been  the  dealings  tracer  se  between  these  speculators  themselves,' whether" . 
to  raise  the  price  of  the  property  so  as  to  get  money  upon  it,  or  to  sceore  tim 
co-operation  of  Dansercau  to  get  the  exchange  effaoted,  does  not  reach  the  calV 
before  us.  At  the  utmost,  pven  if  the  view  of  Counsel  for  the  Crown  is  to^be  tsken 
of  those  transactions,  they  could  only  be  evidence  of  the  intention  to  defraud  ;— 
and  tfro  case  put  by  the  Crown  here  is  not  only  that  fraud  was  intended;  but- 
that  it  (the  Crown)  has,  in  fact,  been  defrauded;  and  without  that,  of  course, 
it  eoUld.not  ask  to  resciiKl  the  deed.     It  is  absolutely  useless  tben,  for  any 
merely  legal  parpose,  to  go  into  the  evidence  relating  to  the  trtftisactions  betwon 
the  defendant  and  the  others  thaf,  are  referred  to  previouMo  the  report  in  ^.ovkA- 
pil.     W}iaiever.0!S8e  may  have  been,  tbe  gist  of  the  case  is  the  fr»od  praoTisflf 
on  the  Governmem  ;  and  if  th«  Crown  will  not  evea  tafc*  the  trouble  tp  brk^ 
to  justice  nor  to  name  the  person  who  "made  tlie  fabe  i^resen^tioos  reW 
upon,  so  that' its  aiiegation  can  be  me*  ^nd  refuted  W  aotra^,  the  Court  *^t- 
suppcso  that  it  is  bee*use  the  Crown  cannot  do  it ,  and  if  that  is  ^8t«lr.^/4e 
matter;    if  the  Ci^jwrr,  has  nacase  to  put  to  the  CgurtT  if  it  oanfirt*  ev«»at«te« 
case,  and  still  loss  prove  one,  in  respect  of  the  most  esseirtkl  cowfttk^  </  Am 
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resciQion  tliat  is  asked  for,  it  yroi^d  ee  im  to  bo  quite 
with  the  matter.     That  this  is  the  rea 
■ever.    From  my  obsei^ation  of  it  durinkits 
I  have  no  doubt  whatever  thatyi  this  cssi 
ing  whatever  to  rely  upon.     I  putit  as  strong 
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BKddleiniM. 


[ss  to  proceed  further    At.tf.omi., 

have  no  doubt  what- 

ful  CQurse  before  me, 

'^t,  the  Grown  hAS  noth- 

could  :to  the  Counsel  more 


than  once,  that  there  was  no  nttempt'at  direclf  allj^gation  against  Mr.^Aroham- 
bault  or  any  other  member  of  the  Council ;  tHat  this  vague  way  of  saying  that 
representational  were  made  on  behalf  of  the  defendant  to  the  meu»bo?k  of  the 
Executive  Council  meant  no  one  in  particular,  and  that  it  was  unfair,  if  notim- 
possibjdto  proceed  upon  it.  It  either  moans'^  that  such  representations  were 
ipadb  to  the  Council  aa  a  body,  or  to  the  members  iffdividuailti.  .  In>%ither'ca8e 


it  is  valueless  as  indicating  who  made  them,  or  who  moved  him  tomalce  them, 
and  in  either  case  the  whole  Coupcilis  meant;  and  whether  it  is  meanfot  not,  ' 
]a#  aritftaimcss  and  honor  require  t^t  it  should  be  meant.     There  is  no  divi-    ' 

.  sion  of  responsibility  in  a  Cabinet,  and  our  mimic  institutions  will  i^et  no  lustre 
by  4q)arting  frotttJl^e  principles  of  their  prototype.  Th©  negligence  of'one  is 
the  negligence  of  all  in  siioh  a  matter  as  this.     I  do  not  say  thero  was  any ;  I 

.  believe  the  case  has  been  gr<)Ssly  exaggerated  and  distorted.    Th'6  proceedings 
were  delibecite.     The  report  wall  prdperly  presented.     The  Crown  mustrbe  hdd 
to  have  known  what  it  .Was  ahoi^;  and  to  me  it  is  inconceivable  thdt  it  can  ad*. 
.  mit  what  it  did  in  the  person  of  one  or  of"  all  of  its  members,  for  the  Admber  * 
makes  no  difference  as  long  as  it  is  Jthe  act  of  the  Government ;  i^nd  ;ft1i  the  same, 
time  say,'^,a  #«M)ti(i  ^f  action  against  thl  DefiBodant,  that,%y]^  JJowiriiment, 
,  acted  injprovidently,  or  insinuate  that.vt  or  one  of  its  members  aoticl-diEonestly, 
and  avail  itself  of  that  j)retension  in  this  caste  without  procdedint ^against  the 
offending  member  or  even  naming  hitn;— that  it  should  haveftM  right^V    « 
denouncing  itself  even  in  the  persons  of  one  or  more  of  its  meiibers,  forj^hc   •• .     " 
purpose  of  basing  a  demand  ^init  another  person  ;  not  only'wi(i^«p  adopiiing'/  '^^ 
«tfy  measures  agailftit  individual  ministeft  but  afteir  adpi^ling  as^&oyernment 
what  those  ministeiw  did,  I  say  it  is  inconceivabfe  to  me  that  ^  the  ^ternalSldis- 
cprds  of  rival  members  of  a  Cabinet  should  be  thririt><;^'th#  publii^  as  a  ground' 
of  non  assenC  bf  the  Crown  to  what  it  hasiassented  ^  in  jthe  jmost  fo^al  manner.    . 
It  is  BO  answer  for  any  member  of  the  Cabinet  to  say  T.*"  I  didiiorknow  what        «'' 
^was  about,"  ^hat  vfould  onlybtfan  admission  of  unfitness'on  hL  paTt;.*ttd 
if  unfitness  for  ftffice  in  its  Ministers  is  to  be  a  ground  of  action  bVthc  Crown  '     ^ 
against  ev^y  one  itid^Is  with,  it  is  perhaps  conqeiyabie  fhat  at  s<toi  futtkre  day  \    ^  ' 
such  actions  might  become  ioconveniently  numerous.    I  say,  therefore,*  as  to'-      ', 
thie  effecting  6f  ftis  fVaud,  as  allied  in  this  paragraph  .of  the  declaration,  whiph )     ' , ' 
is  the  only  on*  tbirt;  altegfcs   any  such  thing  at   all^  there » is  no' s'v^cient  * 

^'  *n*«!!Jgible  yi^^tion /^^   k  at  ill,  andiipon  thiji  palit   pf  the4ase,',a8\  ,  o' 
apon  ta»e  xjucstjon  pfr-pdwer,  I  diould  be  disposed  to  ftayat'pn'fce  tliatt&e  '       / 
0*®wnpr^en*8  no  case  rt  ai  But  I  am  not  altogether  relieve  J,  Jt'  think,  fron?     *    " 
«oi«?dering.  ttp^  wsfr  «f  if,  iecause  this  declaration,  'tha«gli^^3i:tr*mely  vagui. 
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ho  Zn    I  f .''? '''  "^'*  ^'  ''''  Commissioner  and  the  approval  of 

tu,nB  and  artifices  and  the  conceahnent  of  material  facts  by  and  on  the  partTf 
he  said  John  Rollo  Middlemiss  or  with  his  knowledge  Ind'copsent."  and  the  [    ' 

-      doLSir^T^"'  ""'  ""'  ^'^"'"'''  ''''  '•*'»  "  '•«'  »f  «»^«w-«  that  the 
^Sl  ,         .^°^/  •"''"^^'^  *"  ^^'■'""d'  ^«t  t»y  h«  ow.»  acknowledger    ' 

*^*^r    J    •"maeenaJ.un^the  object  was  effected.     I^  bound  to  8av> 
,  aof^r,  that  the  evidencefNhat  part  of  the  case  discloses  U>  my  mind  noth' 
ing  ^hnt(^,r  respecting  any^ultcrior  and  improper  object  a»  being  in  view  d4'    ' 
or  participated  ,nj,y  „oy  of  thJ  persons  named  as  having  conspired  w4  Sd)o^  ", 
■      r^\  I;^f-^o  farther.     If  the  allegations  of  the  twelfth  paragraph  are  evet     . 

It  i«  not  true  that  pny  one  represented  on  behalf  (rf  Middlemiss  to  the  members 

ThtlToJ  ;!%"'•""  •'"'  """'•""  ""y-^f  ^•^^  "^-^  *•>«-  «*»^- 

•  te.s  S     •         Commissioner  said  nothing  whatever  about^  any  of  the  ftiat- 

"n!I!r     pi'^'^V         "''■■'P"''"'^^  °°'''"*  """J^^*""-     The  evidence  of  the 
.  members  of  the  L*3cut,ve  Council  examined.here  as  witnesses  discloses  nothing    " 
as  40  any  person  having  acted  on  behalf  of  Middlemiss  at  all;  it  gives  a  very 

•    tundr  V"t VV'^'  "''"^    *'■••  A-'^-*'-!*  «»y«  that  it  was  stated  ir 
^eouoc, ,  though  he  ddcs  not  say  %  whou,,  that  the  distance  b;tween  the  tw»    ^^ 
•propert>.s  was  from  thrce:quartcrs  of  a ^iler^o  a- mile,  but  it  had  ndtb^n 
m^ured      He  says  that  Mr.  Oilimet  staCed  fl^at  the  Lcduc  farm  wad  mHch 
teter  Buited  for  hospital  purposes  than  thV^other ;  and  thatMr.  Irvine  said 
tha   as^Mr.  Judah  was  the  only  one  of  the|,<,si)iH'deputation  who  objected,  he    : 
would^plam  U  to  hinf  and  got  his  conse^^  Surely  tW  is  vety  for  ind;ed     ^ 
.fi«^  What  is  averred  in^tbe  declaration  as:Mng  taken  placaon  that  ocoaJiion.      . 
Mr  Quimet  says  |hat  he  was  then  und.r  tlje^ioipression  that  the  distance  was     * 

.'    m«l       K.t%';  .*,?'''*  '"'     ^"^  ^^^^  to  hav,.been  a  reprcsentetio,^  ^ 
made  on  behalf  of  Middlemiss  ?.  fetrticul^rbr  when  the  witness  adds,  as  he'does,   -fe 
thaU.e  was  the  person  who  stated  in  Coulicil  his  impression  of  the  distance,"  in*  .^ 
that  no  one  m^de  any  representJitioh  on^behijlf  of  the  defendant,  or  of  Rice, 'o?^^ 

..  of  the  Messrs.  Bond,  or'of  I^ariseredu;  and  that  a^  to  the  three  first  "he  had 

.    only  sjen  them  once,:tfnd  never  spoken  td  them  at  all;  and  that  Danserfeai 
never  did  ORsaid  anyUiing  whatever  tor  indiice  him  to  effect  an  e^hange. '  Mc* 
.  Irvine  confi^^  everything  that  tkese  |i^nt\emcn  say  on  .the  subject,  as  to  tlA' 
•tatemente  about  distance  aad  value.     Then  as  to  fche  willingness  of  the  Montis  ' 
General  Hospital  to  take^the  Leduc  fai'm,  it  is  to  be  observed  that  there  is  no 
^  evidence  of  any  refusal  on  their  p^t,  or  indeed  of  any  un^yillingness  to  take  it.    - 
mere  i*  indeed  very  clear  evidence  that  in'  Mr.  Judah's  judgment  tho  Leduo-/ 

:  fam  would  not  ^do  at  all,  and  «hat  appears  to  h^ve"  influenced ^Ir.  Irvine  to  . 
•conclude  that  the  withorities  of  the  Hospital  di^.flot like  thi  eShan^r'W''' 
thflfff  11  nnt  tha  ilightoa  utldunoc  thlt  the  Gove^uofB,  ag  a  body,  ever  gave  t^' 

"■*     «  ■    v_ «'  _^  - 
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:  opinion,  or  were  ever  ponaulted  at  all  on  the,«i|Uer.    But,  suppoBing  thoy  had.  Attr.OMi., 
;been--Buppo8ing  they  did  not  like  thejjj^nge,  what  titen  ?    Are  the  author^    MiddlUlH.  • 
ties  of  the  General  Hospital  to  diotijta.to  the  Government  of  this  Prpyinoe  \ 
^hat  is  to  b^  their  policy  with  respect,  .to  a  question  of  this  kind  ?    Who  Tuid     ": 
the  responsibility?    the  Ilospital  or  the  Government t    It  is  a  Q^»Her   of 
•certainty  from  the  proof  that»the  reason  why  the  Go^mment  wanted  a  latgor  lot      ,^ 
was  the  difficulty  of  plcasipR  both  the  Catholic  "and^rotestant  divisions  of  the 
community.;,  and  ii^hat  reason  has  the  General  Iiospita)^if  the  Grown  is  right  in 
its  pretensions  in  this  case,1»  regret  tWSt  thfly  did  not  get  tho  Tai^ericB  lot  ? 
.Why  it  is  the  very  basis  of  the,  C'rowfl''8  case  that  they  had  no  power  to  dispose 
^  of  it  at  all,  except  for  a  lunatic  asylum ;  -and  'if  thj,ei*to8pital  fa^  beon  ,bo 
^-ttnfortttnrfe  as  to  .get  it,  wc^houU  have^haa,^^  doubti  with  the  pi^valent     —        -' 
•  tuitions  of  the  responsibility  of  Cabinets,  a  suit  instituted  at  once  to  get  it  hack 
:  im%the  ground  of  want  of  power  to  divert  it  from  its  origi««l  purpose,  whibh  is 
the  very  first  proposition  on  wjiioh  the  Crown  rests  its  case  here.    Ijot  us  now 
«ee  what  is  the  evidence  of  the  fraud  alleged  in  ^e  general  but  moie  direct  way 
I  have  mentioned,  Arjjfc,;  in  one  pf  jhe  reafioiis  wby  the  deed  should  bo  rescinded, 
and  relied  upon  as  effectual  §)r  its  object  and  sufficient  for  the  purpose  of  resci- 
*«!on     It  is  reduced  to  the  questions^of^^t  disparity  in  value;  diminution 
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bndant  him- 
IJbas  nothing 


f     arising  fr«m  the  reserve  of  the  road  ;"a«icl  tlyr  admissions  of  the  di| 

.telf.     Aw  .to  the  first,  Jt  said,  at  t^e^  heaw!%^  and  I  still  thiok.n 

,  whatever  to  do  whh  this  case.       y!  " '  ,\ 

-    ^  The  GoWrnment  did  not  want >o  get  the  Lddtic'farm  to  sell  again  in  lots,  as 

Mr.  |iiddlemi88  did^the  ofh^r.  ■  It  wanted  it  tor  tjie  purpose  of  building  two 

■   hospitals  where  two  denominations,,  of  the  Christian  religion  might  get  treated 

for  the. small-pox-  without  quarrelling'  with  each  other;  and  it  was  perfectly 

immaterial  to  their  purpose  ]frhether  it  wonl'd  profitaUy  out  up  into  bij^ilding  lots 

or  not.     The  pecui^iary  i«lije  however  is  the  footing  t»n  which  It  ha? been  esti- 

mated  by  thg^ witnesses. ,-  Now  W  oile  has  saitl^  that  for  the  purpose  for  which 

^itwas  wanted  the  Led^o  farm  .^asnot  as  good  as  the  othet  Iqt.,  On  the  oontrary, 

\t^*"w»jy  twd  witnesses  to  whom  tfie  question  Jrlis directly  put— Mr.  Ouimet  and 

l^r.  SMqff  Leblano^-the  latter  certainly  a  most  competent  and  disinterested     ' 
JMndrity,  ^  exactly  the  reverse,  aniJIr.  Lebkno  also  gives  very  excelient  rea- 
^Plfor  his  opinion,  and  for  the  advice  he  gave  Mn  Ouimet. on  the  subjeoti     Of 
pourse  tbu  is  a  matter  »pon  whiotf'differcnt  views  will  exist.     Some  may  sbe  no 
^S^tion  to  building  small-ppx  hospitals  inpopulous  places.    I  have  personally 
no  ppjgion  to  give  on  the  mitter  at  "all ,  but  surely  it  was'  a  thing  that  thdlftoT-     ■ 
ernnient  were' to  judge  of  upoojthelr  6wn  responsibility,  and  as  tjttQse  raemhe^of^ 
the  Gotrernment  who  visited  it  were  quite  satisfied  of  its  fitness  for  thft  pal^ses    ,* 
-  required,  fUd  the  others  took,  theif  opinion  without  taking  thfe  teonble  rf  nutpe^l- 
.  ing  it  for  them^veR,  we  areagain  brought  roUnd,  U  Ais  p«J  of  Htui  cfm,  as  w6  ''" 
aa-e  at  every  .turn  tt  takes,  to  the 4\indamental  ob,^£il«ifl  attwi^i^ teethe  vb^'- 
proceedin^,  vii     the  incontoalenoy  and  absurdity  qf  the  Crown  bktlf  'b&rilWtIf*    • 
satiatej  witk  M  Mtgajn,  aad  yet.seekiag  to  anaal  a — tk^  liangftrp^  »^  aj^l^    ' 
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versivo  doctrine  of  the  PxecutiVo  power  of  tho  Province^  being'dlvided  a^i 
Itself.     The  Queen's  subjects  who  contract  with  her  Ministers  contract  with  tlL 
corporate  Executive  power.     Ministers  can  be  proceeded  ngainst  and  punished 
no  doubt,  if  they  ^o  wrong;  but  it  is  difficuft  to  see  how^  With  any  regard  U> 
public  safety  or  Kxeoutive  honor,  the  act  of  one  of  thorn  can  bo  considered  except 
as  the  act  of  all.     This  proceeding  originated,  no  doubt,  as  the  evidence  shows 
inavcry  proper  foelfng  on  tho  part  of  one  of  the  Ministers;  Mr.  Robertson,  who' 
M|^n  absent  during  great  part  of  the  busines8,;that  the  whole  thing  ought  to 
bcjMioially  Ventilated ;  but  his  feeling,  however  Iwnorable  an?  upi^t,  cannot 
■"«j^  a  right  of  action  if  nonq  exists.     The  course  to  be  taken  was  evidently  a 
difforont  one,  with  which  the  Courts  are  not  concerned 'at  all.  To  return  t» 
luestion  of  pecuniary  value,  then,  it  is  not  properly  pr'^ntea'af  all  in  ^ 
!c,  but  it  was  gone  into  by  evidonce,,and  very  long  and  precise  evidence- ;«ndl 
.  mt's^Jr"!  watfstruck  by  Mr.  Bethuna's  argument  and  figures  on  this  subject 
l*ftve  scrupulously  verified  them  from  the  evidence,  and  whetheii  this  eyidencc 
19 tellable  or  not,  its  arithmetical  result  beyond  all  doubt^orrquestii'n  makes  the 
^    front  half  of  the  Leduc  farm  by  far  more  valuable  in  money  than  the  Tanneries 
lot.     These  figures  are  all  here  before  me.    Tlie^  would  be  too  long  to  go  into 
now,  but  if  Uie  parties  desire  to  see  them,  I  shall  have  great-pleasure  in  letting 
them  do  ho.  ..  .  ^ 

The  only  remaining  point  on  this^t  of  the  ease  is  what  is  relied  on  as  an 
admission  by  the  defendant  that  he  bad  cheated  the  Government.  What  the 
defendant  said,  how  ho  said  it,  and  whom  he  said  it,  to,  have  alT  to  be  Iwked  at. 

KHe  said  it  on  six  different  occasions,  and  to  sevcri^different  persons,  without 
substantial  variation,  and  what  he  said  may  be  takon>  have  meant  that  he  had 
made  an  excellent  bargain  with  his  political  opponents,  and,  moreover,  had 
damaged,  if  not  rained  them  politically;  and  perhaps  he  wa;»  right;  but  it  is  not 
their  political  ruin  or  stability  that  is  in  issue  here;  it  is  t^bir  power  to  contract, 
their  right  to  get  relieved  from  their  own  acts.  R  is  the  validity  of  a  deed  of 
exchange  that  has  to  be  determined  by  the  law,  afld  not  the  expediency  of  the 
political  act  which  sanctioned  the  transaction.  This  distinction  is  probabl/the 
key  to  the  false  position,  in  which  tho  Government  have  placed  themselves  by 
bringing  this  action.  It  seems  to  have  been  tftought  Jthat  if  they  had  done 
wrong,  they  could  fee  absolved  by  questioning  the  legality  of  their  own  acts; 
whereas  they  may  richly  deserve  to  l)e  tur^pd  <lut  of  power  for  all  I  know  or 

care,  and  the  deed  may  yet  be  perfectlysgoocl.     The  strongest  statement' of 
.  Middlemiss'  words  on  this  sabjedfc  is  tba^fof  the  Messrs.  Pacaud.  They  describe 

the  whole  thing  fairly;     Middlemiss  said,  «'  WheA  I.  am  examined  as  a  witness, 

"  the  Ministry  will  not  standfonc  day."     ObserVe:  "  The  Ministry  will  not 

"  stand''— not  'Hhe  exchange  will  not  stand:'   \Thi8  is  as  much  as  to  say, 
-"The  Ministry  have  acted  like  a  pack  of  fools  orVorsc,  but  I  have  made  a 

"  fortune  out  of  them."     No  one  accustomed  to  dea\  with  evidence  can  fail,  I 
Uthink,  to  understand  thisevidon«  properly.  It  was  a  bpast.  It  is  not  conceivable 

thht  Middlemisa  can  have  wiahed.  six  timea  ovar,  fn  prWl.,jm  hJff  nyn 
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as  well  as  that  of  his  dup«8.  Ho  gives  his  reasons,  for  he  adds, "  beomiKe  it  will 
"  ruio  them  io  the  publiomiDd."  Bat  unless  Middlemiss  can  be  taken  for 
a  fool  as  well  as  a  scoundrel,  ho  cannot  fairly  be  bclioTo^ro  have  -spoken 
•against  hinsolf— against  reason  and  solf-respeot.  H  is  words  must  have  a  moan- 
ing, and  I  do  not  think  their  meaning  is  hard  to  find  in  the  circumstances  of 
this  case,  i^e  was  a  "  liberal,'*  it  is  said,  and  so  I  understood  were  all  those 
gentlemen  to  whom  he  spoke.  Now,  whatever  that  may  mean,  therto  is.  one 
thing  that  it  clearly  did  mean,  viz.,  that  neither  he  nor  his  listeners  belonge^o  the 
opposite  faction  ;  that  he  could  boast  of  what  ho  had,done;,  and  boast  of.it  to 
those  of  his  own  kidney.  Ho  had  two  objects,  first  to  make  a  good  bai^gain, 
and  next  to  damage  the  Qovernment  pt>litioally ;  his  position  is  well  put  by  Mr. 
Penny  in  his  evidence :  "  It  was  for  tho  Government  to  look  after»the  puljlic 
"  interests,  and  for  Middlemiss  to  look  aflcr  his  own ;"  and  after  he  had  made  a 
good  bargain,  no  doubt  he  bad  no  objection  to,a  political  advantage  to  boot.  Tnko  ■' 
his  la^uage  literolly  if  you'^U,  how  does  it  better  the  case  for  the  Crowp  ? 
"  He  ftiid  it  was^a  job  and  a  fraudulent  affair."  Could  the  Crown  come  into 
court  and  say  this  is  true,  as  applied  to  themselves,  the  only  sense  in  which 
Middlemiss  could  have  meant  it,  and  make  fraud  and  jobbery  ameng  themselves 
a  ground  for  annulKng  their  deed  ?  Is  Middlemiss  to  bo  dteprived  of  his  bar- 
gain, becouse  ho  boasted  to  his  political  friends  that  he  had  damaged  his  political 
opponents  ?  I  think  not  ,  I  think  the  fair  meaning  of  what  he  said  cannot  be" 
extended  to  an  admission  that  the  instrument  witnessing  the  exohange  was  sul)- 
ject  to  bo  set  aside  at  the  request  of  those  who  had  made  it.  Now  I  will  not  go 
into  the  defendant's  case  at  all,  I  do  .not  think  it  is  nec(»8ary.  I  will  resume  my 
judgment  on  theVhole  case  as  far  as  I  have  noticed  it,  in  &'  few  words :  1  hold 
that  there  is  no  division  of  executive  responsibility  undeil'  the  political  constitutioo 
of  the  country,  and  there  would  be  no  safety  to  the  public  if  there  were.  That 
the  power  of  the  Crown  to  exchange  existed  by  law,  and  was  exercised  by  Mr. 
Archambault  with  its  entire  consent,  to  the  full  limit  to  which  he  used  it^  That 
there  is  no  sufficient  proof  that  either  Rice  or  Middlemiss,  and  still  less  that  the 
'Messrs.  Bond  ever  had  any  unlawful  design,  or  employed  Dansereau  to  further 
it.  There  is  no  evidence  that  the  Bonds  advanced  their  money  for  any  illegiti- 
mate purpose  whatever.  There  is  evidence  that  Middlemiss  advanced  two  large 
sums  of  money,  one  of  88,000,  th«  other  of  $40,000,  to  Dansereau  ;  but  there 
is  none  that  these  sums  were  paid  to  him  for  an  unlawful  purpose,  or  that  any 
(Such  purpose  was  effected.  Ab  to  the  nehulous  ptn'l  of  tho  ease,  it  is  pr«>ved  that 
money  passed  feetwoen  Oanseroau  and  Archan^bault,  but  not  with  any  improper 
design ;  and  if  is  not  even  alicgod  in  the  declaration  that  any  wrong  motiye 
prompted  the  payment.  Unless,  therefore,  it  can  ba  shewn  that  the  d<^tidant, 
Mtd  Kice,  and  the  Bonds  and  Dansereau  tsombined  to  cheat  the  Government,  and 
lid  cheuiQ^notwithstanding  the  care  and  diligence  which  it  was  bound  to  use ' 
for  the  jptelic.  protection,  the  action  cannot  ^  maintained.  That  the  defendant^ 
having  no  means  .should  have  applied  to  tho  Messrs.  Bond  to  raise  them,  and 
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^ttr^O.. ..  -largct  return  thoy  could  get.  are  thing,  not  to  be  reprobated  in  themwlve.  h. 
/        Tr   •      K  "'^  '^'"  '"'*  ''^ ''''  ~«*  «f  Government  cannot  be  .aidl;,  any  - 

^rS^hH:!  r*r"-     ^V^°";^'^'"''^'"«  "■"^^^^^  element  to.their: 
po«o  tint  ,t  can  be  made  an  unlawful  one :  the  clement  of  dishonesty  •  and  thn 

de^re  to  cheat  the  Crown.     A»  long  aa  Dansereau  confined  his  tnieatl  " 

^urr7f  iU    :  "  rf  "'*''""  '^  ^"""'■""''  '"^-^ntio-.  th^^ro  cannotfof 
'     r    ;  K       «         '.^°  *''''  "P'"'"""-  ''■'  '•""?«  political  friends  In  power  he 
con  f        •".        "  "■"  ""'^  *°  ''"  public  doLnent,  and  turned  an  Zo^bl 
confidence  .nto  an  article  of  trade,  he  is  bcyondW  pale  of  honor;  but  irno 
evdcnce  that  he  did  so;  and  it  mu.t  be  remelber'd  that  he  has  nevcrbcen 

ha  :.T:  'k''^'"'.  '>''"-'^"«-«^  -y  Buch  imputation,  though  lie  ^ 
ha  e  had   he  best  ev.deuce  in  the  world  to  prove  iLas  untrue,  if  he  had  been        -  . 
Upon  the  whole  of  this  case  I  hold  that  a.,  fur  asLests  upon  grounds  of  fact     '  • 
.«  not  supported  by  proof;  and  as  far  as  it  rests  u^La  the  question  of  power     • 
It  18  not  maintmnable  either  on  that  question  ae.con8iaered  i^  itself,  oVwith 
reference  to  the  security  of  the  publie  or  the  hohor  (Vf  the  cJwn.     ihe  jud. 
nientof  the  Court  will .  therefore  dismiss  this  action^  As  regards  the  costs  I 
beheve  I  have  no  power  to  adjudge  them  ;  buf  I  certa.\ly  thiftk  they  ought  to 
be  borne  by  he  Crown.    The  $50,000  brought  into  Couit  by  the  plaintiff,  and 
which  the  plaintiff  brings  into  Court  to  abide  its.order,  b^Jftigs  of  ri-ht"ti  the  " 
defendant.    The  Crown  has  never  had  any  right  t^^-^taii  S  a  moment  «fl: 
th6  purpose  for  which  it  wjis  deposited  was  s^atisfied.  And  ke  Petitiou-^W^o 
OtMt  October,  heard  by  consent  with  the  merits,  may  U  granted.*  - 

«  Actioli  dismissed. 

r.  W-.JZtVcWe,  ^.a,rf-/B9a«-^y,  e.a,coiin8elfo/thoplaiiiff.     ' 
^       ■Oo'^»<fe<yeo/nott^AttorDey8  for  defendant.       ^  .    7  \  -  -         ^ 

"^     Stmekan  Bethune,  Q.C.^  coaiiael  v  N    ^  { 
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Coram  DoBiON,  Ch.  J.,  Monk,  J.,  TABcnBBiAU,  J.,  Rambaj^  Sanbo^M,  J. 

No.  171.  .     X  ' 

THB  OANAPIAN  NAVIGATION.  COMPANY, 
^.,^'  {DfftndarH*  in  Court  Mow,) 


AprntAHTt; 

(JPtaiiM^  •»»  Court  Mow),^ 
RasrOjiiDniT. 
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Biiifi  :— CommttB  earrlciit  »ro  roiponalble  fbr  dtmnge'eaawd  by  Are  brmkioft  out  apon  bouU  of  ft 
ite>mt)oat,  unMi  «uch  lire  wm  not  attributable  to  their  negllKanoo  ;  and  the  onut  prelxiniU 
U  upon  tbe  oarrljan  to  aocoant  tar  the  Hre  and  prove  that  It  did  not  ariw  ftrom  their  fkult. 

This  appeal  was  Ifrom  the  following  judgment  of  the  Superior  Court 'ttt 
Moiltronl,  rendered  by  MacIcay,  J.,  Slat  October,  1873 : —  • 

"The  Court  having  board  the.  parties,  &o.  '.        ^ 

"  Considej^ig  that  of  his   allegations  of  Declaration,  plaintiff  has  proved 
enough  to  entitle  him  to  a  judgment  a^inst  defendants,  though  not  for  the  full., 
sum  sued  for>;  '  —    ■  ^' 

"GonsideriDg  that  plaintiff  being  H  passenger  upon  defendants'  steamer  iu" 
June,  1872,  and  having  paid  his  passage,. the,said  steamer  '  Kingston '  was  lost, 
and  burnt  by  fire,  and  plaintiff  lost  the  lu^gt^  and  property  j^th  the  sums 
of  money  alleged,  said  luggage  and  property  having  been  uponlpnaid  steamer 
at  the  time  of  the  fire;  that  th«  -Atid  fire  wai^' result  of  some  dlgligence  by 
defendante;  and  they  are  liable  towards  plaintiff  to  the  Extent  m  $136.18,  value 
of  hia  T^^Uso,. apparel  and  luggage   taken  by  plaintiff  with  him  on  board  said 
rhen  he  embarked  at  Lqohipe ;  bnt4&at  for  the  three  ooaea  of  samples 
put  upbo  said  steamer  by  plaintiff  at  Montreal,  defendants  are  n'ot  liable,  having 
made  no  coni'raot  with  plainjtilF  about  them,  and  never  havidfg  contracted  to    . 
carrjr  them,  and  plainiiff  having  had  them  upon  said  steadier  '  Kingston  '  with- 
out iEjtention  ta  his  ]j)art  to  pay  any  freight  upon'  them,  but  to  treat  them  <Ul 
mere  ^uggage^s  w^ioh  "they  were  not,  nor  protected  by  his  passenger  ticket. 
Doth  adjudge  and  condemn  the  said  defendants  to  pay  and  satisfy  to  said 
plaintiff  the  said  sum  of  $136.18,  with  interest  from  the  11th  m^ber,  1872, 
date  of  the  service  of  process  in  sitid  cause,  until  paid,  and  costs^^as  in  a  suk    </■ 
for  so  much,  distraiti  to  Frank  J.  Keller,  Esquire,  attorney  for  plaintiff,  ai|d°»a    ' 
to  the  rest  of  said  plaintiff's  demand,  it  is  hereby  disallowed  and  rctjected.".    . 

Respondent  H^es,  by  his  Declaration,  alleged  that  on  the  '10th  of  June^ 
WI2,  he  wbs  a  passenger  op  board  of  the  steamboat  'IjgMgNtn,"  belonging  t^-% 
appellants,  and  was  going  {{rom' Montreal  to  Hami|p^|piQg  paid  fo^  hi» 
ticket  as  a  passenger. 

That  he  h^jvil^  him  a  trtiwlc  annUjiting  hiit  (femorHHyMjfag   and  ejifota 
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«usJuo»,  b«il5«,n&07rkmg  iJWn  duty  Bsp^       according  to"  law,  and  Well 


\\ 


%M5S'^:'-1'':!  ;•'"•  of  Jiae-isrwhiok  h.  .4j.„  dofcndtnt.  wi^nTbo^a  to  Uk.  om 
•Dd        <>•«"«  Onrry. to  Ilnniiltoa..  :<  >.  ~  •••«  gwi 

i;nrZ''r  ''*  "'"'r'*  V^-^^'  '•'•  """«"'*  "*"•  «^  *»••  *'«'»k  and  iu  coa- 
•ontsand  thecn«c8of(«inipio«.,  ,       ^ 

'"     .K A' '^.'•'r'"  '•'T'*!^  t'"«tt6foro  and  during  tbo  voyage  In  question,  thoy  hold 
^      .       "^«  Cort.flo«te  of  the  Stcaboat  InspcLr  to  tho  cffecl:  that  said  boa   and     r 
^acbmcry,  onK.no.  and  boiler  #erc  in  /ood  oHor,  and'  that  aho  w.«  proMy 
panned  and  equ.pp..d  and  «afo  in  every  roapeot  for  the  earrl-ge  of  pa^Tn^r. 
■  ""i!'\*V"'  "  "'""•"■  "'^  '^"<'»'  "»>?  »«•  -»  during  .aid  voyage.  Z^    _^  L.       __ 

"      «,«rM  i        r  '^'""  "^'"'r""  "'^'^  '''°  *°'"  *•*■  ■»">«J' villo,  Ontario,  «^<it  wi  M^ 

,         "    TJ'^'""^^""°-°f»h«P"vatoroo«.sor.t«t^;oou«»honinW*poL^^^  " 

.  ofami.o,eup.ed-by  one  of  the  paanongor.  on  board.  H.id  room  noOb.n  being  „ 

po8He88.on  of  or  under  tho  pr«»cr  or  control  of  the  appellanU       ^^ 

That  althoughr  every  cffor{.wa.  u«od  to  put  out  Ihe  fire,  the  boat  and  nearly 
every  thing  on  board  wero  d^troyed  and  consumed  by  the  iamea.  '  ^ ' 

.  .«nldV  '^'ailr""'  f«'-»"ito»««^e»t,  which  wa.  unYoreseen^und 

cauHjd  by  superior  j«|,iBlo  force,  >^hich  it  wa«  impoasible  to  resiat.  . 
1  hat  tho  faro  ^HHftout  fault  or  privity  of  tho  appollanta  or  of  their^ 
servants,  an,^w.t«Mpiig^cc,  want  ofcare  or  skill  upon  their  part.  ^ 
hZ  r  ""T'".  ^''^^W'^^'^e  «"e'»»^d  i"  the  ^id  statorotm  which  had 
been  lot  and  leased  to  one  of  the  passen^-ora  on  board  of  tho  said  atoamboat,  who 
had  paid  for  the  use  and  occupation  and  control  of  the  aarie,  the  appellanta 
could  no  be  hold  I.ablo;  and  for  all  tho  above  reasons  that  they  were  noV  liable 
^       for  any  loss  occasioned  by  the  Bre.  I 

f  J t!'  ^'"^  r™  "'*.  ""'*'"  %  ~  "•'  *"^'  °f  "*■»?'«»•  »"   reapondont  paid  no 
freight  upon    them,  and  th^  ^e  merchandiie  and  for  use  in  hia  tradb,  and 

not  part  of  his  ordinary  bagj^age,  and  were  n»ver  delivered  to  appellanta     K 
Appellants  alap^loaded  tlio  general  i88ue.#  "^  \ 

Cof't-'^''  '^^"'  ^°'  "PP°"'"'t«,  submitted  the  following  statement  to  the 

Plaintirs  (respondent's)  sole  evidence  consisted  in  the  deposition  of  a  clerk 
as  to  the  value  of  Jys  samples,  and  of  ^is  own  deposition  as  to  the  value  of  his 
vahso.  Ho  made  n^tempt  whatever,  in  opening  hia  case,  at  proving  negli- 
gencepnthepartofappollants,  orastothooauseofthefire.  .4 

,  The  appellant,  examined  five  witnesses,  vi..,  Captain  Carmichael,  who  was ; 

Captain  on  board  at  the  time  of  the  fire ;   William  Finnuoan,  engineer ;  Charles^ 
U  Fesscnden,  to  prove  that  tho  boat  was  inspected  ;'  Toussain't  Picard,  pHot  on 
,.        board ;  and  Captain  Thomas  Uoward,  General  SuperintendedVt/the  Canadiaii 
Jila;vigatioh  Company.  V_  / 

,    From  the  evidence  of  these  witncssea,  it  is  clearly  proved  tliat  on  the  10th  if 
June,  1872,  the  steamboat  Icfit^,  Montreal,  foj^  Hamilton  fn  yerftct  order  as  to 
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maniMd  fod  aqiipped,,  with  STtrj  pr«eaation  t«k«o  to  gm 
llro.      ( 

Ob  thbneitdfty,  about  twoo'olook  in  thcaftcrnooi 
(hot  part  of  Lake  Ontario  callod  the  Lnko  of  tho  T| 
milcH  in  width,  without  any  wnrnin}<,  a  flro  waft  oudd 
stato-room  in  tho  nuloon.     It  does  not  npponr  Troui  th« 
tho  Art  ooiumunood.     Captmin  Cunoiohoul  tayH  ho  flr 
through  the  lattioo  work  abofo  the  stutorooniH  nuuibors  It       

Room  No.  17  was  tlion  ocoupiod  by  a  family  of  punHt'ngt'ra  ^pluui  ungit^fd 
it  for  tho  trip  and  paid  for  its  use.  Thoy  had  tbo  \tbf,  ao  that  room  No.  IT 
waa  not  then  under  the  control  or  in  {fosaeflHiou  of  ap'pelltthtri  ^ —    -' , 

llooni  No.  19  woa  divided  from  it  by  ii  very  thiri'pnrtition.of  wood. "  No  ono 
was  then  in  oooupation  &f  No.  19;  it  waa  generally  used  fofWldin^  dirty 
linen,  and  had  whnt  it  called  a  wator-jaokot  coqtne^tud  wttl^  tho  boiler  ^^% 
running  through  ita  oontro  out  through  tho  top  of  tRb  Dtntoronm  deck.   , 

Tbia  is  pOHitivuly  «^ll  that  ih  known  about  tho  fire.     N«  one  can,  tell  the  oauao     « 
of  it.     Under  thesii  ciroumstancbs  oomcn  tho  question,  Are  tho  appollauta  Uablo 
fur  tho  loss  ?^    The  respondent  says  they  arc,  upon   tho  ground  of  negirgence. 
What  nogllgenoo?    Whore  is*  it  proved?     NowhW".  On  the  contrary,  tho^^ 
appellunta  proved  that  they  took  all  tho  oaro  nird  ^reoiuition  that  it  was  poai^iblo 
to  toko,  and  that  is  all  that  by  law*  thoy  could  ^  required  tj^^do^  ;i' 

The  morj;!  fuct  of  h  fire  occurring  gives  rise  to  no  prcautuptloh  agaui'^t  appel- 
lants, and  o'vnn  if  it  did,  such  presumption  is  rebuttod  by  the  .evidence  fjbat  every 
«aro  waa  U8«y|.  o' 

Aa  {ho  appellapts  had  a  right  to  run  their  stcamboat.-und  u'thcy  could  not  do 
this  withour  an  engine  nnd  fire  to  got  up  ste&m,  'all  that  tluty  woro  bourfd  to  do  i 
was  to  take  all  neet^adury  prccuutiona,  uud  this  Uioydid.     U(M<Mb«iLsaii  thv^  bo  '. 
held  liable?       •  ,        •    ."        ■  ,     ^ 

"  On  tbo  whole  there  Is  no  ovidonoo  wlmtever  as,  to  iho.oause  of  tho  fire,  and  it 
was  evidently  ono  of  tlvoae  inevitable  Kooidenta  ghiph  will  ocour  even  with  %ho 
greatest  amouDA  of -cara.  •'■  £  , 

There  always  will  bo  a4Mk  of£re  upon  railroads  and 'Steamboats,  and  in    . 
houses  and  every wbiero  whero  fire  isHised,  and  all  that  ComppQJcya^\|)oupd  to..  .. 
do,  is  to  try'to  reduoo  the  risk  to,&miaii^m  by  using  thegroatost  prooautioos, 
as  was  Jone  in  this  case;  '-.    V  ■' ;  "  ,   , 

The  respondent,  a  passenger,  was  bound  to.'partioip%toin  the  risk,  W* there 
wore  no  negligence  on  the  part'of  the  Company.  Ho  know  ho  was  g«|fng  ou 
board  of  a  stekmbout  whore  there  Wits  an  engine  an  J  boiler,  and  failing  negli- 
gence, he  ought  to  share  in  tbe  consequences  aif?^-  bea^  his  sl^arc  of  tlfi.A^s. 
The  appellants  thotuselves  lost  bSavily'by  thefire,  ftnchit  Was  their  own  interest 
to  take  every  precaution.    •         ^_t  •■       tji  " 

The  fire  waa  a  fortuitous  event.  Cjvil  Code  L".  C.  17,  sub-sec,  24,  "A 
fortaitoas  even»is  one,  wbioh  Is  unforeseen  and  paused  by  suporinr-Yoreo  whi<?h 
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«re     imcendie     w  classed  as  a  " /orce  »ia;e«re." 

acinar:  *  Y'"''  ?  '''*"»""''«'  P-  '«'  §  12.  The  burden'of  proof  in  *» 

Saunders,  Negligence,  p.  173;     "A  person  who  conveys  passengers  only  » 
ItTr:.  ''""-•"-ABton  u*  Heaven. 2  Ezp.  533'sh..r7a7Gty  » 

an  injury  having  been  suffered  is  qot  enough  to  establish  a  charge  of  negligence    ' 

rveL„>r°"*'""/   *'°    -J-d  party  wa^  at  the  tia.e  lawfully  em- 
ployed  and  in  all  respects  frcft,  from  fault."  .        ' 

InccMclusiontheappellants^aytheyarenotliablJfUcau^, 
l8t.  Respondents  proved  no  negligence. 

anfl^^r""*  "''^"""*'  P™"'^  affirmatively  that  every  precaution  was  take* 
and  that  there  was  no  negligence.  J 

BiWelo  ^sir^  ***'  "'''^^"^"'^  fro™  «»  unforeseen  event  which  it  was  imj«|. 

cot't^eC:;^^^^^^^^^^ 

A'e^/er,  for  respondent : —  - 

_  The  mere  fact  of  the  vessel  being  properly  inspected,  and  that  every  exer- 
tion was  made  to  put  out  the  fire  which  occurred  through  the  faaft  of  appel- 
lants, can  m  no  way  release  them  from  responsibility.  ^ 
Bespondent  tubmits : 

J^  1?**  .*-T  *^'"'"'"'  *"'  "FP^"'"*'  '"'^«  P'«'«^  ^^^  fir«  b«>k«  out  i» 
room  17,  which  was  rented  to  passengers,  that  that  could  in  no  way  be  a  bar 
to  the  present  suit;  ■  - 

nnfjn  ^V'  T!'""*"  ''*'*'  "^''^^^  ^""^  *«  P™'«  ^'^^'^  ?'««.  th"*  the  fire  broke 
lull\  r.?  .  r™'  *'"•'■  o""  witnesses,  on  the  contrary,  stating  they 
could  not^tell  where  the  «iid  fire  originated,  or  how  it  ocourred.  . 

1  Jw  Jl5l'\?*  f  ""r"*  °^  ^""^^  P"*'^  **»  *^«  ""•^'''y'  »»•«  presumption  of 
kwjould  be,  that  the  fire  occurred  through  the  negligence  of  defendants  ia 

4.    That  there  is  sufficient  evidence  in  the  record  to  show  the  fire  oriiriniited 
I  said  mnm  Kn    ia  ...v  ^ 


in  the  said  room  No.  19. 


T^ 


..>-'' 
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6.    That  the  {Jttestion  is  one' to  a  great  extent  of  appreciation  of  evidenoe  quuMm^  hm. 
•nd  that  wirtjout  the  strongest  reasons  shoi^ing  that  the  learned  Judge  in  the    «»"»■  C,., 
Court  below  taisunderstood  or  misapprcciated  the  same,  the  judgruent  oujrht       H^ 
not  to  be  altered.  •.  - 

The  laws  relating  to  the  liability  of  common  carriers,  instead  of  being  rekted . 
.should  he  made  more -stringent,  otherwise  there  will  be  no  safety  for  life  or 
property. 

The  respondent  submits  it  would  be  a  bad  precedent  to  alter  the  judgment 

J.I^'^L'*"''*"'** '°  ^^'^  ''"'"^'  **'  '*'  '*"*^"  *"  ^"^0'  «*■  appellants  the  responsi-        • 
*>ihtie^i»p<jsed  both  by  English  and  French  law  upon  the  carrier.   (I) 

Sanbok^,  J. :— This  is  an  appeal  from  TB  judgment  condemning  appellanU,  as 
common  earners,  to  pay  a  passenger  for  the  value  of  his  personal  effects  or  bag- 
gage lost  by  the  burning  of  the  steamer  "  Kingston,"  at  Brookville,  the  steamer 
takmg  ^araengcrs  from  Montreal  to  ilamilton.  It  is  contended  that  the  appel- 
lants  afe  liable,  as  carriers,  and*Hiat  the  fire  occurred  from  want  of  proper  pre-  '  '  * 
cautions  on  their  part.  If  this  contention  is  correct,  the  evidence,  in  the  opin-  - 
ion  of  the  Court,  sustains  it.  There  is  evidence  adduced  on  the  part  of  respon- 
dent, that  the  fire  originated  in  No.  19,  a  room  through  which  the  pipe  of  the 
boUer  passed,  and  that  in  this  room  was  kept  dirty  linen.  This  evidence  is  not 
contradicted  but  rather  confirmed  by  appellants'   witnesses.    Picard,  for  in-  '    I 

«tanoe,  says  he  first  saw  the  fire  behind  tlie  smoke  stack.     Other  witnesses  say  ^ 

the  fire  was  firstseen  eoming  out  from cooms  17  and  19  which  were  contiguous.  ) 

It  appears^lso  by  the  evidenoe'df  Oafmichael  that  it  was  known  by  whom  room 
No.  17  was  occupied,  and  this  was  by  a  family.  None  of  these  are  examined  to 
establish  m  «^ny  way  that  it  was  po^ible  Tot  the  fire  to  have  occurred  by  their 
agency.  '  The  inference  is  natural  and  almost  necessary  that  there  was  some 
defect  by  which  fire  communicated  fVom  the  heating  appliances  connected  with 
the  boiler  to  the  combustibles  in  rpom  19.  ^^ 

It  is  contended  by  appellant's  counsel  that'there  is  bo  p^f\at  the  appel- 
lants were  common  carriers.  It  is  apparent  from  the  circumstances  of  the  case 
It  was  a  passenger  boat,  and  the  contract  undertaken  with  respondent  was  that 
of  a  carrier.  It  is  not  specially  denied  in  the  pleadings.  This  brings  this  case 
into  the  category  of  cas/ortuits  mitte$  which  arise  from  natural  oiuses  but 
which  may  be  prevented  by  that  degree  of  prudence  which  parties  acting  as 
camera  are  bound  to  exercise,  T"'  qui  occasionem  prestat  damnum  fooisse  vide 

CI)  The  following  authorities  refer  to  the  issues  raised  :    '  '. 

livil  Code,  Art  1675. 

^1..0.J.,  p.  269,  Huston  m.  G.  T.  R.  Co.,  and  authorities  there  cited.      " 
6  L.  0.  J.,  p.  173,  Mountain  ««.  O.  T.  R.  Uo.         * 
Angell  on  Garriers,  §  166  to  169  ;  §§  236  and  237. 

Parions' Mercantile  Law,  pp.  213  an4.  214.                                                      ^ 
Story  on  Bailments,  pp.  467  and  469,  §  611. 
Parsons  on  Oontracta,  old  Bd.,  1  vol.,  p.  695  and  note,  and  p.  699 
Pardesaus.                         .^                                           . 
AngeU  on  OaCTlers,  §§  188, 192, 193, 197  and  note  ;  §  194.<p.  169. _1 
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Judge  io  Ontario, 
ooourrenoe  as  tbia. 


!:»„<•     I       i    »         •'"-""•i"*' "wf WB 01  sea-goine  ves* 

l«ty  for  loss  by  firo.     It  is  also  said  thit  Burrowcs,  County 

tZZI{"  ril"  '^.'"*""°  •"  "  """  H  "PO"  '»•«  -""ne  occurrence  astbis 

Lcrlr  ^^'y^''^  ^'''^  ^«4p"*  »'   «««•  603,  i,rovid^  thi  t'  ; 

"    S^  ?  ''.""^'""S  "'"P  "•"'"  »»«  "r«  t«  """ko  good  inl  loss^f  or  to  any 

g^od..  a.erchandiso  or  other  things' wf  soever  taken^a  or  bu    on  Crd  a"y 

Tnf . t  tTvT  ''r^  ^'"T"*  ^'''PPrg  ^«'  °f  1854,  in  forji,  in  CanadV  with 

hel-d   thatasLn:V;tLon"^y^^^^^^^^ 

na.igati„,f,.„        ^  ^.  ^^^.'f  ^ ^^^^ 

tesL  T;J1  ,  ^'T  "-PK"-'"the  KinLn'-wasaseaS 
apdv'it  to  J         ^\T'^  ^'  "  '"4p»«»»i'>"  of  the  intention  of  the  Z  ^ 

Xing  ;:ri^irt  ;Mr!;rtrC:r  ^r  ^^  ^  "^  - 

P-redtosay  thatthisprovi^onL^^^^^ 

.^>rsT?lT  "'"':•  P!?-'k-7-^^"S  vessels,  whe^ej  the  burning  o^l't 
lot  L  "!  r  't  ^™'iV/''««.  but  in  the  present  ease  that  question^ 

not  fairly  presented.  We  havcU  evidence  that  th^  Kingston  was  a  sJZih 
vessel,  anditdoe^appear that sh/wa. used tocarrypassige^s  andirbrS' 
from  port  to  port  on  the  river  a^d  lake,  and  being  a  eo^^on  carrier  th3 

^1  /Tr'^V''  '''''^"'''  ^'^•"^  "»'«h'  have/been  prevented  by 3- 
denc  andskdl  on  their  part.  In  ^ueh  case  the  Conipany  is  ina^er  to  the 
me  er  as  respee^  his  personal  effects  in  ordinary  uj'carried  wiTL  wl^o 
on  ^e  boat  Such  effects  are  all  that  are  in  questip^  here.  I  think  theTudi- 
ment  correct,  and  it  should  be  confirm^.    ,  7  '  »  ^nejua^ 

DOBION    C.  J.:_The  appellants,  a  joint  stocl/ company,  incoroorated  to- 

^  z\::^^rz^r^''^"''^^^^^  ^Sver^^-iaZ^t^r 

the  lOtB  of  June  1872,  the  ownersof  the  Steamboat  "  Kingston"  which  on  that 
day  was  destroyed  by  fire  near  BrockviUe,  in  the  iCovinee  of  Ontario 

Ha!!!ltoT^""f  "^''^'''u"^  l"^'""^''  P'^^'^Se  to ie  conveyed  from  Montreal  to 
Hamilton  .and  ^was  on  board  at  the  time  of  th^  accident,  brinj^s  his  actfen  to 

ZheTaJdl  h'.  ""  t-'^^'t-  ''  ^'"^  ''^h^^  ^"^  trunLol  nt^ht 
clothes  and  the  balance  being  the  value  of  a  nu^iiber  of  cases  of  samples  of  oit- 
-iery  wjiich  he  had  with  Jjim  at  the  time.  /  ^  ^ 

■  the  ibss  was  the  result  of  a  mere 


The  appellants  pleaded  to  the  action  that 
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it  ajny  fault  of  their\  and  that  they  were  not  k%-     c«n«dian 

and 

lUjTM. 


accident  which  ded^mtn^ 

ponrible.    Thej  alto  j>l|Akded|the  general  issue. 

The  evidenc^  sh(^r  that  the  respondent  was  a  passenger  on  board  th«  st^am^ 
boat  Kingston  »  heql  she  wai  destroyed  by  fire  on  the  tenth  of  June,  1872, 
leaving  paid  for  liis  passage  fl-om  Montreal  to  Hamilton  ;  that  the  appellants  are  ; 
unable  to  i^eoulit  f^r  the  fire  which  seems  to  have  originated  in  room  No.  19, 
■—which  was  uDo<^ttpied  ahd  used  by  the  Company  for  ptoring  dirty  linen- 
No  19  was  a  very  warm  rdom  near  the  boiler,  and  was  protected  by  a  water 
jacket.  I  ' 

"  ■  .      '   ■      I  -'> 

Under  tbf«ii  jsircu^standes  the  Court  below  condemned  the  appellants  to  pay 

to  re^ndent  the  sui^  of  $|36 .  18,-'i»8  the  value  of  his  personal  effects  and  cloth- 
ing, and  dismissed  thie  aotibn  as  to  the  balance  claimed  for  the  value  of  samples 
of  merchaodiso,  holding  that  tbese'wcfb  not  covered  bj  the  passenger's  ticket 
which  the  respondent  badlpi^ch'ased. 

I  think  the  Court  belovT h«^  made  a  just  application  of  articles  1672,3(4  a;id 
6,  of  the  Civil  Code,  which  Ln^ke  common  carriers  liable  for  the  property  entru^ed 
to  them  to  be  conveyW  wom  one  place  to  another,  unless  they  can  Establish 
that  the  loss  was  causdd  y  &  fortuitous  evmti:^m:irraittihle  force. '  Nbw  it 
is  not  proved  heiw  that  th  ^origin  of  the  fire  was  a  fortnitous  eveijt,  such /4s  atfir^ 
oansed  by  lightnbg  or  Ipt  ler  similar  accident,  nor  that  it  was  the  res/lt  of  |in 
irresistible  force,  the  buk  hen  of  such  proof  being  with  the  appellants:  On  iho 
contrary,  it  seems  from  It  le  evidence  adduced  thj||  the  fire  can  only  1^  attributed 
to  one  of  two  causes,  eitUer  bad  construction  of  the  vestol  or  carelessness  oh'the 
part  of  lEe  servants  of  thlt  Company  who  alone  had  acoesA  to  the  ro6m  in  question, 
and  in  either  cose  the  ilppella^ts  would  )be  responsible  for  th/ loss  which  the 
respondent  has  siiffered  Wj  the  destruction  of  his  luggage.  (1)  / 

The  judgment  of  the  jjourt  jwlf  w  must  therefore  be  cclitirm^d. 

J,  L.  liorria,  for  ap]  elllantfl. 

Carter  dk  Keller,  for  ijespoi^dent. 
(jIl.m.) 


SUPERIOR^  COURT,  1675.      / 

10^'TRBAL,  27th  FEBRUARY,  1876./  '      ', 

(Warn   Beacort,  J.  /  .    y 

!' !  /|.       No.  lo:'     '      ■  ./  '  , 
ank  6f  Lower  Canada  vs.  Mc^donald,  et  al. 
oMiiuit  Invoke,  by  mtpHon  A /a  /omw/iyied  by  them  Jointlj.a  oauie 
to  oxM  one  of  (iiem.  / 

s  was  a  hearing  on  an  excqatiJn  d  la/orme  fyled  by  the 
he  first  reason  assigned  was /unfounded  in  fact.     Then 
(1.)  Chitty  on  Carrier ,  pp.  282  to  287.  /  ,       ',  . 

'^■•Angell  on  Carrie]  b,  pp.  8S,  107, 1(»,  110,  and  112,  also  166  and  167. 

The  Grand  Trunl  Railwky  Go.  and  Honntain  and /Huston,  <6  L.  C.  Jurist  173. 
McDougall  and  i  Han,  6/L.  0.  Jurist,  p.  283. 
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n.  ~ 


'/■■ 

/ 

■/  ■ 


to  the  other  reason  or  erouod  df  nullkv  it  i...  .    ,'     ?     "     j     '     ' 

-thedefend-nu  alone.   Thif^inulpt^^^^^^^^^^^^^  "4  toone  of 

it  consequently  dismissed  with  costs.  ^'  •**  ""'"  ^•'••^'  "* 

a  A  Cramp,  for  the  plaintiff.  E'^ption  d  la/orme  djsmiswd. 

/>.  (Wroworrf,  for  the  defendants. 
(8.B.)  .  •  I 


COURT  OF  QUEENS  BENCH,  18^4. 
Montreal;  218T  DBOEMBER,  1874  / 
Coram  DoBioN.  Ch.  J.,  Monk,  J..   Ta;ch.r.au.  J  '  Ram- 

BORN,  J.  f 

.         '  No.  136. 

MoBBAN, 


f.  J.,  Saw- 


/ 


AND 

CARLISLE,  ST  Ai., 

the  free  p«,ge  of  floating  log.  i,  liable  *^»uchdZ7^llZT  T^•'»•»f «"  ••  «oob.tr,ct 
»uoh  ob«truotlon.   ,  v  "•""•ge  m  tbe  owiu|r  of  the  litgi  may  mflbr  by 


lAPraLbAMf ; 


The  respondents  pleaded  the  general  isBue.     ^  — 

The  Superior  Court  (Mr.  Justice  Torra4  eittine)  ordered-  th«  r^  i  ^ 
the  dam,  and  eondemned  the  respondents  to  p»Jthei^XrlllloT2  ^ 
„,!:--    ^^^«i«W  was  revered   aVd   ^^l^^J^l^^ 

The  present  appeal  is  from  this  last  judgment.  /•  ^ 

It  18  m  evidenoo  that  the  RiviArn  A  u  n.  •  it 

« the  ^ck  wfich  cflTa:'';*^.  'S.lrr""""  -^ 

.  ber  were  oerried  .way  or  remo..J  ZT    '    ,     .  ^'  **"  ''""  »'  «"- 
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were  both  takinjr  timber  down  th«  river,  and  McDonald  waa  allowed  to  j^  hia 
through^  the  flume  of  reapondonta'  mill,  while  appellant  waa  obliged  to  e'mploy 
•  large  force  to  carry  hia  lumber  over  the  rejipondants*  dam  and  th«  rapida 
below  it,  and  that  he  w^a  thereby  put  to  ooniiderable  expense  and  loaa. 

On  behalf  of  the  rcHpondenU  it  has  been  confimded  that  the  Rividre  A  la 
'GraiBa«not  being  navigdble  not  flottabU,  they  were  entitled  to  use  itn  waters' 
for  their  mill  and  make  whatever  constructions  wenS  neoossary  for  that  purpafe, 
and  the  Consolidated  Statutes  chap.  61  and  the  case,  of  Minor  and  Gilmour  were 
I  «ited  in  support  of  this  pretention.  But  this  statute  merely  provides  a  mode  of 
j  Adjusting  difficulties  between  mill  owners  and^  riparian  proprietors  for  damages 
done  to  their  proport/  Ita  provisions  are  not  applUble  to  a  case,  like  this, 
where  the  right  claimed  is  not  a  right  oT  property  but  a  mere  servitude  imlong- 
ing  to  the  whole  public.  W" 

The  case  of  Minor  &  Gilmour  only  decided  w^at  were  the  rights  which  two 
mill  owners  could  respectively  eiercise  over  the  same  river,  anSf  has  no  particu- 
lar application  to  this  case.  ^^ 

The  French  authors  differ  widely  as  t^  what  constituted  &  rivihe  ftoUabh. 
Some  of  them  considered  that  a  river  fas  fiottahU  only  when  the  volume  of 
water  was  sufficient  to  float  rafts  or  tadjaux,  and  that  it  was  not  flottahk  when 
It  could  only  float  single  logs.  It  wouH  be  difficult  under  the  different  cir- 
eumstancoa  of  the  two  countries  to  appfy  this  classiflcation  as  regards  rivers  that 
vt^floHablet  and  those  that  are  noi  Mttahlet.^ 

jChampionnidre  des  Eoux  Courantes,  No.  428,"  says  that  it 'is  not  the 
voJame«of  water  which  determines  the  legal  character  of  a  river,  but  the  point 
whether  its  course  is  or  is  not  dedicated  to  the  public  service,  and  thU  seems 
qt^ite  reasonable.  Jn  the  caseb  of  Oliva  k  Boissonneault,  (Stuart's  Rep.,  p.  626), 
missonneault  &  01iva,same,p.  564,  and  Chapman  &  Clarke,  (li.G  Rep.'  p]  147)| 
tl|e  Courta  here  seem  to  have  considered  wfiottahlet  rivers  wjbi<?h  could  only  float 
eidgle  logs..  ,.         j 

I  But  this  distinction  between  riv<!^  that  tite  Jlottable,\uk  those  tint  are  not 
ff>ttable$  is  of  no  importance  in  this  case,  where  it  is  notjneceatoiy  to  decide 
as  to  ownership  Df  the  Rividre  A  la  Qijijisse,  and  whether  it  is  public  or  privati 
property,  but  merely  to  determine  w^at  are  generally  the  rights  of  the  publil 
on  a  rivef,  whether  the  same  be  public  or  private  proper^.  ' 

After  full  consideration  of  the  authorities  bearing  on  this  i>oint  we  find  that 
the  public  are  entitled  td  all  the  advantages  which  a  river  in  its  natural  statQ 
can  afford  for  public  purposes,  and  there  is  no  difference  in  that  respect  whether* 
the  river  is  navitfable  or  not,  ovJhUabU  or  not.  It  is  upon  this  principle  that  the 
riparian  proprietor  of  a  stream,  however  small  it  may  be,  can^ot  divert  its 
waters  to  the  prejudice  of  other  riparian  proprietors,  although  he  can  use  the 
waters  on  their  passage  through  his  property  on  the  condition  of  turning  it 

"  .•  Loysd  iMt.  Cout.  Liv.  2,  tit.  2,  Rftgle  8,  says t-Oro.M.  ritiirtt  ont  lour  U  moin* 
quatoru  ptedt  de  largeur,  Utpetitei  *ept  et  les  ruiuiaux  troit  et  demi. . 


MonMB, 

CarlUli,  etal. 


MM 


V 


fV<'~  ^ 


^^ 


278, 


COUfiTOF  QUEEN'S  BENOHv  187*. 


MoltatD, 


"^ 


m.  MLoui$Ast. 


J 


/ 


back  to  it«  natural  ohannol  b«fore  it  leavea'  his  proj 

C«rlW.,«tri.  Louit,  Stuart'i  %.,j^,678.)  '        l 

^""*'>*  ««^»^'^«^y  cited  of  OiiTa  and  B^^^ 

i«  reported  to  have  laid:     "In  every  river  which  is  navigable  for  boiTbi  or 

argc  vessels,  or  in  every  river  which  is  floatable,  that  is,  capable  of  floai|«K 

.     ''2V'"\"'*'  (f^r*""  ^^•'«'-''  "«•  ^«"^«).  the  public  a.  in  BngUnd 
(Hale  dejure  Man;  tap.  3,  p.  309)  and  in  America  (3  Kent'i  Com.  d.  344) 
"have  an  casement  or  legal  servitude,  via.,  the  tight  of  passage  as  in  a  public 
"highway,  and,  consequently,  the  proprietors  of  the  adjoining  banks,  be  thov 
"who  they  may,  can  neither  use  the  bed  or  the  Waters  of  such  rivers  (in  what 
"regards  the  public)  in  any  way  which  is  inconsistent  with  the  easement  to 
'^  which  the  public  are  so  entitled.  (Declaration  o/1663  m  Bacquet,  vol.  1,  « 
"457.)     The  evidence  in  this  cose  may  not  be  «ufiioient  to  shei  that  the 
"  River  St.  Thomas  is  a  rivQre  navigable,  but  the  faet  that  logi  floated  down  the 
>trcam  from  the  plaintirs  land  to  the  defendant's,  and  were  then   stopped 
"in  their  progress  towards  the  Saint  Lawrence  by  the, boom  which  the  latter 
"JJos  constructed,  proves  it  to  bo  a  rividre  flo{tahle."    " ' 

In  the  same  osise  in  Appeal  Chief  Justice  Rcid  expressed  himself  as  follows: 
"We  consider  the  plaintiff  was  entitled  to  his  action,  whether  the  Rividre  du 
'•Sudistobo  considered  as  Jtoltable  or  »eigneuriale..]^ho  Rividre  du  Sad 
.'  appears  capable  of  floating  only  $ir^^le  hys,  and  not  rafWV  bateaui,  &c.,  and 
"therefore  is  not  to  bo  considered'as  a  navigable  river;  but,  allowing  it  to 
'  be  of  the  Idescription  of  leigneuriale  and  banale,  the  use  of  it  even  in  that 
'' case  must \bc  free  and  open  to  the  pubfic."    ■•   ,  '  . 

Whether  the  River  H  la  Graisae  belongs  to  the  Crown,  or  to  the  late  seigniors, 
)r  to  the  riparian  proprietors,  the  right  of  the  public  to  use  it  for  all  the  purposes 
to  which  it  is  adapted  ia  not  thereby  altered.  M.  de  Championnidre,  in  his 
kvork  on  the  Ea^x  Courantcs,  No.  427,"  p.  74^  says :  "  Le  droit  de  flottage 
I' i  buche$  perducs  a  do  tout  temps  otd  exer^^  «  titre  de  servitude  sqr  les 
Vcoursd'eau  de  quelque  nature  qu'ils  soientf  quo  sous  I'empire  do  la  f^^atiUJ 
'Felle-mGme  les  seigneurs,  ^)ropri<Stairc8  dcs  petites  rivieres  <Staicnt  obliges 
"  de  le  supporter." 

It  is  the  ^ccssory  consequence  of  this  right  of  servitude  that  whoever 
ibpedes  the  natural  flow  of  a  river  is  liable  to  the  damages  occasioned  thereby, 
ajnd  may  be  forced  to  remove  the  obstructions  or  to  provide  for  facilities  equal  to 
those  the  river  aflbrded  before  the  obstructions  were  made.  Proudhon, 
Domaine  Public,  vol.  3,  No.  683,  and  following,  cites  an  arret  of  26  February, 
1569,  ^hich  ordered  that  slides  should  be  made  in  every  dam  to  facilitate  the 
passage  of  floating  timber. . 

In  the  cases  of  Oliva  and  Boisonneault,  and  Chapman  and  Clarke,  the  Courts 
held  that  mill  owners  could  not  impede  the  floating  of  tiniber  by  the  erwtion  of 
boomp. 

It  has  been  contended,  at  the  argument,  that  the  new  dam  waa  liot  higher 
than  the  old  one,  it  having  been  placed  on  a  lower  level.    This  would  not  alter 
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!ti'^'i^      "•pond*"**  h«d  no  more  right  to  impede  the  ntviptjon  by  (h« 
--<M<l«mtb«.V*»»'Mwone.     The  OTldtnc.,  howeter,  oJetrly  «h,,Ji  thtt  th« 
WW  d.m  diTerta  more  water  tma  the  Datur«l  ohannel  of  the  river  than  the  old 
one  did. 

We  are,  therefore,  of  opinion  that  the  appellant  haa  eatabliahed  hia  right  of 
action  againat  the  reapondcntn.  We  do  not,  hpwover,  decide  that  the  reapondenta 
ha4  not  the  right  of  usiDg  the  watera  of  the  Rividre  i^  la  Oraiaae  and  to  dam  up 
the  river  for  the  purpoaea  of  their  mill,  bat  in  doing  ao  they  were  bound  to 
provide  for  and  secure  to  the  public  faoilitiea  for  the  floaUng  of  their  lumber 
equal  to  those  which  the  natural  flow  of  the  river  before  the  erection  of  the  dam 
would  have  afforded  them. 

In  thia  oaae  the  evidence  ia  not  BuflScient  to  ahow  to  what  precise  extent  thJ 
dam  of  the  respondents  obstrueU  the  floating  of  lumber,  and  whether  it  should 
be  removed  altogether  or  slides  made  in  it.  The  injury  to  the  appellant  does 
not  seem  to  be  a  subsisting  and  permanent  one.  Under  those  circumstances  it 
seems  unnecessary  to  drder  the  removal  of  the  dam,  which  might  occasion  a 
serious  loss  to  the  reapondentf..  The  Court  will,  therefore,  reverse  the  judir. 
ment  rendered  in  Review,  and  confirm  the  judgment  rendered  by  th|"wiS^ 
Court,  in  so  far  as  regards  the  condemnation  to  pay  damages,  buUotJt  that  nort 
of  It' which  ordered  the  removal  of  the  dam. 

fhe  r«spondents  aie  therefore  condemned  to  pay  to  the  appellant  •260 
damagw.  and  costs  incurred  in  the  Superior  Court  and  in  this  Court  tho 
appellant  to  pay  the  costa  in  Review.  * 

This  judgment  ^conciliates  the  right  of  tho  riparian  proprietor  to  use  the 
waters  passing  by  or  through  his  property  for  manufacturing  purposes,  with 
the  right  of  passage  whifeh  the  public  have  on  such  waters.  It  is  hoped  this 
condemnation  will  bo  sufficient  to  induce  tho  respondents  to  make  such  altera 
tions  in  their  dam  as  wifl  remove  all  grounds  of  complaint  on  the  part  of 
lumbermen  in  future.  '  '  \  . 

The  following  was  the  judgment  of  the  Court :—       w 

"The  Court  *  *  ^•'^^onsideriiag  that  the  public  are  entitled  to  altthe  advantages 
which  the  natural  state  of  a  river,  whether  navigable,  floatable  or  not,  can  afford 
for  public  purposes,  and  that  any  change  made  in  the  state  of  a  river  the  effect 
of  which  is  to  diminish  those  advantages  renders  the  party  making  the  same 
liable  to  the  damages  resulting  from  the  change; 

Considering  that  the  Rividre  4  la  Graisse  in  the  County  of  Vaudreuil  is  a  large 
qtream  which  for  a  great  many  years  has  b^en  used  by  the  public  for  floating 
down  logs,  square  timber  and  lumber  of  various  kinds  | 

Considering  that  the  respondents  have,  in  or  about  1867,  constructed  a  dam 
from  their  miU  on  the  Seigniory  of  Rigaud  to  the  other  side  of  the  river  in  the 
said  Seignioiy,  and  have  thereby  impeded  the  faoiUties  which  existed  before  that 
time  for  floating  down  timber  in  the  said  river ; 

Conaideri'ng  that  the  appeUant  hath  proved  that  in  the  spring  if  1^70  his  timber 
was  stopped  by  the  dam  so  wnitrnoted  by  the  said  respondents  in  the  said 
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*'*flJd"'      ''**"'  *""*  ''**^  **"  ''**  ""  '****  "fionunt  bwn  put  to  oonaideriblfl  «ip«nM  to  take 
€wilite,<taL  bu  titnb«r  put  tho  Miii  (Ikm  and  down  th«  iwid  rivor  ; 

. — C<uuidfiriii|(  UiAi  tha  mmielkAt  ha«  tharab;  luffarod  dunai^a  ta  tU^st«tit  of 

•260,  but  oon«ld«rlng  that  the  appellant  haa  only  proved  that  the  eiiatenoe  of 
aald  dam  of  the  ronpondonta  had  onuHod  hiin  a  temporary  Injury  applying  only 
to  tho  Rtoppage  of  tho  tiinbor  brought  down  the  river  in  the  apring  of  1870,  and 
blu  proved  no  permanent  injury  ; 

Con8i(l|Hng  that  there  is  error  in  tho  original  judgment  of  the  Superior 
Court,  rendered  on  tl»o  30th  day  of  Doooraber,  1872,  whioh  haa  ordered  tho 
removal  of  the  aaid  d<m  and  alad  in  th^udgmout  oftli^  Superior  Court  Hitting 
in  Review,  rendenxl  ot^^e  30th  day  of  June,  1873,  yhioh  haa  dUmiaaed  tb« 
ftotion  of  tho  BniiJ"app«niint ; —  '  / 

This  Court  doth  roverao  the  aaid  judgmcnta,  and,  prq/oeding  to  render  the  judg- 
ment whieh  the  aaid  Superior  Court  ahould  have  tendered,  doth  oondcmn  tho 
^     aaid  reapojidents  to  pay  to  the  aaid  appoHnnt  th<^  tarn  of  |26Q,  with  intoreat 
and  ooata  of  tho  said  Superior  Couri,  and  oi^  this  appeal,  and  doth  condemn  tho 
appellant  to  pay  tho  Qmta  JjDOurrod  in  tlio  Sutoorior  Court  aitting  in  Review." 

'  ,  ,      *7  Ju«l«n>ttol  Court  of  ileviowreveraed. 

Do«/re  «fc  Z)ou<rc,  for  the  appellant.         ^' 

Af.  B.  Bethunef  for  tho  rospondenta. 

(8.  B.) 


Coram  Dorion 


C^URT  OP  QUIBENS  BEiNCH,  1876. 
UONTRBAL,  32*0  SEPTEMBER,  187S. 

Cu.  J.,  MoNk,  J.,  Taaciikbiau,  J.,  Ramsay,  J., 


Sanborn,  J. 

No.  il28. 

/no 
DEZIBL, 


Appbllait; 


'klcapoiroiVT. 


HiLO  :-Th«t  the  non-produotion  of  the  copy  of  writ  of  appoal  lenred,  In  ropport  of  ■  motion  for 
noH  pro:,  It  not  iktal,  when  It  la  nteblbhed -MtUfMtorilr  th«e  the  writ  Itined  and  «m 
■erred  ud  that  the  copy  hM  beralost. 

Dorion,  Ch.  J. :— This  is  a  option  for  non  pro$.  un'der  the  1129th  Art.  of 
the  Code  of  Civil  Procedure.  Exception  was  taken  by  the  appellant,  that  the 
copy  of  writ  served  was  not  produoed.  An  aflBdayit,  however,  has  been,  fyled 
by  the  respondent's  attorney  that  a  copy  of  the  writ  was  duly  served  a^d  has 
since  been  lost,  and  the  Clerk  of  this  Court  has  given  a  certificate  that  a 
writ  was  issued.  We  think  this  certificate  and  affidavit  sufficiently  supply  tbo 
want  of  the  copy  of  writ  served,  and  we,  therefore,  grant  Uie  application  and 
quash  the  writ. 

_      „      _  Motion  for  non  prot,  inrantcd. 

TVmK  «fe  TVrrtV/,  for  the  appellant.     ■   ,. 

Zon^^r^  d^  Du^df,  for  the  respondent. 

(8.  B.).  >  y  ■ 
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Coram 


■ -     ^ -  1»nriWIfB,llin.        -       --.^~^-. .- , 

-8iR  JuiM  W.  C«»Lv.i,«,  Sir  Barnrh  Piaoook,  Hin  MoNTAQom 
JK.  Smith,  and  Sir  Rorbrt  P.  Coi.libr. 

TUB  PltOVIVOIAL  I.VSIIIUNCe  UOMPANV  OP  0ANXT)A 


«R0 


JOEL  LEDiro, 


•  A>rVLI,AIITt  i 


RRIPOHDaMT. 


^       nlfinton  a  BrtaeH  ^  »'„rramtr-Av*iil.  prn,^  jniMrtr,  /nm 

Ii.tD:-|f  notice  of  th.  .bMd,mm.mt  of  •  .hip  i.  ,.,«  by  th*  tnn,f«d  to  ih«  ln.M«i«.  ..d  th* 
Iniuror.  then  ..y  .nd  d<.  DothlD*,  th.  ooncLulun  i.  th«t  th^y  do  out  m..n  to  Mooot  th. 
.b.ndonm„„.  But  If  they  by  the,,  .^„t  t.ko  po«,„|o„  ofL  J.l^  ..d  thrr^llr  It 
•nd  retain  It  In  thuir  powwtinn  for  Home  tlm«  without  n-pudlatinR  the  u.itJo«  or  Inibnii- 
in*  the  Iniared  m  to  th«  ch.r.ct.r  lu  which  iXwy  ar. .otlnc,  then  tlier.  I.  * oonilnieUv. 
M<tBpt.nco  of  th..  .bandonment  by-th.  In.ur..n.  And  a  eonitruoUv.  aoo«ptwi«B  produoM 
tho«inno(lhotonth«rlghUofthep.rtl..a«ane«pr.Maoo«pUnfle  •'""^•'        °" 

Where  the  a«.>nt  who  took  po«..i».lon  of  th.  ihlp,  4o.;  wa.  lnitraofa>d  to  look  after  th* 
In lere,  ,  of  th«  In.uranoo  oompany ,  hia  aote  In  purauano.  of  thoa..  Inatruotlona,  miupled 
with  tha  non-repudlatlon  of  the  noUo.  of  abandonment,  havlnn  been  moh  a*  to  b« 
OTldfno.  Itrom  whioh  an  aooepUnoo  might  b«  Infwrwl;  tlie  oompMiy  waa  b^uud  br  hto 

After  the  ao«>ptanoa  by  tho  tniuren  of  tb.  abandonment  of  iTthlp  they  bMom.  Itabl. 
■a  tor  a  total  loai. 

WhereaMilp-polloyoonUlned  aprovhion  that  theibtp  .hould  not  b.  within  th.  Ontfof 
^ui^ff  "*"""."  '  V^^'»^^  IHTlod,  and  the  .hip  went  Into  the  Rulf  wlthlp  tho  prohi- 
-blU^  time  and  wa.  wreoktMl ;  and  notice  wiu  ilTen  of  an  abandonment,  and  wa.  accepted  by 
the  „.uronii  It  wa. oontondod  by  them  that  the  .hip  wa.  not  ln.ured  when  »h.  wa.  lo.t,  J 
the  li..urance  did  not  extend  to  a  lo»  In  the  Rulf  within  the  prohibited  time,  and  that  an 
abaudonmontoan  beof  no  avail  *here  there  I.  no  tn.ttranoe.  However,  It  wa.  held,  that 
tho  veMel  wa.  In  (hot  in.urod,  and  that  the  Io«  occurred  durln«  the  time  and  upon  • 

'"y*««''««"»>««''>«»'opo''<'y.buttherBwa.abn«chof  oneofthewarranUMiandlf. 
antr  a  oon.trnotl»o  total  Iom  and  notice  oi  abandonment,  th.  bmrara,  with  Itall 
V  knowledge  of  all  the  teot.,  aooept  the  peUoe,  they  canrf|^hlNni  called  on  to  pay  the 
•mount  Injured,  rwll.  and  rely  on  a  broMih  of  warrantlMpiie  Tolimtary  aooeptainee 
of  th.  noUirtof  Kbandonmont,  an  •grMment  1.  «nt«ra4^i»b  which  olqaw  tbe  wtiote 
*>    mattar.,,! 

An  .gAnt  who  InmirM  for  wiother  with  bti  authority  may  toe  for  tiia  mm  •aaon^  la 
bi.  own  name. 

Q^^r^  vt.  to  Interpretation  of  a  elaoie  in  •  marine  policy  a.  to  a  prohibition  of-th.  ihlp 
from  b.lngin  tbe  Qnirof  St.  Lawrence  within  a preaoribed  period.    (9  P.  C.  29M.) 

This  was  an  oppeal  from  two  oonourreqt  judgments  of  tho  Court  of  Queen's 
Bench  for  the  Provinoo  of  Quebec,  of  the  22ad  of  March,  1872;  one  of  which 
modified  on  appeal  a  judgment  of  the  Superior  Court  for  the  Province  of  Quebeo 
of  the  Slat  of  March,  1870,  Maokay,  J.,  in  favour  of  the  respondent,  by 
ihor«aabg  th«  sum  for  whioh  judgment  was  given  for  the  respondent,  and' 
condemning  the  appellants  to  pay  the  fuH  amount  claimed  and  costs ;  and  the 
other  of  whioh  dismissed  with  oosts  the  appeal  of  the  appellants. 

The  jadgmentswinre  given  on  an  action  brought  by  the  respondent  against 
the  appellants  on  a  polioy  of  assoranoe  for  tSOOO,  which  had  been  eiTected  on  • 
ship  called  the  Babiiwm  and  Qaudry.    The  lospondent  ^wa»  a  merdiaDt  <^ 


i 


M 
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IWmW  u-  Monlronl ;  th«  apptllanti  w«r«  an  inaurano«  companj  oarrjInK  on  bnlinaMi  al 
HdUduo.'    TorouU)  ami  having  agonU  at  MontroiilBiiJ  ollmr  pUcM  In  (!an««lo. 

Tlui  ahip  IimU  bean  iM)|(i  to  tli«  r«)ii[Min(litut  »nd  om   B«fnjmniii   Vi^neBa,  in 
March,  i8«6,  forXUOO,  antlhaU  tliQii  buon  aod  atlil  Nnaihad  raKiatorod  in  thair 

___      joint  nnHiiia.     Vlgnmn  wii«  unnbU  to  pruvidt)  bia  uioiaty  of  the  p«irchaa»-iuungj, 

and  Ibo  wbolu  waa  ncoordingly    pnid  by  tlio  reufxJndnnt.     Vignonu  lm<i  n<jw' 
di«d,  but  ilia  brothar  i.tntt<i  that  ViKnenii^md  told  hhn'  tlii4  U  waa  imlobtod  to  • 
r  tha  r«a|M)ndant,.and  ihot,  to  give  hini  nv-ourily  for  whnt  ho  owad  hlin,  ha  had 

nutlioriUMl  th«t  roiipon.Kmt  to  inauru  tlio  vcwwl  in  liia  own  omuo;  no  that  if  iho 
voMwl  i«rin^ifd  tbo  rcupoiidout  uiigbt  receive  llio  uuiount  usaurad,  and  ao  nay 
hiinaalf  tha  dubl.  n 

Ob  the  Hrd   of  January,    1807,  tho  roB|)ondont   Inautpd  tha  ahip  with  Hie 

appellanta  for  8ftOO().     Tlio  policy  wim,  an  fur  na  in  nnitorial,  in  (heao  torma:— 

"J,  Jjaduo,  of  Montrual,  proviuoo  of  (iiioboo,  na  wall  in  hia  own  nama  aa  for 

And  Id  th«-  name  nn<l  nainea  of  all  and  ovory  other >)raon  or  peraooa  to  whom 

^  tho  aanio  doth,  nmy,  or  mIinII  Hpp«r(bin-,  iu  imrt  or  ih  nil,  dotli  roalta  inaurnnca 

and  CBuae  to   bo  i  mured,  M  or  not   loat,  tho  aum  of  JBOOOupon  tha  body, 

taoUa,  apparal,  and  other  furniluro  of  tho  goo<^  aohoonor  /i'tbinmuaHtl  Giiudty, 

'  wharoofia  luuatur  for  tho  prcaont  voyage  Benjamin   Vigiieau,'or  whovver  elaa 

ahall  go  for  niaatar  in  thei  aaid  vcaaci,  or  by  whntovcr  other  name  or  namea  tha 

aaid  veaaol  or  the  niaator  thereof  ia  or  ahall  bo  called. 

\  "  IJeginning  tho  advonturea  ujwn  tho  said  Veaael,  tackle,*  apparel,  Ac.,  at  and 

.from  Montreal,  to   trudo  between   tho  Inlund  of  Newfoundland,  Novu  Hootia, 

Weat  India  ,  lalanda,  Cuba,  aofo  ports  in  tho   United  Statek  (ind   Qucbeo  and 

Montreal,  to  and  IVom  porU  in  the  Lower  Provinoea;  rittk  oonimoncing  at  noon 

oq  tho  16th  of  J^ecomber,  18(16,  and  ending  at  noon  oir4ho  15th  of  Deoember. 

1887.  .  ■' 

"  And  it  shall  and  may  bo  lawful  for  the  said  vesiiel  in  her  voyage  to  prooeed 
and  sail  to,  touch  and  sUy  ot  any  port  or  places  if  thereunto,  obliged  by  atreaa 
of  weather  or  other  unfcvoidable  ooJident,  without  prejudice  to  this  inauronoe. 
The  said  tcmoI,  tackk.,  &q.^  hereby  insured  are  Talued  at  $7000. 

"  And  it  is  agreed  that  in  case  a  total  loss  shall  be  claimed  for  or  on  account 

of  any  damage  or  charge  to  the  said  veaael,  the  only  basis  of  ascertaining  the 

"value ehall  be  her  valuation  in  this  policy;  and  if  not  valued  herein,  then  her 

actual  value  at  the  time  of  the  inception  of  this  risk  at  tbo  port  to  which  sh^ 

then  belonged* 

"  Not  allowed  under  this  policy  to  enter  ,the  Gulf  of  St.  Lawrence  before  the 

26th  day  of  April,  nor  to  be  in  the  said  Gulf  after  the  16th  day  of  November. 

Nor  to  prooeed  to  Newfoundland  after  the  Ist  day  of  December  or  before  the  16th 

day  of  March,  without  payment  of  additional  premium  and  leave  first  obtained ; 

varjrisk  and  eeeling  voyagei  exoepted."' 

At  the  Unieljf  the  inauranoe  the  ship  waa  at  theTort  of  6t  Jehn's,  Newfound- 

!   land,  preparing  for  ayoyoge  to  the  West  Indies,  whioh  she  •absequently 

I   cbmplet«d.    On  thelBth  of  Novemter,  1867,  the  dayai^r  the  date  fixed  by 

i    the  policy  ai  the  last  day  on  whioh  tho  ahip  waa  to  be  b  the  Gulf  of  St.  Lawrenoa, 
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I'll  ^"iTr  ""n  ^T'^''  ■"•*  tHmU^^ml  *,«  .  T<Jy.gt  lo  ,h.  Port  of  St 

.  On  .  .0  f„  lowing  day  ...  ..rvud  o„  the  .ppoll«„,V  ^^, .»  Mon.reil.  MrMocW 

''.At  the  .p«,i.|  |„,„„c,  of  Jo«l  Mnc-.  ...  I,  ,ho  «n'd.«ig„ed  not«,      '  ' 

tlon  .  ...  to  th*^,d   ln.uhinot  company,  ,p«iki„g  ^  Mr.  MoCu.|g,  ,ga„t 

Mi.  .  o«l  Leduc    .„.ur«.l  ,.K,i,.Ht  the  peril.  ...d  d,„«or«  of  D«Tigation  «|  tJ      ^    - 

of  85000  ourrjnoy,  under  p..lioy  bo.ring  d.te  No.  28.{)fl4,  «nd  d.te  ..  ooun*: 
^r.«„.d  at  Tarorfto    Onurio.   th.  3rd  d,y  of  J,n,«r>ri8«7.  being  tight. 
.Uunoh,nn<^.trong,  well  and  «ufl|«ienUy  m.nnedi  provided,  equipH,  .nd  Air 
ni.h«d  with  .1    thing,  needful  .nd^aoc.«„ry  Ibr  herrvoya^e,  iTdod  witlT. 
gencrni  oanjo  of  flour,  pe,,.  «ppl«i,  ,'nd  other.,  left  the  port  of  Montreal,  in  the     ' 
prov.noooQuobeo  on  the  IGth  day  of  November,  1867.for  the  port  of  St.  John'..    - 
NewfoundUnd.     Thirt  the  ..id  JoelLodao  received  information  iVom  Bendi 
Vignew,  th.  otpUin of  the  ..id  whodo.r.  Babineau  and  Gfludru.  by  hicletter      ' 
datei  Bo,  the  27th  of  November.  1867.  !b.t  .1)  .^,U  .nTwS  'J^Cl 
«.d  «,hooner  ;  that  •«»«>  that  d.te  the  .aid  Joel  Leduo  heard  nothing  «f  .n4 

Mathurin.  th.  «K«nd  on  board  tfie'^am.V'^p^,  who  .t.t*i  to  ht/n  thi^ 
th.«a.dHchooneri/«6««a««nrf<?aWry    had  become  .total  wreck :    th*t  hV^ 
had  gone  hHn«lf  .nd  been  on  the  wreolc  about  twenty  mile,  below  th.  w  J  ' 
point  of  Antico.tiW.nd.  in  the  gulf,  .ndwartoldtbit  the  crew  w„^^ 

i!!  .'S^."*'"  ?' "''*"°'" ''"'^  **•"  «.nltothewteck.had  Uken  .nd^ll    >' 
.bout  7^0  barrel,  of  flour,  which  had  been  t^ata.portei  to  and  «,ld  it  Q„^ 
thereat  ofthe  cargo  being  lost,  .or  perhap.  could  be  found  there  yet.     Thntit  i. 
eupi^d  that  the  ..id  accident  and  wr«>k  of  the  «id  whooner  Babineau  ahd    *' 
Oaudry  happened  .nd  took  place  on  or  .bout  and  between  the  lit  .nd  Sth  d.T 

^ffi?rn'L?i!rV^^^'*'r**''''''''^ ''''•'  Lcduci.  ready  .ndprop.red't; 
from  the  ,nform.t,on  received  by  the«idVqel  Leduc,  of  th/wreck  of  the  Wd       ' 
«hooner  Bab^au  and  Oau^iry,  .^d  the  general  report  .ince  few  day.  by^ 
bllL'Tn"^  provinceof«id  wreck,  .nd  th.t  two  bodiesof  the  crew  h«l      ^ 

-n«£'  ""!  *T\  ""•J-'-'gn-d  noUry,  did  .nd  do  hereby  .t  the  i«qoe;t  .fortttid  ^' 

-ptify  .nd  deeUre  unto  th.  .dd  ProvincUl  [l^^r^ndco^^i^oTcl^^i    /^ 
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FrOTlnelal  lit' 
•nrkiiceCo, 
ud  Lcduc. 


the  said  Joel  Ledao  claims  and  d^lbaiids  through  my  ministry  of  and  from  the 
said  Provincial  Insurance  Company  the  payment' of  the  said  sum  of  85000 
being  the  ainount  of  insurance  of  said  schooner  Babineau  and  Oaudry  under 
said  policy  6f  insurance  ;  and  that  the  said  Jool  Leduo  did  and  do  hereby  re- 
linqui^H  unto  the  said  Provincial  Insurance  Company,  and  abandon  from  this 
day^enceforth  and  for  ever,  all  and  every  the  rights,  claims,  titles,  and  interest 
which'hemay  oi;  can  have,  demand,  or  pretend  into  and  upon  the  said  scfiooner 
Babineau  and  Oaudry,  so  wrecked  aff  above  stated ;  to  all  which  the  said  J.  F.      ' 
McCuaig  answered,  '  I  will-  submit  it  to  the  company,'  which  answer  I,  the  said 
undersigned  notary,  haye  written  and  taken  to  serve  and  avail  as  occasion  sha\| 
or  may  require     Protesting  for  all  I  can   protest  in  the  premised,  and   to  theV.v   ' 
end  that  the  said  Provincial  Insurance  Company  may  not  have  cause  to  pretend '\ 
and  plead  ignorance  in  the  premises,  I,  the  siaid  notary,  have  served  said  insur-    ^ 
ance  company  with  an  authenticated  copy  of  these  presents  for  notification 
thereof.     This  done  and  notified  at  the  place,  and  on  the  day,  month,  and  year 
first  abovCand  before  written  under  the  number  twelve  thousand."     * 

Mr. 'McCuaig  forwarded  the  protest  to  the  head  office  at  Toronto,  but  there 
was  some  conflict  of  evidence  as  to  whether  it  was  received  a(  once,  or  not  till 
the  18th  of  June.  \ 

In  the  middle  of  May,  Mr.  Macgregor,  the  company's  marine  inspector,  re- 
ceived instructions  to  proceed  to  Anticosti  to  look  afler  the  interests  of  the  com- 
pany.    Mr.  Macgr^or  stated  in  his  evidence : —  4    .*         . 

"I  went  to  the  vessel,  which  I  found  about  twenty  mil($  Anm  the  light- 
house, near  the  centre  of  the  island,  on  the  south-west  side.  She  was  lying  ' 
bottom  up,  with  her  bowoutinthe  gulf^'and^er  rigging,' anchor,  and 'chains 
were  fying  just  at  her  bow ;  there  was  a  hole  cut  in  her  side  for  the  purpose  of 
taking  her  cargo  out.-'  I  also  found  parts  6f  the  bodies  of  the  men  of  the  crew, 
and.  I  am  under  the  impression  that  all  the  men  of  the  cr^w  perished.  From 
the  appearanoC'<of  the  bodies  and  bones  remaining,  I.  have  ho  doubt''  that  they 
mus^  have  been  drowned  there.    After  ascertaining  the  state  of  the  facts,  I 

■  went  btfMe<  to  Crasp^,  and  on  my  arrival  I  found  the  balance  of  what  had  been 
found  of  the  cargo  arrived  there,  sent  by  other  persons  on  vessels  chartered  by 
Lloyd's  tgent  for  the  purpose.  I  immediately  advertised  the  sale  of  the  ^oods 
saved  for^the  benefit  of  the  parties  concerned  ;  and  I  had  this  sal^  prooeteded 
wit^  as  soon  as  possible,  and  the  proceeds,  after  paying  the  expenses,  Were 
given  to  different  parties  haTi&g  an  interest,  and  the  balance  now  lies  inl  the 
hands  ftf  the  company.  ATter  disposing  of  the  cargo  I  got  material  and  nten, 
and  went  back  to  the  island  and  took  the  vessel  off,  and  brot^t  her  to  Gaspd, 
where  I^^fl^ber  and  ^eot  horaeN'  After  I  got  to  Toronto  I  endeavoured  to  get 
the  eal^i^.  When  I  fbund  I  ooald  not,  I  went  down  in  September  and  brought 
her  Q{R.to  Montrel],  where  she  has  since  been  sold.  I  do  not  know  what  price 
she  t^rQughf.    T^e  expenses  fbr  salvage  amounted  to  about  $3000." 

»  The  appellantis  j)r<kMi«ded  ag^nst  the  ship  in  the  Court  of  Admiralty  at  Qa»- 
11;^i,fQr  the  salvage  expensesj  whioh  e^oeeded  the  value  of  the  ship;  and  ^ey 

'  otrtunM  tt  ■(!B9ree  Tiwarding  to  iheui  as  valvonijrfSddih;  the  shipi 
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of  .bandonmeDt;  .„d  the  head  office  had  no  opportunit/of  comlnioatin^    "'^-• 
with  him  after  he  went  to  Antioosti  until  his  retuiT  ««»oaung 

Ef  lavs'";'.".".      """T"  ?«  •"^i"-  ^'«  «<'°"»"ced  on  ^Hth  of  Ce.^     ' 

f?r,  laes.fof  the  tvoyery  of  the  amount.  >   %  '■  T 

4*lt«J^''"'*'  demurre^  the  declarHfon.  on  the  ground  that  t^e  policj 
'^rtheVstl^^^^^  ^  "  theOulf  ofSt.ia^ncJ 

4?y  dI   J     r*"^;*"*^  '"•'"''*  ""'  P""^'*  *«  Newfoundlafad  after  the 

:roSLt  .'ftrZiet/it^^^^^^^^^  and  whilep^eedin,       ' 


.,!?:^^iil'^f  _^.T^'^^^•  ^•'^  Court  gave  judgment  for^O  (being  the 


> -^-^i  «»»  \/uuri,  gave  juagment  tor 

.  d  c^t^T  r       '''f  J'  ";'*'**'•"  t»>-P0!icy).  toget^PVith  interest 
and  coste,  on  the  ground  that  the  appellants  haVing  .ceepted  thi  notice  of 
>«.donment  were  estopped  Aromsetti^ 

-snip,    Hee  14  L.  C.  Jurut,  pp.  273-276.  - 

Co^r^f  o'^^^^r^^^,"*  "•*  "PP*""*"  *""*  *^«  «»»?*""*«•>*  appealed  to  the 
W  ofth«"r     r""  ''1  '''  ''^"'^^  °^  «"•»'«' '  -»'•«"'  ga^  judgment  in  ^ 

arofi^c^tti^rr^^^^^^^^^^ 
Jm^si^^r"""  ''"^"'  •°*-"°"'-''  ^■"■•'«'  °-^  '•^  ^i 

The  judgment  is  recorded  as  follows :—  • 

"  The  Court,  etc., 

dni  ^^M '^T'l  *''^"  *''•  j"**^*"*  pronounced  by  the  Superior  Court  sit- 
IL  d^T^r  '^!^^''*  ^  <»^  March.  1870,  then,  is  error  in  the  amornt 
awarded  to  the  plaintiff,  Joel  Leduc,  appellant  in  this  cause ; 

«!^^"r/"r**^"'?'t""«"*""''  "*'  ^'"^  "  *J»«  declaration  fVled  by  the 
««d  J«d  Leduo  in  the  Superior  Court  are  fully  esUblished^  by  the  evWeno! 

«»d  of  the  abandonment  made  by  him  after  the  wreck  and  total  loss  of  hi. 

•8000  of  lawful  current  mon^.  this  Court  doth  annul  the  judgment  so  pr^/ 

i  tlitli  "r"f  ^T;"~  C«'»P»y  of  C^inada  topay  and  satisfy  to  the  said 

Joel  Leduc  the  aforesaid  sum  of  $5000  of  lawful  current  money^th  intent 

hereon  from  the  16th  day  of  November,  ifegg,  with  the  cost,  ineu^n!i  hlT* 

i.«d  Joel  Leduo  ..  weU  in  the  said  Superior  Court  as  in  this  Court"     ^ 

The  Hon.  Mr.  Justice  Drummond,  prevented  from  being  present  in  Court 
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XproTtaeiai  Tn-  when  jadgment  was  pronounced,  has  in  testimony  of  his  oonourronoo  (herein 
8ign>i^  the  draft  of  judgment.  /- 

"  (The  Honorable  Justices  Badglcy  and  Monic  dis^nting,  the  latter  Honor- 
able Judge  for  part  oAly  of  the  sujd  claimed)." 

iThe  following  Articles  of  the  Civil  Code  of  Lower  Canada  were  referred  to : — 
Arts.  2521,  2522,  2538,  2543,  2544,  2545,  2547,  2548,  and  2549. 

Sir  John  Kanlake,  Q.C.,  and  Mr.  Bompat,  for  the  appellants : — 

It  is  quite  clear  from  the  terms  of  the  policy  that  the  ship  was  precluded 
from,  being  in  the  Gulf^  St.  Lavi^nco  at  the  time  of  the  year  when  she  wus 
wrecked.  Thus  we  sr^  not  liable  fSr  the  loss.  But  then  it  is  said  that  notice 
of  the  abandonment  of  the  ship  was  sent  to  us^  and  that  we  accepted  the  aban- 
donment. The  notice  was  not  received  at  the  company's  chief  office  at  Toronto 
until  the  18th  of  Juno,  1868,  before  which  time  we  bad  sent  off  Mr.  McGregor 
with  instructions  to  look  atler  any  interest  we  might  have  In  the  cargo  and  in  the 
ship.  When  through  him  we  took  possession  of  the  ship  and  repaired  it,  we 
were  acting  merely  as  salvors.  We  never  accepted  the  abandonment.  We  cer- 
tainly never  did  bo  expressly,  and  it  cannot?  be  said  that  we  did  enough  to 
accept  it  constructively. .  Moreover,  it  was  only  by  the  head  office  and  by  some 
writing  that  abandonment  could  be  accepted.      *■ 

Even  if  there  were  an  acceptance  of  the  abandonment,  the  ship  was  not 
insured  at  the  time  when  she  wa»  lost,  for  the  insurance  did  not  extend  to  a 
loss  in  the  Gulf  of  St  Lawrencie  after  the  15th  of  November,  and  an  abandon- 
ment can  be  of  no  avail  when  there  is  no  insurance. 

.  The  declaration  ought  to  contain  a  direct  allegation  that  the  risk  was  covered 
by  the  policy;  but  this  of  course  it  could  not  do,  as  the  risk  was  not  covered. 

The  plaintiff  had  an  insurable  interest  only  to  the  extent  of  one-half  of  the 
ship.  He  is  accordingly  entitled  at  the  utmc^t  to  one-half  only  of  the  insu- 
rance money:  Irving  v.  Richardson  (I) ]  Ehaworth  v.  AUiance  Marine  Inm- 
ranc*  Company  (2).     '  >    -'  ' 

Mr.  Alfred  WUls,  Q:  C,  and  Mr.Pauli,  for  the  respondent : — 

There  was  no  breach  of  theoonditiong  of  the  policy.  It  was  within  the  mean- 
ing of  the  policy  for  the  ship  to  be  in  the  Gulf  of  St.  Lawrence  after  the  15th  of 
November,  if  she  were  on  her  voyage  from  Montreal  to  Newfoundland  before^ 
the  1st  of  Deoember.  'the  ilause  with  reference  to  being  in  the  gulf,  means 
that  the  ship  was  not  to  be  in  the  gulf  proceeding  weetwards.  after  the  15th  of 
November.  It  did  not  apply  tor  a  ship  going  eastwards  towards  Newfoundland ; 
the  other  clause  applied  to  this :  see  CoUedge  v.  Harty  (3). 

Even  if  thete  wu^  breach  of  the  condition,  yet  the  company  aooepted  the 
notice  of  abandgirment  which  was  sent  to  them.  After  notice  has  been  ^^> 
the  silence  of  the  insurers  is  sufficient  to  shew  an  acoeptanoe  of  the  abafiddn- 
ment :  Hudson  v.  Earriaon  (4).    And  if  it  were  not  so,  though  the  eompany 


(1)  a  B.  ft  Ad.  193. 

(2)  Law  Rep.  8  0.  P.  696. 


(3)  ilx.206.^ 

(4)  3  B.  &  B.  97. 
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did  Dot  expresaly  aoo«pt,  what  they  did  oqnoliisively  shews  a  oonstruotive  aooep-  j. 
ianoe.     By  thair  agantthey  took  poaaeasion  of  the  ship,  they  repaired  it,  and    ■unuweCo 
retained  poaaeaaion  of  it  until  it  was  arrested  at  their  instance  and  aold  under    "        "^ 
Admiralty  prooess.     They  never  repudiated  the  .notice  of  th^  abandonment, 
.    and  they  never  gave  any  notice  of  ^heir  own  object  in  taking  poasession  of  the 
ship,  Ac, :  Pedty.  Mercantile  Imurance  Company  (1)  ;  Pede  v.  Suffolk  Intu-  ' 
ranee  Company  (2) ;  Cincinnati  Inturance  Company  v.  Bakeysell  (3). 

With  regard  to  the  argument  that  in  this  case  the  acooptanott  of  the  abandon- 
B»ent  cannot  avail  anything,  there  was  certainly  an  insurance  of  the  ship  for  tlio 
Toyoge,'and  what  is  alleged  is  that  there  was  a  breach  of  one  of  the  conditions  • 
after  an  acceptaffise  of  the  abandonment"  the  company  cannot  rely  upon  a  breach 
of  warranty  to  release  them  from  their  liability. 

The  plaintiff  is  entitled  to  the  whole  of  the  inpurance  money.  He  had  an 
interest  in  one-half  of  the"  ship:  and  the  owner  of  the  other  half,  who  was 
indebted  to  him,  had  authoriced  him  to  insure  the  ship  in  his  own  name,  in 
order  that  if  the  ship  were  lost  the  plaintiff  might  receive  the  whole  of  the 
insurance  money,  and  pay  himself  the  amount  of  the  debt. 

Their  Lordships  having  rosertred  their  judgment,  it  was  delivered  June  2fr  by 
SibBabnks  Peaoook  :— 

The  respondent,  Joel  Leduc,  is  the  plaintiff,  and  the  appeilanta,  the  Pro- 
vincial Insurance  Company  of  Canada,  are  the  defendants  in  a  «uit  brought  in 
the  Superior  Court  for  Lower  Canada,  district  of  Montreal,  upon  a  policy  of 
insurance  upon  the  body,  tackle,  apparel',  and  other  furniture  of  the  schooner 
Babineauand  Gaudry. 

The  policy  was  effected  by  the  plaintiff  as  well  in  his  own  name  as  for  and  in 
the  name-ftnd  names  of  all  and  every  other  person  and  persons  to  #hom  the 
same  did,  might,  or  should  apperjain,  in  part  or  in  all,  for  S5000  upon  the  said 
ship,  Ac,  beginning  the  adventures  at  and  from  Montreal  to  trade  between  the 
Island  of  Newfoundland,  Nova  Scotia,  West  India  Islands,  Cuba,  safe  ports 
in  the  United  States,  and  Quebec  and  Montreal,  to  and  from  port&  in  the 
Lower  Provinces,  the  risk  commencing  at  noon  of  the  16th  of  December,  1866, 
and  ending  at  noon  of  the  15th  "of  December,  1867.    The  vessel,  &o.,  were*  ~ 

valued  at^»7000,  and  it  was  agreed  that,  in  case  a  total  Ipsa  should  be  claimed 
for  or  on  aoopnnt  of  any  damage  or  ohaige  to  the  said  vessel,  the  only  basis 
of  ascertaining  the  value  should  be  her  valuation  in  the  said  policy.  The 
vessel  was  warranted  free  of  war  risk.  The  policy  contained  aatipniation  in  the 
following  words — i,  „  '  "        -. 

"  Not  allowed  under  this  policy  to  enter  the  Gulf  of  &t.  Lawrence  before 
*ho  25th  day  of  April,  nor  to  be  in  thesaid  gulf  after  the  l&th  day  of  November. 
Nor  to  proceed  to  Newfoundland  after  the  1st  day  of  December  or  before  the 
15th  day  of  March,  without  payment  of  additional  premium  and  leave  first  -7 

obtained,  war  risk  and  sealing  voyages  excepted." 

^!lv^J!!!*l''°!'?*y'*^?^'f.y'"!!'..!'°^'"°"°"'  m*  Bd.  vol.  ii.,  p.  375. ..- 
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^u£c:   .^<>»t«-'  on  the  16th  of  November.  1867,  for  the  port  of  St.  John'.,  Nei^ounS! 
lft«7    "^  A  '"f  "''"^'^  '''*''^"  *''*  ^'*  ""<^  ^'^  days  of,  December 

Guif\m.L::«^^^^^^ 

It  was  contended  on  the  part  of  the  plaintiff  that,  potwithatanding  the  ve^el 
was  lost  m  the  Gulf  of  St.  Lawrence  after  the  16th  of  Novemberf  1867^0 
ease  dtd  not  fall  within  that  part  of  the  warranty  or  condition  by  which  it  wai 
declared  that  she  was  not  to  be  in  the  said  gulf  after  the  15th  of  November 
Ihe  •r8"'"«»/  »»  ""PPort  of  that  contention  was,  that  the  -  word,  "t^ 
proceed   to  Newfoundland"   must,  according  to  the  decision  of  Coiltdge  y 

Ti   1  XT        """^  '°  *'•''  ^^^  *'^"'*'  P""***"*   towards,"  or   "  to  set 
-  "•    7;     Newfoundland,  and  that  if  read  in.tha^  senw,  it  would  be  incon- 

sistent to  allow  a  vessel  to  set  sail  from  Montreal  to  Newfoundland  on  or  before 

!k  1  ?..  J^""  /'  """^  "**'  *"'*''  •»"  *^«°*«'"  ^''^  Oulf  of  St  Lawrence  after 
the  15th  of  November.  It  was,  therefore.  Wed  that  the  first  part  of  the  condi- 
tion by  which  it  was  declared  that  the  vessiil  was  not  allowed  to  enter  the  Gulf 

•  Tl   ;    r?.7  "^f  '••*  ^^'^  ""^  November\ applied  only  to  the  cose  of  enter- 

ing the  Gulf  for  the  purpose  of  proceeding  Vipwards  ;  and  in  support  of  that 

MgumenttheevidenceofBa«ilWBoy  was  referred  to,  in  which  he  stated  that 
It  was  th^  custom  of  navigators  to  l«ave  the  pok  of  Montreal  at  any  time  in  the 
month  of  November,  for  the  purpose  of  going  down  the  Gulf,  but  that  for  the 
purpose  of  going  up  the  river,  they  did  tot  geierally  enter  the  Gulf  later  thaa 
the  15th  of  November,  and  that  the  reason  was  t)iat  the  ice  then  began  to 
descend,  and  the  navigation  became  dangerous] 

Mr.  Routh,  a  commission  merchant,  who  Was  the  agent  t>f  the  defendants  at 
Montreal,  through  whom  the  policy  was  effecfcbd,  stated  that  he  understood  by 

the  clause  that  the  vessel  was  not  to  be  in  the  ibulf  after  the  ISthof  November 
that  18  to  say,  coming  west ;  and  going  east(  not  to  proceed  to  Newfoundland 
after  the  1st  of  December,  &c.  On  cross^an^nation  he  stated  he  did  not  under- 
take to  do  anything  beyond  giving  his  opinion  of  the  reading  of  the  clause. 

Their  Lordships  ara  of  opinion  that  the  qiause  is  very  dear,  that  the  opinion  " 
of  Mr.  Routh  is  not  admissible,  and  that  to  put  upon  the  clause  such  a  con- 
struouon   as  that  contended  for,  woiOd  be  to  make  a  new  agreement  for  the 
parties,  instead  of^  construing  that  which  they  made  for  themselves. 

The  only  way  in  which  a  doubt  is  oteated  as  to  the  construction  of  the  clause 
18  by  reading  the  latter  part  of  it,  as  declaring  that  the  vessel  might  proceed 
from  any  of  the  ports  mentioned  in  the  pblicy  to  Newfoundland,  on  or  before 
the  1st  of  December,  notwithstanding  they  might  hj^e^  pass  through  the  Gulf 
after  the  15th  of  November.  That,  however,  is  northe  true  construction  of 
the  clause.  A.  their  Lordships  read  it,  the  vessel  was  neither  to  be  in  the  Gulf 
of  St.  Lawrence  after  the  16th  of  November,  not  to  proceed  to  Newfoundland 
from  any  port  after  the  1st  of  December.  There  is  nothing  inconsistent  or  un 
reasonable  in  giving  effect  to  the  word,  used,  and  in  holding  that  the  vewel 
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trhether  prooooding  from  Montreal,  or  from  any  otMer^Jort,  was  not  to  bo  in  tbe 
Oulf  of  St.  Lawrence  after  the  1 5th  of  November.  /  ' 

Their  Lordshipa  are  therefore  of  opinion  that  the  appellants  are  not  liable  for 
the  loss  unless  they  have  rendered  themselves  li/blo  by  acoepting  tbe  notice  of 
abandonment.  /  / 

As  regards  that  question,  it  ma^  bo  taken  a^  prpved  that  within  a  reasonable 
time  after  the  plaintiflF  first  beard  of  the  lo^  of  the  Vessel,  he  gave  notice  of 
abandonment  to  the  oompany's.agont  at  Monfroal.  In  the  respondeufS  case,  in 
the  hppeal  to  th«r^urt  of  Queen's  Bench,  i^  is  said  :—  "  The  respondent  heard 
of  the  loss  of  the  vessel  on  the  jl9tb  of  May,  186%  and  thereupon  left  the  noti- 
fication and  protest  with  the  co^ipany's  agent  at  Montreal.  This  document  does 
not  appear  to  have  reached  tbd  company's  hca<i  bffice  at  Toronto  unUl  the  19th 
of  June  following."  \ 

Mr.  McCuaig,  the  agent(  however,  gave  evidence  to  the  effect  that  the  notice 
of  abandonment  was,  to  the  best  of  his  knowledge,  served  upon  him  on  the  19th 
<i(f  Way,  1868,  and  that  the  said  paper  was  sent  by  him  to  the  head  office i)f  the 
compaiiy  at  Toronto  on  the  same  day  or  the  next  day.  / 

Their/  Lordships  see  no-reasoii  to  dotobt  thcj  truth  of  that  statemeni 


rroTinelal  In. 
■unooe  Co. 
aadUaiM. 


r. 


Crocker,  who  was.;a  director  and  the  manager  And  agent  of  the  company  up  to 
the  month  of  August,  1870;  when  examined  ai\  a  witness  for  the  defendants, 
declared  that  the  copy  of  the  uoticej  of  abandonment  Was  received  at  the  office  of 
the  defendants  in  Toronto  on  the  I8th  of  June,  186|p.     6n  cross-examination 
however,  he  stated  that  he  did. not  receive  a  qopy  of  th«i  notice  through  Mr'- 
McCuaig,  that  he  received  it  from.Mr.  McGregor,  who  sent  it  to  him  from 
Quebec.     That  copy,  if  sent  by  Mr.  McGregor  from  Quebec,  must  have  been  a 
different  copy  from  that  sent  by  Mr.  McCuaig.    Indeed,  one  of  the  learned 
counsel  for  the  defendants  was  forced  to  admit  upon  the  argument  that  (he  copy 
i^otice  sent  by  Mr.  McGregor  and  the  notice  of  which  Mr.  McCuaig  spoke,  must 
have  been  different  copies.     The  protest  and  notice  of  abandonment  gave  notice 
of  the  time  and  place  of  the  wreck,  demanded  payment  of  the  $6000  for  which 
the  vessel  was  insured,  and  relinquished  and  abandoned  to  the  defondants  aU 
the  rights,  claims,  title,  and  interest  of  the  plaintiff  in  Uie  said  vessel. 

Botii  (he  Superior  Court  and  the  Court  of  Queen's  Bench  on  appeal,  found 
that  the  abandonment  was  accepted  by  the  defendants.     Two  of  the  learned 
Judges  of  the  Court  of  Queen's  Bench  dis8en(ed  from  tiie  judgmeD(  of  (ha( 
Court;  Mr.  Justice  Monk,  however,  dissented  only  on  the  question  of  dsmages-  ' 
Mr.  Justice  Badgley  alone  dissented  as  to  the  aooepUnqe  by  the  defeudanta  of 
the  abandonment     It  waii  proved  by  MoGrc^  that  on  the  24th  of  Maybe 
was  instructed  by  the  mapager.of  the  insurance  oompany  to  proceed  to  Gasp^S 
in  the  Gulf  of  St.  Lawrence,  to  look  after  any  interest  the  oompany  might  h*^ 
w  the  cargo  or  in  the  ve^l:  he  also  stated  tiut  the  defendants  had  oonstandy 
acted  as  salvors  and  sped  vestels,  and  been  allowed  salvage  for  snoh  aer^ce 
But,  whether  the  defe^ants  had  acted  as  salvors  on  other  oooasions  or  noti  the 
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wbwU-M^^oGregor  reoeiTedrmT  upoii  which  he  acted,  ■^^^■^- 
aook  after  any  intete^  the  eompany  migbt  have  in  the  oaigo  or  in  the  Tettiel.  • 
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'inrMclcoI*'  ^*  '******  *''*'  ***  ^*°'  **  Antiooiti,  and  was  there  on  the  16th  of  June ;  that 
•nd  ■  he  went  to  the  Teasel,  which  he  foand  ahout  twenty  milea  from  the  lighthouse 
near  the  centre  of  the  islimd,  on  the  aouth-west  side ;  that  she  was  lying  hottoni 
np  with  her  bow  out  in  tho  gulf,  and  her  rigging,  anchor,  and  chains  lying  just 
at  her  bow ;  that  a  hole  had  been  out  in  her  side  for  the  purpose  of  tiiing  out 
her  cargo.  He  further  stated,  that  after  disposing  of  her  caigo,  he  got  material 
and  men,  and  went  back  to  the  jslnnd  and  took  the  vessel  off,  and  brought  her 
to  GoBpi,  where  he  left  her  and  went  home.  He  said,  "  After  I  got  to  Toronto 
I  endeavoured  to  get  tho  salvage,"  but  he  waa  wholly  silent  as  to  the  person 
from  whom,  and  the  manner  in  which,  he  endeavoured  to  get  it.  He  proceeded 
"  VVhen  I  found  I  could  not  get  it,  I  went  down  in  September  and  brought  the 
vessel  up  to  Montreal,  where  she  has  since  been  sold."  It  was  proved  that  the 
sale  was  made  after  a  decree  of  tho  Vice- Admiralty  Cour^in  a  proceeding  in  rem> 
for  salvage,  and  it  is  stated  by  Mr.  Justice  Badgley  that  she  was  sold  under 
Admiralty  process. 

Th«i  case  o{  JTutUon  v.  Uarriton  (1)  was  cited  as  an  authority  to  show  that 
the  silence  of  an  insurer  has  been  construed  to  be  an  acceptance  of  an 
abandonment.  It  is  not  necessary  to  go  to  that  length  in  this  case. 
Their  Lordships  consider  that  Mr.  Justice  Story  was  correct  in  stating  that  an 
insurer  is  not  bound  to  signify  his  acceptance  of  an  abandonment.  If  he  says 
nothing  and  does  nothing,  the  proper  conclusion  is  that  he  does  not  mean  to 
accept.  In  the  case  of  Feele  v.  The  Aterchanta'  insurance  Company  (2)  it 
was  held  by  Mr.  Justice  Story  that  the  floating  and  repairing  of  a  stranded  ship 
by  the  underwriters,  though  It  was  done  with  the  intention  of  surrendering 
to  the  assured,  was  a  constructive  acceptance  of  an  abandonment.  In  the  cSfee 
of  Peele  v.  The  Suffolk  Insurance  Company  (3)  the  Supreme  Court  of  Massa- 
chusetts held  that,  though  the  underwriters  had  a  right  to  keep-possession  of  a 
shi(>  for  a  reasonable  time  to'repuir  it,  yet  that  their  keeping  of  it  for  an  unrea- 
sonable time  for  that  purpose  was  a  constructive  acceptance  of  the  abandonment. 
It  has  also  been  held  that,  if  the  underwriters  .take  possession  of  a  vessel  after 
an  abandonment,  and  proceed  to  repair  without  giving  notice  of  their  object, 
it  is  an  acceptance :   The  Cincinnati  Insurance  Company  v.  BakeweU  (4). 

In  the  present  case  the  defendants  were  not  mnely  silent,  bat  they  w«r^ 
active,  and  by  tbdr  agent,  Mr.  McQi-egor,  took  poasessipn  of » the  vessel 
after  noti|pe  of  abandonment  had  been  sent  to  the  head  office  at  Toronto ;  and. 
the  vessel  wils  kept  in  the  possession  of  the  defendants  from  the  time  it  waa 
raised  and  taken  into  Gaspe  until  it  was  arrested  at  the  instance  of  the  defen- 
dants by  the  .Vice-Admiralty  Court,  apd  it  must  have  been  repaired  before  it 
wto  taken  to  Montreal.        «• 

Mr.  McQrtgor  stated,  in  his  evidence,  that  he  left  the  vessel  at  &aaf6  when « 
be  returned  to  Toronto ;  but  there  can  be  no  doubt  that  it  waa  left  in,the  charge 
of  some  person  on  behalf  of  the  company  from  that  time  until  the  month  of 

-   (1)3B.  AB.OT. 

(3)  3  Mason's  Reports,  27;  Phillips  on  InsDranca,  vol.  ii.JStb  Bd.,  p.  376. 

(3)  7  Pickering's  (Mass.)  Reports,  254;  Phillips  on  lasurancar  vokii.  Sth  Ed.,  p.  375. 

(4)  4  B.  Monroe's  Reports  (Kentucky),  841. 
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September  following,  when  he  returoud  to  Oasp^  and  took  tliu  vesBel  up  to 
Montreal ;  and  at  all  events,  the  vcHsel  having  been  raised  and  taken  jinto  Oa«p4 
by  the  agent  of  the  defendants,  uiust  be  assumed  to  have  remained  'm  their 
posaeHHJon  until  proved'  to  have  been  deliver«d  over.     There  is  no  evidence  that 
the  plaintiff,  at  any  time  during  that  period,  had  notice  of  the  object  With  which 
the  defendants  took  and  retained  possession  of  the  vessel,  or;;th^  the|  disputed 
their  liability  for  the  loss  upon  the  ground  of  a  breach  of  warrantjy,' or  thai 
they  repudiated  the  notice  of  abandonment.     There  was  ndihing  to!  lead  th« 
plaintiff  to  suppose  that  the  defendants  repudiated  j  altogether  their  liability 
lender  the  policy  ai^tho  notice  of  abandonment,  and  that  they  wefe  acting, 
not  to  insurers,  but  as  more  ordinary  salvors,  who  had  no  intere»t>hataver  in 
the  vessel,  twd  their  Lordships  cannot  believe  that  they  acted  merely  in  that 
capacity.     The>enjark8  of  the  Court  jn  the  case  above  cited  of  The  Ctiicinnati 
Iniurance  ^  Compani/ y^Bukewell  (1)  are.  v^ry  applicable  to  the  present  as 
regards  that  suggestion.  . 

Mr.  Jii^tice  Badglcf-oonsider&lM'at  the  decree  of  the  Vice-Admiralty 

Court  in  favour  of  the  defendants  prove*  them  to  be  mere  salvors  of  the  vessel. 

But  their  Lordshipa'do  not  concur  in  thatViejv.    That  ^ree  is  dated  the" 

i23rd  of  April,  1869.  .Jr  does  not  appear,  nor  frit  very  material,  at  what 

time  the  suit  in  the  Vice-Admiralty  Court  was  comraeneed.     It  is,  howev/r, 

stated  by  Mr.  Justice  Badgley,  and  the  fact  is  probably  so,  thilMhe  vessel  m» 

libelled,  pending  the  present  action,  in  tho  Superior  Court.     It  wa«s  lioivev/r,  » 

proceeding  m  rem,  and  not  against  the  plaintiff  personally.     It  wouldl  iave 

been  no  answer  in  that  proceeding  for  the  plaintiff  to  have  alleged  that  he  had 

no  interest  in  the  vessel,  that  by  virtue  of  the  insurance,  the  kJlk,  the  abandon- 

ment,  and  the  acceptance  thereof,  the  vessel  had  become  the  property  of  the 

defendants.    If  tho  defendants  thought  fit  to  libel  their  own  vessel  for  salvage, 

It  was  no  concern  of  the  plaintiff's  nor  was  he  bound  to  appear.    He  could  not 

have  defended  that  suit  without  alleging  that  he  had  an  interest  in  the  vessel, 

and  thereby  prejudicing  his  own  action  on  the  policy  and  his  contention  that 

the  defendants  had  accepted  the  abandonment.    ^  "  -^ 

Mr.  Crocker  stated  that  McGregor  was  never  instruceed  to  accept  an  abandon- 
ment, and  that  abandonments  could  be  accepted  only  at  the  head  office  and  by 
writing  ;  but  McGregor  was  instructed  to  look  aftef  the  interests  of  the  com> 
pany,  and  if  his  acts  in  pursuance  of  those  instructions,  coupled  with  the  non- 
repudiation  of  the  notice  of  abandonment,  amounted  to  an  acceptance,  or  wer» 
evidence  from  which  an  acceptance  might  be  inferred,  the  defendants  are 
'  bound  by  those  acts.  The  question  as  to  whether  the  abandonment  has  bedn 
constructively  accepted  is  a  mixed  question  of  law  and  fact.  Unfortunately  we 
have  not  the  reasons  of  thejpajority  of  the  Judges.  Their  Lordships  are  of 
opinion  that  the  acts  of  the  defendants,  by  their  agent,  MlKJregor,  in  rt?gard  to 
-  the  vessel  after  notice  of  abaiidonment,  and  especially  the^rjrepairing  the  vessel 
and  retaining  it  in  their  pftas^BJon  frowiihe  time  whonit-waaraiaed-ttp  tothe^ 
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ProTtaetau..  notioo  or  inforiuing  the  plaintiff  aa  tp  the  oharaotor  in  jr|iioh  thoy  were  acting, 
SJlZiM:  were  evidonoo  of  an  aoooptaooe  of  the  abandonment.  Th«y  would  oot  reverie 
the  concurrent  dooiHions  of  two  CourU  upon  a  question  of  fact  except  upon  the 
olaarett  oonviciion  that  they  were  wrong.  In  the  presont^^qiud  ^hey  are  of 
opinion  that  the  CourU  were  correct  in  finding  that  the  M^and^ment  waa  ac- 
cepted. Their  Lordships'  view  upon  this  part  of  the  case  would  be  the  same 
even  if  Mr.  MoCiiaig  had  not  forwarded  the  notice  of  abandonment  to  the  heoid 
oflSco  before  the  18th  of  June.  1 

Then,  oa  to  the  effect  of  that  ocoeptance,  it  was  oontended  that,  aa  there  was 
no  losB  for  which  the  defendants  were  liable,  the  notice  of  abandonment  was 
inoperative,  and  that  the  acceptance  of  it  could  not  convert  a  partial  loss  for 

-         /  which  the  defendants  wore  not  liable  into  a  total  loss  for  wtioh  they  were  liable. 

*  Artich's  2521  and  2B22  of  the  Civil  Code  were  referred  to,  and  it  was  urged 
that  there  could  be  no  loss  within  the  meatting  of  the  Code  unless  it  was  caused 
by  an  ovent  insured  against.  Mr.  Justice  Badgley  was  of  that  opinion,  and  he 
ooDsitl  rod  that  at  most  there  was  only  a  partial  loss,  which  could  not,  under 
ArticK.a  2544  and  2545,  be  oonvertea  into  »a  total  loss  by  notice  of  abandon- 
ment. That  learned  Judge  said,  '*  implications  of  acoeptanoe  are  not  favored 
and  can  have  no  effect  or  validity  in  contravention  of  the  positive  foot  upheld 
^"^  ■     by  Article  2545  of  the  actual  recovery  of  the  stranded  vessel."    .He  was  also 

of  opinion  that  the  fact  of  the  restoration  and  recovery  of  the  strftvtded  vessel 
prpS&ted  abandonment  at  &i]. 

It  appears  to  their  Lordships  that  tholeamed  Judge  did  -ndtsufficiiently  advert 
to  the  distinction  between  a  mere  notice  of  abandonmeiftand^aVtilid  abandon- 
ment, or  a  notice  of  abandonment  which  has  been  accepted.    .1^ 

Their  Lordships  are  of  opinion  that  the  present  case  did  not  fall  within 
Article  2546,  upon  which  Mr.  Justice  Badgley  so  much  relied.     It  was  not 
a  case  of  mere  stranding.     The  vessel  could  not  have  been  raised  and  put  into 
(Vv-  ,  a  condition  to  continue  her  voyage  to  the  place  of  destination.     Further,  it  ap-".. 

pears  to  their  Lordships  that  Article  2645  must  be  read  in  oonjanetion  with 
Articles  2538,  2643,  and  2544,  and  that  it  does  not  apply  to  the  ease  of  an 
abandonment  which  haa  been  accepted.  It  puts  the  case  of  stranding  very 
Ipt^h  upon  the  same  footing  as  that  iqwn  which  it  stands  under  the  law  of  this 
<dountry.  Abandonments  made  and  aooepted  are  treated  of  in  Article  2647. 
It  is  there  said,  "  Abandonment  made  and  accepted  is  equivalent  to  transfer 
and  the  thitag  abandoned,  with  the  rights  pertaining  to  it;  becomes  from  die 
time  of  abandonment  the  property  of  the  insurer..  The  aoceptanoe  maybe 
*'  either  express  or  implied."  ^ 

Article  2549  of  the  Code  was  intended  to  prevent  a  notice  of  ahandoDment , 
when  accepted  from  being  defeated  by  any  subsequent  event. 
'<^^    The  Superior  Court  held  t^t  the  defendants  were  estopped,  by  the  aooep- 
"tance,  from  iirging  against  tl^^laintiff  objections  founded  upon  the  breaches  of 
eondition,  and  awarded^  the  plaintiff  half '^e  amount,  via.,  93500,  of  tb^ 
declared  value  of  the  vessel.     The  Court  of  Queen's  Bench  (Mr.  JiMtiae  Badg- 


ley dissenting),  held  that  the  ajtegations  set  forth  by  the  plaintiff  in  hisdeolarf- 
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Uon,  whbsh  included  aa  allegation  oYjMoepUnoe,  wert  fully  proved,  and  that  bj 
rrioon  thereof,  and  of  the  abandonm^t  aooepted  by  the  company,  the  plaintiff 
wai  entitled  to' reoorer  the  full  amount  insured,  Tit.,  15000.  Mr.  Juitie* 
Monk  diaMsnted  on  the  question  of  amount  only.  He  oonaidered  that.the  plalftl 
tiff  waa  entitled  to  recover  but  only  one-ljalf  of  the  amount  insured. 
Their  Lordships  are  of  opinion  that  by  the  acoepUnce  of  the  abandonment, 
^  the  defendants  became  liable  aa  for  a  total  losi.  In  Smith  v.  Robtrtion  (1) 
U  was  held  that  the  insurers  could  not  be  allowed  to  say  that  the  loss  waa  noi. 
total  after  they  had  acquiesced  in  the  abandonment  as  for  a  total  lose,  and  had 
Aereby  admitted  that  the  loss  was  a  loss  of  th'at  description. ,  In  that  ease  th^ 
iDiurer  had  no  right  to  abandon,  but  merely  a  right  to  give  noUce  of  abandoo- 
m«nt.  But  the  moment  the  notice  was  accepted,  the  abandonment  took  effect; 
the  loss  immediately  became  tanUmount  to  a  total  loss ;  and  the  insurers  were 
precluded  from  relying  upon  the  subsequent  recovery  of  the  property,  because 
they  were  not  allowed  to  say  that  the  loss  was  not  total.  This  case,  as  it 
appears  to  their  Lordships,  gets  rid  of  the  objection  of  Mr.  Justice  ^adgley  to 
the  form  ofthe  plaintiff's  declaration.     He  says:— 

<'  Kow  the  only  loss  alleged  in  the  decJoration  is  that  '  le  dit  navtre  auraii 
pM  eorptetbientdant  h  Go\fe  Saint-Laurent, /aitant  un  nax^frageentier  «t 
-  wn^ltt;  which  is  the  absolute  total  loss  of  the  Code  article,  where  the  thing 
insured  is  wholly  destroyed  and  lost,  in  other  words,  submerged  in  the  Gulf  of 
St.  Lawrence.  As  matter  of  fact,  the  alleged  total  loss  is  not  true,  and  has 
been  disproved,  but  it  is  the  only  one  alleged,  and  the  insurers  cannot  b» 
made  to  suffer  from  any  other  description  of  loss  or  cause  of  action  than  that 
charged ;  and  in  strict  justice  the  appelUnt'a  action  should  be  dismissed,  onless, 
under  the  rule  of  practice,  he  should  elect  to  amend  his  declaration  to  meet  the 
proof  of  the  case,  which  as  it  is  admiU  of  no  effective  abandonment  with  ita 
alleged  aeoeptance  as  set  out  in  the  declaration.' ' 

Their  Lordships  would  deeply  r^t  if  an  objection  to  the  mere  form  of  tb« 
declaration,  which  does  not  affect  the  merits  ofthe  case,  should  compel  them  to 
decide  against  the  plaintiff,  but  they  are  relieved  from  that  difficulty  by  th» 
above-mentioned  case  in  the  ^ouseof  Lords,  in  which  it  was  held  that  the 
insurers  after  acceptance  could  not  be  oUowed  to  say  that  the  loss  was  not 

|t  was  contended  that  the  vessel  was  not  insured  at  the  time  when  she  wa^ 
lost;  as  the  insurance  did  not  extend  to  a  loss  in  th^  Gulf  of  St.  Lawrence  after  ' 
the  15tb  of  November,  and  that  an  abandonment  con  be  of  no  avoil  when  there 
is  no  insurance.  But  thp  vessel  was  in  fact  insured ;  the  loss  occurred  "during 
the  Ume  and  upon  *  voyoge  described  in  the  policy,  but  there  was  a  breach  of 
one  of  the  warranties  OP  conditions  expressed.  In  the  case  of  the  Ctncinnaa* 
/nnirance  CbWipany  v.  BakeweU  (2),  the  insurance  was  merely  against  a  total 
losB.    But  it-^as  held  that  the  insurers  could  not,  after  acceptance  of  an  aban- 

(1)  2  Dow.  474.  ■    '     ; 

(2)  4  B.  Monroe's  Reports  (Kentqekjr),  641, 
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donmwt,  ralj  upon  th«  foot  that  th«  Iom  wm  not  total,  and,  oonB«,u«nUj,  thal^ 
'  it  waa  a  Iom  within  tho  turma  of  tho  policy. 

Thate  ia  no  di^inotion  in  prinoiple  botwaon  an  aiproaa  and  a  oonatrnotiTa 
Moeptonoe  of  an  ahandonmmt.     Th»  flflfeot  produoad   upon  tha  riKhta  of  the 
parties  in  the  aanio  in  both  eoaaa.  ^  Sappoaa  the  dafondanta,  upon  the  raoeipt  of 
tho  notice,  had  written  to  the  plaintiff,  and  Raid  that,  aa  the  Jowtook  place  in 
tho.Oulfof  St.  Lawrence  after,  the  15th  of  Noyouiber,  they  did  not  oonaidar 
themaelvea  in  atrietnoaa  liable  to  tualio  good  tho  losa;    th«t  the>  fbund  upon 
in(|ulry  that  Mr.  Routh,  their  a^nt  at  Montreal,  through' whoto  the  inauranee 
wua  offocted,  waa  under  the  imprcHsion  that  that  part  of  the  warranty  whicl 
declared  that  tha  veaael  waa  not  to  be  in  the  Oulf  of  St.  Lawrence  after  the  16th 
of  November  applied  merely  to  the  coae  of  ita  going  weat,  and  that,  under  thon 
circuiimtanoea,  they  did  not  coAidor  it  right  to  avail  themaelvea  of  tho  breooh  of 
warrniity ;  ;that  they  aoooptedj^e  abandonment  and  would  make  tha  boat  (hej 
oould    for  ihemselvoa  of  the^vage,  and  would  aottle  aa  for  a  total  loas.     ()r 
Buppoeo  they  had  gone  ftirther  and  suted  that  they  concurred  with  Mr.  Routh  y 
in  his   onnBtruotion   of  the  policy,  and  that   they  aoooptod  ^he  abandonment. 
Suppose  that,  after  they  had  t^lised  the  vet»ol  they  had  sold  her  for  $10,000  in 
oxceaa  of  the  salvage  expenses,  it  ia  clear  that  the  plaintiff  oould  not  have  tamed 
round  and  claimed  the  f^iU  amount  of  the  proceeds  of  the  vessel  upon  the  ground 
that  the  loas^waa  Hot  caused  by  a  risk  insured  against,  and  that  he  had,  oonse-  " 
quently,  no  right  to  give  n6tioe  of  the  abandonment.     If  the  plaintiff  ijoild  not 
have  treated  thct  abandonment  aa  a  nullity,  surely  the  defendants  cannot  be 
allowed,  afler  acceptance,  to  rely  upon  a  breach  of  the  warranty  or  condition  of 
which  they  had  full  notic^  at  the  time  of  their  aooeptanoo  of  the  abandonment. 
EstoppelsVe  mutual.     If  the  mouth  of  one  party  is  closed,  so  alao  is  that  of 
the  other.     By  tha*  abandonmefit  and  the  acceptance  of  the  abandonment,  the 
matter  was  closed.     The  whole  interest  of  the  plaintiff  in  the  thing  abandoned 
was  transferred  to  the  defendants,  and  became  their  property  (Article  2647). 

There  are  many  oases  in  which  it  may  be  very  doubtfbl  whether,  in  point  of 
law,  the  particular  facta  amount  to  a  breach  of  warranty.  But  if,  mSUv  a  coil- 
fitructive  total  loss  and  notice  of  abandonment,  tho  insurer,  with  full  knowledge 
of  all  the  facts,  accepts  the  notice  of  abandonment,  he  cannot,  whan  called  upon 
to  pay  the  amount  insured,  resile  and  rely  upon  a  breach  of  warranty.     " 

The  effect  of  a^eptance  ia,  aa  remarked  by  Mr.  Arnonid,  well  expressed  by 
Boulay  Paty  (1) — •'  Pdr  Uur  aeeeptatioh  volontaire  ili'ut  fait  im  pacte  vMrt 
It*  partitt  qui  a  tent  iftnitU  "  (2).  '' 

Thw)nly  remaining  queation  is  as  to  the  amount  to  which  the  plaintiff  is 
«ntitied;  Jean  Baptiate  Vigneiu  proved  that  bia-  brother,  Benjamin  Yigneau, 
who  was  the  captain  of  the  vessel  and  waa  lof^t  in  her.'toki  him  that  he  was  in 
debt  to  the  plaintiff,  that  lie  had  gives  him  a  guaranty  for  the  debt,  and  bad 
authorised  him  i6  insure  the  vessel  Bahineait  and  Gaudry  in  his  own  name,  to 
the  end  that  if  the  vessel  should  be  lost  the  plaintiff«i!gl^  receive  t&e  whole  of 

n)  Conrs  de  Droia3omm.,  tit,  z^^ttti.  7,  vpl."  iv.,  p.  380.  *        ;     . 


(2)  AfDonld  oiTMarine  Insurance,  4th  ed^p.  85^ not* 
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the  iiMuronoe  tuontiy,  and  pay  hiniMlf  kho  tniount.  which  B«nJ«itiio  Vigncau 
owod  him.  -\_       '^ 

Thtir  Lordiihipa  ooi»id«r  thit  thia  doeUratiun  of  the  dcooaaed  ufi^htt  hii  own 
intaraat  waa  aTidanou  aufBoient  to  pro?e  that  the  plaintiff  won  authoriiod  by 
DoDJamin  Vignoau  to  ioaure  lh«  half  of  tlia  vniwol  which  boiongad  to  him,  and 
to  raoaiva  thu  umount  iuaureti.  Thia,  coupled  with  the  iotareat  which  iha 
plaintiff  had  In  iho  other  half  of  the  vamwl,  entitled  him  to  inaurt  the  whole 
Taaaelj  and  to  rutmver  the  full  amount  inaurod. 

Mr.  Juatioe  liudgley  appeara  to  have  overliMikud  the  ovidanco  of  J'ean  Bap- 
tiati!  Vignoau,  when  ho  ntaked  that  liia  int«iruMt  in  the  inaurano*  money  did  not 
eaceed  uu«  lioll'  Hharo  thereof.  It  ia  clear  that  un  agent  who  iuauraa  for  another 
with  hia  authority  may  aue  In  hia  own  tmme  (1).  The  mortgage  did  not.  affuot 
the  plaintiff'a  right  to- inauro  for  the  full  amount  of  the  value  of  the  Toaael. 
The  Teasel,  or  the  value  of  it,  may  be  the  only  mcana  which  ho  hu  of  paying 
the  mortgage  debt. 

Their  Lordwl^ipa  are  of  opinion  that  the  judgment  of  the  Court  of  Quean'a 
Bench  waa  oorroot,,aud  they  will  humbly  advise  llor  iMnjeaty  to  affirm  it,  with 
the  ooata  of  thia  appeal. 

Judgment  affirmed. 

Biirhoff,  BompoM  dk  Bi$choff,  aolioitqra  for  the  appellunU. 

W.  II.  A$hur$t,  aolioitor  for  the  reapondenta. 

Ritchie,  Morris  «fe  Bote,  attorneya  (in  Canada)  for  the  oppellanta. 
Jttti  «fe  ArchiimbauU,  attorneya  (in  Canada)  for  the  reapondenta. 
(J.  Ki% 
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MONTRKAL,  33*0  DEUEMBKR,  1874.  / 

Coram  DoRioN,  C.  J.,  Monk,  J.,  Tasohereao,  J.,  Ramsat,  J.,  Sanbobm,  J. 
.      .  \  No.  118. 

TUB  IIECHANIOa  BANK, 

{Pttitioruri  in  the  Court  bttote,) 
AprBLLAKTa: 

AID 

THOU  AS  8.  BROWN,  , 

I  i,Mtlignt*,  tonleiting  pttilion  in  Court  Ulow,)    . 

j  RaarovDaMT. 

Haw  :-that  u  aMigBM  to  u  luoWmt  Mtate  la  not  a  Judfe  wlthlc  the  maaiilng  of  ortlolo  178  of 
tti«9odabrciTUProoMlora,aiHl  theNlbra  oanaotbe  racuaad  in  Iha  mode  (iMMribad  hj 
tha  Coda  Ibr  tha  noaaatloa  of  a  Jadga. 
rroaaadlnfito  diaqoaUiy  an  aMigiiaa  uadar  tba  Imolvant  Aotof  UOBmnit  bo  taken  In  the  moda    ~ 
pia^bad  br  8«et.  U7  of  tha  Aet. 

The  jadgment  appealed  fh>m  waa  rendered  by  Hr.  Justice  Beandry,  on  the 
7th  April,  1873,  diamiaaing  the  petition  of  the  appellanta  demanding  the  reea- 
(iTvbilUpa  on  lnau?»Boa.   '  ""  - 
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T  OF  qvuMM  mmu,  mi. 


».  i.  »«,•«.  >n«.»»««u,  w  «  c«n(«tatint.  af  the  cl.im  of  ih«  .ppclUnf,   which  had  b«*o 
OMNfe  1^  '«>»HW}W  Bell  ft  «/.,  oroditors  ?>f  the  innolvcnt. 
TlM|»^ip»*»t  a|»pe«l«d  from  U  in  the  followiriff  Mrnur— 
''  n«»w^'  Ur4    He  particn  by  th«ir  rMpeotivt  «l«»«i««l  upon  iht,  morit*  of 
'the  petition  of  tbe   «.ld  Mcohiiniw  Bank,  (hat  the  uid  ThoniM  H.  Ilrowii'^ 
'•  roouMd  M  waiKHCe  in  thl«  milter,  havInK  «li«>  examined  the  aaid  petition 
"  and  the  proownJinKa  h>id  ihoreon  and  deliberattd ;  eonaidering  thai  the  Aid 
"  Meohnnioa  llunic  hath  mml..  no  prw)f  whatumr  of  the  alleffationa  of  the  aaid 
.      "  petition,  [,  aaid  Ju.luo  of  the  aaid  Superior  Court  for  Lower  (Janadn,  do 
*'diaiuiaa  the  anid  petition  for  want  of  proof " 

Tbo  prooocdinKa  were  coiiiiuenoed  by  a  petition  addroaaod  to  any  of  tbo 
Honourable  Ju.i^oa  of  the  .Superior  (Jourt  aittinft  in  and  for  the  dintrict  of 
Montreal,  (not  aittiiiK  in  In«)lvcnoj),  wherein  tlfli  appollanto  allego<l  that  they 
wore  oreditora  of  the  Inwlvent,  to  tlie  exterti  of  tTO.'oOO,  and  had  tiled 
their  claim  in  the  hands  of  the  iimiKne*)  according  to  law,  that  the  claim  had  btsen 
♦  conteated  by  GeorKO  Bell  and  Frederick  H.  Pol.ly,  oreditora  of  the  aaid  imol-  - 
»Wt,  by  a  oonbettation  filed  the  11th  Januor^,  1871,  and  that  the  Enqufite  waa 
•*till  pending  on  said  oonteatation.  1 

'  ThofKtition  then  wjt  out  »arioua  grottnda  of  rocu8dtloi»,-Ud  concluded  that 

the  assignee   bo  recuMod  and  declnrod   incompetent  to    ai^udioa^  upin  the" 
uiatter  at  iaauc  botween  the  portiea,  and  be  recused ^^costi^. 

The  petition  was  supported  by  aflBdavit,  dcclaridniiat  thfl  allegations  of  the 
petition  wore  truo,  and  waa  accompanied  by  a  apooial  fmwer  of  attorney  froift 
the  Bunk,  amhoriiing  their  attorney  to  aign  and  preaent  the  petition. 
^,  On  the  proauntation  of  the  petition  upon  the  8th  March,  1873,  the  respon- 
dent appeared  by  hjs  counsel,  and  on  the  same  day,  filed  a  declaration  specially 
denying  all  the  grounds  ollegcd  in  the  petition. 

The  case  was  continued  to  tlio  10th  for  hearing  upon  the  allowanoo  of  the 
petition.  Oiilhat  doy  tho  parties  were  heard  before  Mr.  Juatioe  Johnson,  who 
ort  the  14».h  kfiprcred  thtf  following  judgment :—  ' 

"  Having  heard  the  parties  in  this  jjiattor,  the  snid  claimant,  tho  Mechanis 
"  Bank,  the  aaid' usaignoe,  Thoinns  8.  Brown,  ond  the  auid  cluimanU  contest  ' 
"  George  Bell  and  others,  by  their  respective  oounsd|||ipon  tho  petition  of. 
"  said  ^Mechanic*  Bank,  for  tho  purpose  of  recusing  the  said  Thomas  8.  B  JL_ 
having  seen  ond  examined  tho  said  jpetition,  the  diaclaration  of  the  said  ossT 

Court  for  Lower  Canada, 
the  said   assignee  do 


^ 


uaviii^  au«u  uiiu  exuniincu  me  saia  jpetition,  the  doclari 
.  /'  gnee  and  dfl^iborated,  I,  said  Jut^e  of  the  Superior  Cour 
^' do  grant  tho  A^tojftlt'ion,  JA  so&roa  I  do  order,  that 


'  suspend  furfhfer 
"  Bank  and  the 
""faire'droit  upon 
"  the  Mechanics  B 
"  petition 
On  the  27th  Ma^tr,  r 
hfi  nrdnr^ 


lings  upon  the  contestation  between  tho  said  Mechanics 

d^  Frederick  Daldy,  and   do  order  avant 

l^eaa^df  petition,  that  the  said  petitioner, 

to  thooiiBof  of  the  allegations  of  their  said 


petitinnnr^ 


ondent  presented  a  petition,    praying  (hit  the 


tn  proieccd  with  hie  proof  upou  (he  29th  Migeh  then- 


\7 


^ 


i 


OOlfKT  OF  QUUCMB  JIKNC 


Umt^i,  which  wu  fpniiiMd,  but  tb«  «p|MiUnt  aol  Mn|< 
tluit  day,  hiN  Knc|MAt«:«rMO(inUnumi  ui  (he  flnit  of  |^i 


T.  •   Mrawn 


iiplettKnt  cbHipoi  r  Mvair,  uy.MyBai&  ^IMiiAW 


^  » 


-^    thtnnSlWl  whkih   _'»•">  •"•• 
^  d«jr  hi!  pruoeudvd  to  the  eiaiuinatipn  of  Iho  rwipunilmt  sr  a  witnaas. 

Tho  flrat  and  onlj  ^atiKtiun  Nubinitud  U)  iho  n)«{)ondttiU  waflfao  fullowiog,: 
"U  it  not  truo  (hat  it  Rpp«ara  flrum  your  booka  that  you  ontlnriMd  tho  dralla  of 
••one  Knoi,  ua  nuintioiiiid  in  Iho  |M'lltii)n  in  thii»  omwo?" 

Tho  ouuniH^  of  r^|iKt)u|(tiit  nl>j<'otod  to  tho  ()iainiiution.or  tho  witneaa  aa  Bot 
oomfMitont,  *it<Jjuti|i&^»ntioo,  on  tho  ground  that  the  mattor  waa  jiot  auaoopt- 

Tho  l|«Al  J*1k<' proJi.liiiK  took  tC?  ninttor  fn  Mlhirt,  and  on  th«  thtrl 
<>f  •h«|l«l'«^%«><|||T«'''dored  judginont  jiiointainin^t  the  obJLOotion.  '"' 

^  ^M^''"*"*  *"*  ''I  tk*  following  Uriiia:— ••  Having  hoard  tho  partiea  bj 
'♦.iWHonaoi,  upon  tho  objootioaii)  m«do  bn  bohnlfof  the  add  aaaignocL  Thoma« 
"  B.  Bruwu,  ai.«i«ii«Mi  produood  by  thonatd  tho  Mooh«ni(ji4  Bank,  an  an  inooinpe-^ 
"  t«nt  witnoM,  and  Wauau  tho  matter  ia  not  auiwoptiblo  ^f  parol  toatimoiiy  ■ . 
"  having  oxaininod  the  jocord,  I,  auid  Judge  of  the  llonournWo  Huporior  CourtI 
"•ooniiidoring  that  the  ju'utiurorevidonooaought  for  in  tho  quoHtion  propoapd  to 
"Uio  aaid  wiUioss  ia  uojt  auMoefktibla  of  paro^,  toatiuiony,  do  uioinuio  tb«  aaid 
"objootion  to  auid  queajion. 

••  On  the  application  |)f  Mcaara.  A.  *  W.  Robortwin,  on  behalf  of  the  aaid 
**  reapondont,  it  ia  ordorud  that  tho  eianiination  of  the  aaid  witnoaa  be  oobti- 
"  nuod  t%  Monday  Hoxtj  tho  7th  April  inHtant  poromptorily," 

On  tho  7Ch  potitionehi  deolared  that  they  had  no  onqudto  to  make  fn  oonae- 
^aancoof  the  judgmen ;  rendered  on  tho  third  of  April. then  inataot;  there- 
upon the  partiea  wer«  hoard  upon  the  merita  of  tho  petition,  which  waa 
diaminaed  by  the  judgn|ent  now  appealed  from,  already  quoted. 

In  aupport  of  the  ju(^gnient  the  reapondont  aubuiitted  that  the  ruling  wM  a 
proper  one,  on  two  groiinda— Firat,  that  the  party  recuaod,  whether  judge  or 
oaaignee,  oould  not  bo  joxamined  aa  a  witneaa,  nor  be  oompollod-  to  tMtify,  ho 
having  made  the  deolariition  required  by  law,  denying  tho  truth  of  tho  aoo^aa- 
tiona  made  againat  hhn  {  and,  Seoondly,  booauao,  under  th^  Article  of  the  Code 
oral  evidence  oould  not  be  taken,  tho  doolaration  of  the  party  roouaed  being 
«onclu8ivo.  If,  JIB  tho  ^(wpondont  ootitonded,  the  prooeodiugs  in  tbia  oaae  were 
«aki|g|der  tih^^de  of  Prooediufe,  and  were  |Q  bo  governed  by  the  rulea  ap-' 
plj^Pto  mattera  of  rooMaation,  it  waa  difficult  to  aeohow  the  ruling  oould  have 
been  other  than  it  waa ; ,  and  even  if  the  reooaation  had  boon  Ukon  under  Art. 
137  of  the  Inaolvent  AJBt,  th«  Coujt^^uld  atill  h»vo  to  be  guided  by  the  or- 
dinary rulea  of  prooedufe.  «»^tilat  Aot  providea  no  apecial  mode  of  oariying  on 
the  cdnteatatioo  of  U>» :4eolaration  of  aa  aaaignee— and  in  that  ease  recourse 
must  bo  had,  by  the  Act,  to  the  ordinary  practice  of  the  CourtA.  It  never  had 
been  beard  o^inkiur  Courta,  that  a.  part^  reouued  had  had  to  submit  to  an  exam-  ' 
ination,  which  muBtDe^essarilj  b%  in  effect,  to  oontradiot  his  aolemn  declara- 
tion, i  '  ^ 

Tasohbriau,  J.,  iyumtitnt :— Laquestiqn  qui  aat  ioaUvde  en  eetta  eaaae 


nil 
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*'BJifl:^*"tt'I'^"*>"*^  «*'  '"  Province  de  Quebec  es^i!  ur^fi^qui,  aux  Umeade  I'urtiole 

T.8.  jfrown.  176  du   Codo  d».|)ro<?4dure.  civilo  ne  poal  fltro  reous^  que  pour  les  oausea 

6nuin^r^«  en  cet  articl^  ot  j»jir  les  moyoiis  indiqutfs  en  rnrtiole  186  du  mflme 

code,  Bavojr  qu'a  d^fuut  de  preuve  ^orile  au  sbutien  de  la  nSousation  du  juge,  oe 

dernier  doit  en  etro  crun  sa  d&Iaration.    Je  orois  qu'un  syndic  officiel'  de 

bapqueronto  en  oe  pays  oomiue  on  France,  n'e$t  qu'un  adminiitratmr  judiciaire 

■    .     ,  "  d  qui  mdappartient  h  droit  de  girer  la/aillite  et  de  faire  let  acta  qui  .'y 

y  "  rattachent  toit  avec  Vautofisati^dujuge  commiitaire,  toit  tout  ta  simple 

"  turveillance."    Cetto  definition  est  oelle  que  donne  GeoflFroy  en  son  traite  des 

J  faillites  aux  pages  63,  C4,  65,  ct  elle  ime  8«mble  exacte.     La  lecture  de  I'aote  de 

faillite  du  Canada  noua  oonvainora  qu'un  syndic  canadien  a  encore  moins  de 

pouvoirs  qu'un  syndic  en-  France,  et  qu'ioi  les  d^ksisions  du  syndic  sent  noD 

seulpment  sujettes  a  appel,  mais  qu'il  est  lui-mfime  soumis  au  contrdleot  A  la  juri- 
;   -        diction  sommaire  des  juges  tie  la  Cour  Suptfrieure.     En  effet  on  voit  au  statut 

•  qu'il  peut  etre  d^rais  soit  par  les  cr^anoiors,  soit  par  un  juge  de  la  Cour  Sup^ 
rieure,  soit  par  la  chambre  de  coi)iinieroe.     II  est  oblig^  de  donner  caution  pour 

,.  .  sa  bonne  administratipn,  il  doit /rendre  oompte,  il  peut.infime  fitre  emprisonne 

'  ,.   "^         par  ordre  du  juge,  et  le  juge  de  la  Cour  8up<Jrieure  peutou  non  refuser  la 
1       '  d^charge'du  syndic  deimssionaii^ou  qui  a  terniiiidsesfoDOllons.   JJn  syndic  ne 

J.      .         peut  emprisonner  un  temoin  ni  um  partie  pour  mdpris  de  b&  prtStendue  cour  et 
^         ,    autorit^  ;  il  est  en  tout  point  assujetti  aux  rdgles,  ordres  et  instructions  des 
'  -    er^anoiers  pour  sa  gouverne,  il  est  leur  agent,  et  presque  leur  oflficier  subaltome : 

2li  --         et  cependant  o^  a  un  tel  officior  que  Ton  assure  les  privileges  et  ifljmunit^s 
d'un  jjpge  ?    A  mon  sens,  o'est  etrangenient  so  m^prerifdre.    Le  syndic  n'a  pa& 
les  pouvoirs  ni  les  immunit^s  d'un  juge  pos^-edant  mSiue  la  juridiotion  la  plus 
limit|fe.     II  n'est  qu'jijn  expert,  un  homme  d'aflSiires  auquel  on  oonfie  I'^tude 
de  I'etut  et  1*  gostion  (fes  affaires  d'un  failli:  il  decide  ou  plutot  il  suggere 
^Comme  fa^  un  expert,  mais  sa  decision  n'est  que  pr^paratoire  et  est  raise  de  oottf, 
/  ^t  Ji^s  sommairement,  par  le'juge  et  en  bien  des  cas  par  les  creunciere.  II  prend 
,1-epqudte  il  est  vrai,  et  o'est  en  cela  que  se  rencontre  le  danger  d'un  syndic 
^iottfr^  ou  agissant  dans  I'interSt  d'une  des  parties.     Le  syndic  n'ayant  que 
les  p^yoirs  d'un  simple  admin Lstrateur,  le  statut  declare  qu'il  peutStre  demis 
par  te  ^uj^:  en  cela  il  e?t  assimild  a  un  expert  qui  depuis  sa  nomination  et 
pendant  I'exercise  de  ses  devoirs  est  dSoouvert  8tre  parent  de  I'une  des  parties 
ou  avoir  avec  eile  des  rapports  d'intimitd  ou  autres  do  nature  4  faire  perdre  con- 
*fiance  en  lui,  ou  dtre  devenu  irheresse  d'une  iuanlere  quelleoonque  dans  I'uffaire 
dont  il  eat  charge.     Dira-t-on  que  dans  ce  em  d^I'expert  il  faudrait  une  preuve 
■  ^crite  des  faits  qui  motivent  sa  recusation  et  font  doutor  de  son  impartiality  ? 
II  semble  ridicule  de  le  supposer.     II  est  Evident  qu'on  pourrait  sommairement 
le  traduire  devant  le  jugeet  lui  "domander  "sanvmemeun  commencement  de 
"  preuve  par  eorit  s'il  n'est  pas  paren^,  s'il  n'a  pas  quelque  int^rfit  dans  la  cause." 
II  me  semble  que  cette  position  est  indubitable  et  que  celle  que  Tintimd  s'est  faite 
^b  aooeptant  la  charge  de  syndic  est  la  mfime.     Le  jug?  Johnson  k  qui,  en 
•pwmiere  instance,  a  et6  soumise  la  cause,  atrouvtf  matidre  A  r^usation  centre 

•  IHntimf  ila  ordonne  la  preuve  des  faits  dnono&i  oomme^oause  der^usatioD/il 

■"    '■  .  -  ■  ■  -.^- '       \^""^  ■ ' . ,  S-^     ■■■'"■'    ■   '  ■ 
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Bank  uul 
T.  8.  BroiM. 


lea  a  dooo  d^dar^s  suffisanto  en  droit,  et  d^  aon  ja,rement  il  „>  a  pa8  m^ZZ 

dappel  par  I'mtime  qui  .'y  est  soumk  Co  nW  que  de.a.t  M.  le  Juge  '^-»'??5^ 
•  BJaudry,  qu  od  apour  la  premidro  fois,  8ouIev6  la  question  do  la  n4cemt&  d'une 
pifeuve  6crite. ,  On  a  deinaDd<S  a  rintim«J  comme  question  pr^paratoire  a'ii  n'etait 
pis  vrai  qu'il  eOt  fourni  del'argent  pour  aider  une  dea  parties  4  aoutenir  h 
.  contestation  dovant  lui ;  il  a  refus^  de  r^pondre  ik  cette  Question  sur  le  prinoipe 
qu  il  est  juge  et  qu'on  ne  pouvait  prouvcr  les  mojens  de  la  recusation  que  par 
une  preuve  ^crite.  ^     f  . 

Si  la  prtiuve  que  I'on  voulait  faire  centre  lui  eut  M  au  moyen  du  f^moignaKe 
oral  dun  tiers  il  y  aurait  peut.6tre  un  seniblant  de  raison  en  fnveur  de  son 
objection,  mais.c'est  de  sa  bouohe  qu'on  voulait  tirer  getto  preuve  de  partiality 
ou  d  mt^rflt,  et  il  s'y  objeote.  Je  croia^ue  o'est  &  tort  I  Je  suis  dispose  4 
dure  qu'un  syndic  offioiel  n'a  ni  les  droits,  ni  les  immunitds  d'un  juge,  et  que 
dans  le  cas  present  le  jugement  de  la  Cour  Sup^rieure  qui  I'a  exempts  de 
r6pondre  est  illegal  et  devait  dtre  r^formtf,  etqu'il  devrait  fi^roordonn^  &  I'intimd 
.    de  r^pondre. 

xMoNK,  J.,  also  diffei«d  from  the  jud^ent  about  to  be  rendered..  The 
assigneein  this  case  had  been  recused  t"he  same  as  if  he  were  a  judge.  The  assignee 
.  had  waived  his  privileges,  and  had  come  into  Coiui,  and  oflFered  to  swear  that 
the  accusations  were  unfounded.    An  interlocutory  judgment  was  rendered  in 
the  Superior  Court,  ordering  prodf  di;an<  faire  droit  upon  the  recusation.     The 
assignee  was  brought  up  as  a  witness,  but  the  first  and  only  question  put  to 
him  was  objected  to  by  hia  counsel,  and  the  objeqtiofi  was  maintained.     Subse- 
quently the  petition  was  dismissed.    The  appeal  was  from  the  final  judgment 
and  all  the  interlocutories  came  upi     His  Honour  thought  the  question  put  to 
the  assignee  should  have  been  allowed  under  the  circumstances. 
^  Boftiow,  C.  J.  :-Thi9  appeal  arises  out  of  a  judgment  rendered  by  the 
Superior  Cotart,  at  Mbntreal,  which  dismissed  a  petition  of  the  appellant  presented 
under  the  following  circumstances :  ^., 

The  respondent  is  the  assignee  to  Eichard  Worthington'a  estate.  The 
appellant  has  made  a  large  claim  against  the  estate,  which  claim  has  been  con- 
tested by  Bell  and  Daldy  who  are  also  creditors  of  the  insolvent.  After  issue 
joined,  the  appellant  presented  a  petition  to  a  Judge  of  the  Superior  Court 
charging  the  respondent  with  partiality,  arid  praying  that  hi  be  ordefced  to  sus- 
pend his  proceedings  and  declared  incompetent  to  adjudicate. 

Judge  Johnson,  to  whom  the  petition  was  presented,  ordered  proof  avant  fair* 
droit,  and  also  that  respondent  do  suspend  his  proceedings; 
« _  The  respondent  having  specially  denjed  every  allegation  contained  in  the  ptoti- 
tfon,  the  appellant  inscribed"  atenqudto  abd  produced  the  respondent  as  his 
first  witntse.  On  a  question  being  put  the  Respondent's  counsel  objected  on 
the  ground  that  no  verbal  evidence  could  be  adduced,  aud  the  objection  was 
maintained.  The  case  was  then  inscribed  on  the  merits,  and  the  petition  of  the 
appellant  dismissed  from  want  of  evidence. 

The  proceedings  were  evidently  adopted  as  if  the  Artidle  176  of  the  Code  of 
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^M.oh.iio.J'T'^"™'  '•'•J  "'«*«"  ^  the  recusation  of  Judges,  applied  to  an  assignee. 
J*nk.mi  It  18  not  so.  The  dssignee  is  not  a  judge  but  a  ministerial  oScer  aotinir 
under  the  directions  of  the  Judges  of  the  Superior  Court-(In8olvent  Act  of 
1869,  sect.  50).  If  an  oflScial  as.^ignee,  he  can  be  removed  by  the  Board  of 
Trade  or  Judge  by  whom  he  has  been  appointed— (sect.  31).  If  appointed  by 
the  creditors  he  may  be  removed  by  the  creditors— (sedt.  Bl ).  And  he  can  be 
recused  for  the  causes  mentioned  in  section  137  of  the  Insolvent  Act,  which 
declares  that  if  an  assignee  be  a  claimant  ^  the  estate  as  a  creditor,  or  be 
collocated  for  any  charges  or  remuneration,!^  be  the  agent,  attorney  or  repre- 
sentative of  any  claimant  thereon,  he  shall  not  hear,  award  or  determine  upon 
any  tontestation  of  his  own  claim  or  collocation,  or  of  the  person  represented  by 
him,  or  of  any  dividend  thereon,  or  upon  any  contestation  raised  by  him  or  by 
the  person  represented  by  him,  but  in  such  case  such  contestation  shall  be  decid- 
ed by  the  Judge,  subject  to  appeal. 

The  petition  alleges  none  of  the  causes  of  recusation  mentioned  ift  ibis  sec- 
tion, but  only  such  as  would  apply  to  a  Judge  under  Article  176  of  the  Code. 
The  decision  at  enqufite,  whio'i  went  to  declare  that  an  assignee  could  not  be 
examined  on  a  petition  en  recuMttion,  applying  to  him,  the  rule  contained  in  Art. 
186  of  the  Code,  which  regards  Judges  alone,  was  undoubtedly  wrong;  but  as 
the  petition  was  demurrable,  and  was  therefore  rightly  dismissed  on  the  merits, 
the  majority  of  the  Court  is  for  oonfirmjng  the  judgment  of  the  Court  below, 
but  for  other  grounds  than  those  assigned  in  that  judgment,  • 

We  eonsider  the  whole  proceedings  were  irregular  and  did  not  apply  to  an 
assignee,  and  the  judgment  dismissing  the  petition  of  the  appellant  is  therefore 
affirmed  with  costs. 

Bamsat,  J.,  concurring,  remarked  th.at  the  case  came  up  in  an  iuoonvenient 
form.  The  Court  here  was  unanimous  upon  the  point  that  an  assignee  is  not  a 
judge.  A  direct  proceeding  was  here  taken  against  an  assignee,  in  order  to 
recuse  him  as  if  he  were  a  judge  of  the  Superior  Court.  What  would  be  gained 
by  sending  the  ease  back  to  the  Court  below  ?  When  it  came  up  here  again, 
this  Court  would  have  to  declare  the  proceeding  irregular.  It  would  be  idle, 
therefore,  for  this  Court  to  content  itself  at  present  with  deciding  the  interlocu- 
tory judgment,  and  thus  force  the  parties  to  oome  back  and  be  told  that  the 
"whole  proceeding  was  futile. 

Sanbobn,  J.,  concurred.  •  • 

The  judgment  is  recorded  as  follows :— 

"The  Court,  etc.       ' 

"  Considering  that  the  petition  of  the  said  appellants  in  the  Court  below  and 
*he  proceedings  thereon  were  irregular  and  null :  \ 

"  This  Court  dolih  confirm  the  judgment  rendered    by  His  Honor  Mr. 
Jilstice  Beaudry  sitting  in  Insolvency  on  the  7th  dayof  April,  1873,  with  oosts 
in  favour  of  the  respondents  and  against  the  appellants  on  the  present  appeal —  > 
J)i»teiUienUbu$  the  Honorable  Justices  Monk  and  Tasoherean." 

,  .^         '  Judgment  confirmed. 

K  Barnard,  for  the  appellants.  _ 

'  il.  <fe  TT.  Sohertton,  for  the  respondent. 


■  -  .  f . 


"TW^^^" 


COURT  OP  QUEBN'S  BENCH,  1878. 


801 


COURT  OF  QUEENS  BENCH,  1876. 

MONTREAL,  22nd  MARCH,  18T5. 

Coram  Monk,  J.,  Taschereau,  J.,RAM8Ar,  J.,  Sanbobn,  J 

No.  J62. 
BENJAMIN  BREWSTER  it  it., 

BENRY  CHAPMAN  IT  AL, 


Appillamtb; 


.»n^£^Md  ZnT/to  S     •  '""'P'*"*"'  «>'  thelncorpomUon  (the  old  note,  fin* 
St^ttSlSSd!^  *"  M.e  o«mp«.y,  were.  u>g^^„  with  theoriginl  drt,tf,  ui 

»;  ^Pl/  •*'  •""  """P'  •>'  f*«  origln»l  price  of  Mid  goodt. 
mI^^.  "^  *^^*'  ^'T  ^  judgment  rendered   by  the  Superior  Court  at 
n»?  1?\"*'"'^  I'  "  ^**^''^  '^^  ^"»«'  (Johnson,  Tobrano.,  and  B.au- 
JHT,  JJ  )  on   the  30th  of  April,  1873,  reversing  the  judgment  of  the 

lar'l'^"'?n.K"T"r  ^^"'^'''•^  by  Torrance,  J.,  in  favor  of  the  appel- 
lartj^  on  the  30th  of  January,  1872,  and  dUmissing  the  appellants'  action 

The  action  was  brought  to  recover  the  sum  of  £707  6a.  lid.  cy.,  and  inter- 
•8t  from  the  16th  of  April,  1855. 

The  declaration  alleged,  in  effect,  that  the  defendants  and  others,  named 
therein,  carried  on  business  in  Montreal  in  co-partnership,  as  contractors  and 
manufacturers,  under  the  name  and  style  of  the  "  Montreal  Railroad  Car  Com- 
pany."  i 

That  some  of  them,  on  or  about  the  22nd  of  July,  1854,  took  steps  to  incor- 
porate themselves,  under  the  Act  13th  and  14th  Vi'c,  ch.  28,  but  never  really 

completed  their  incorporation  in  a  legal  form  under  the  Act 

That,  on  the  6th  of  October,  1854,  at  Montreal  aforesaidrm^he  defendant^ 
were  jointly  and  severally  indebted  to  the  firm  of  Brewster,  MulhSand  &  Co.. 
in  the  sum  of  £967  6..  lid.  cy.,  "for  the  price  and  value  of  goods  then  and 
there  and  before  that  time,  to  wit,  between  the  20th  day  of  July.  1854,  and 
the  6th  day  of  October  in  the  same  year,  sold  and  delivered  to  the  defendants," 
and  the  other  persons  named  in  the  declaration,  as  such  co-partners  aforesaid. 
Then  followed  the  other  usual  oounti^  of  an  ordinary  aimmpait  action. 
The  declaration  then  alleged  the  making,  by  the  defendant^,  '•  acting  by  and 
through  the  said  John  Leeming,  one  of  them,  and  one  of  the  acting  members  of 
the  said  co-partnership,  and  duly  authorised  by  the  other  defendants,  and  hi« 
other  ccKpartners  in  that  behalf,  and  styling  himself  President  of  the  said 
Montreal  Railroad  Car  Company,  and  also  by  and  through  the  said  James 
«eorge  Shipway,  styling  himself  Trustee  of  the  said  Montreal  Railroad  Car 
Company,  also  duly  authoriwd  in  that  behalf,"  of  two  promissory  notes,  pay- 
«ble  to  the  order  of  Brewster,  Mulholland  &  Co. •  '^^ 
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The  amountoddates  and  maturing  of  aaid  notea  were  alleged  to  be  as  fol- 
k)W8:—  ^ 

1— Dtolfeth  October,  1854,  at  3  ibob.  for  £360  10  0 

2—    "     22nd  November,  1864     "     '^  je402  14  0 

The  declaration  also  allcRed  the  making  by  the  sonne , parties  of  a  third  note, 

payable  to  the  order  of  C.  P.  Ladd,  and  endorsed  by  him  to  Brewster,  MuIhoU 

land  &  Co.,  dated  22nd  November,  1854,  for  £184  68.  cy.,  and  payable  also  in 

3  months.  ;  *• 

The  declaration  then  allen^ed  the  non-payment  of  these  three  notes  at  matu- 
rity, and  further  allied  that,  "on  the  16th  of  April,  1865,  the  said  co-part- 
nership paid  to  the  said  Brewster,  Mulholland  &•  Company,  on  a«»M»«  oj 
the  tatd  several  tvmt  of  money  to  due  for  goods,  wares  and  merchandise, 
and  otherwise,  as  aforesaid,  and  then  represented  hy  the  said  promissory 
notes,"- the  sum  of  £100  oy.,  and  on  27th  of  April,  1865,  the  sum  of  £160  cy.,, 
leading  due  on  the  said  last  mentioned  day,  on  the  said  several  sums  of  money, 
the  sum  of  £707  6s.  lid.  currency. 

The  declaration  then  allied,  that  "the  said  defendants,  and  others,  their 
oo-partners,  well  knowing  that  they  were  jointly  and  severally  and  personally 
responsible  for  the  above-mentioned  sum,  apd  for  the  causes  herefnbefore  set 
forth  as  general  partners,  A\Afraudulmtly,  after  having  secretly  attempted  to 
procure  the  completion  of  the  incorporation  of  the  said  pretended  Company, 
and  contriving  and  inteuiing  fraudulently  to  substitute  for  the  notes  for  which 
•  every  one  of  the  members  of  the  said  Company,  the  defendants  in  this  caqse, 
were  individually  liable,  no/e«  made  under  the  samenaine  by  the  said  pretended 
corporation  which  the  defendants  well  knew  was  then  insolvent,  en  diconjiture, 
did  prevail  upon  the'saidfrm  o/ Brewster,  Mulholland  &  Company  to  accept  a 
renewal  of  the  said  notes  and  did  fraudulently  renew  the  said  promissory  notes, 
with'promitsory  notes  of  said  pretended  corporation,  under  the  same  name  of  the 
Montreal  Railroad'Car  Company,  after  having  paid  on  account  the  said  sums 
of  one  hundred  pounds  and  one  hundred  a«d  fifty  pounds,  which  renewals 
the  said  find  accepted  in  ignorance  of  the  fact,  which  the  defendants  carefully 
ond  fraudulently  concealed  from  them,  that  further  proceedings  for  the  incor- 
poration of  the'' said  Company  had  been  adopted." 

The 'declaration  then  alleged    that  these  notes  not  havbg  been  paid  at  • 
maturity  were  useless  and  of  no  avail,"  and  the  plaintifl^  therefore  prayed  aeU 
of  their  declaration  that  they  were  "  ready  and  willing,"  and  that  they  thereby 
offered  "to  return  the  said  notes  to  the  defendants." 

The^following  were  the  dosing  all^ations  of  the  deolaration,  with,  reference 
toi^theae  renewal  notes  :  — 

"  That  the  said  firm  of  Brewster,  Mulholland  &  Company  sued  the  said 
William  Sullivan  Childs,  John  Leeming,  The  Honorable  John  Young,  the  late 
Francis  L.  B.  Noad  and  James  (George  Shipway,  ai  iB«|ohants,  cootraotois 
and  manufi^tnrers,  oanying  on  business  with  divers  person^  unknown  to  the 
said  plaintiffs  in'  oo-partnership,  as  such  «ontraotora  and  manofkotarers  under 
tiie  name,  style  and  firm  of  the  Montreal  Bailroad  Car  Company,  before  this 
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Honorable  Court,  hj idmande  returnfld  before  tbisHononble  Court, the! 9th 
January,  1856;  and  that  the  navlptaintiffa  did  not  beam*  aware  of  the  faot 
thAt  auoh  further  prooeedings  bad  beon  taken  until  the  said  William  Sullivan 
.Cbilds,  John  Leeming,  the  Honorable  John  Young,  the  late  Francis  L.  B. 
Noad,  and  James  George  Shipway,  had  pltadtdthe  i<nJ  pretended  incorpora- 
tion." " 

"  That  the  said  defendants' have  not,  and  each  of  them  has  not,  paid  up  the 
amount  by  them  and  each  of  them  subscribed  in  the  said  Capital  Stock  of  said 
Company,  and  no  eertificato  to  that  effect  has  ever  been  made  or  registered. 
That  in  fact  the  whole  amount  of  the  Capital  Stock  of  the  said  Company  has 
never  been  paid,  nor  ha$  any  part  thereof." 

^,  The  defendants  and  defendants  par  reprite  d'i„»tance  who  are  respondents 
in  the  present  appeal,  und«  speoial  denegation  of  tlu  allegations  of  the  declara- 
tion, pleaded  as  follows : — 

"That  true  it  is  they,  the  said  defendants  flow  pleading,  and" the  late 
Alexander  Bamsay,  mentioned  in  the  said  declaration,  were  shareholders  in 
a  certain  incorporated  joint  stock  company  known  as  "  The  Montreal  Railroad 
Car  Company,"  but  they  entirely  deny  that  they  ever  in  any  sense  carried  on  the 
trade  and  business  of  contraotors  and  manufacturers  in  co-partnership,  under 
the  name,  style,  and  firm  of  '  The  Montreal  Railroad  Car  Company,'  or  other- 
wise howsoever. 

"That  the  said  incorporated  joint  stock  oompany  was  duly  formed  and 
incorporated  on  the  twenty-second  day  of  July,  1864,  under  the  corporate  name 
of  '  The  Montreal  Railroad  Car  Company,'  for  the  purpose  of  carrying  on  the 
manufiidture  and  sale  of  railroad  oars,  carriages,  and  railroad  rolling  stock 
generally,  under  the  provisions  of  the  statute  of  the  late  Piovinoe  of  Canada, 
made  and  passwl  in  the  Session'flf  the  Parliament  of  the  said  Province,  held  in 
the  13th  and  14th  yearsof  Her  Majesty's  reign,  being  chapter  28  of  the  statutes 
passed  in  sQoh  session,  and  intituled,  '  An  Act  to  provide  for  the  formation  of 
Inoorpcrated  Joint  Stock  Companies  for  manufacturing,  mining,  meohanieal 
orchemioal  purposes.' .  " 

"  That  the  statement  or  declaration  in  writing  lespecUng  the  formation  of 
said  Company,  required  by  the  .first  section  of  said  sUtate,  was  duly  ma^  and 
signed  by  five  penonis,  and  an  acknowledgment  of  such  statement  or  decUfttion 
was  daly  made  in' duplicate  before  the  Registrar  for  the  Registration  division  of 
Montreal,  and  one  of  snofa  dnplicates  was  duly  fyled  with  «aoh  Begistno'  in 
aooordance  with  said  first  section,  on  the  22nd  day  of  July,  1864,  at  will  more 
fully  and  at  huge  appear  by  teferenoe  tg  the  Registrar's  oertificate  to  that  end 
herewith  produced  and  fyled  as  the  Exhibit  Nomber  One  of  the  teid  defendanto 
and  defendants  par  rtprite  d'inttanee,  to  whidi  thejr  speoially  refer  ai  forming 
parthereof. 

"  That  the  other  of  the  said  dnplieatei,  with  a  proper  certifioate  of  the 
aoknowledgment,  fyUng  «ad  regiatratioD  thweof,  ai  afoi^d,  endorsed  thereon, 
was  doly  transmitted  to  and  fyled  in  the  offiqft  ot  the  SWetary  of  the  said  Fro^ 
Tinoe,  ■•  will  more  folly  and  at  large  wfiftu,  ^  refareneb-to  a  certifioate  to  that 


«r 


•nd 
CluipiiiaB. 


.•.: 


804 


COURT  OF  QUEEN'S  BENCH,  1876. 


Chapi 


I 

r 


end,  h«Mwith  produeed  and  fyled  as  th«  Exhibit  No.  2  of  the  said  defandanU 
and  defendanU  par  reprise  d'in$tance,  to  which  they  speoially  refer  aa  forming 
part  hereof. 

"  That  all  the  fornwlitiea  required  by  the  said  first  section  of  the  aforesaid 
statute  wore  duly  oomplied  with,  and  a  notice  to  that  effect,  proceeding  from  the 
offioe  of  the  Secretary  of  the  said  Province,  was  duly  inserted  in  the  •  Canada 
Gniotte,'  and  published  therein,  on  the  10th,  17th,  24th,  and  3lst  days  of  MaroK^ 
1855. 

"  That  the  oapiUl  stock  of  the  said  incorporated  joint  stock  company  was 
£10,000  currency,  divided  into  400  shares  of  £25  currency  each.  ' 

'•  That  the  amounts  for  which  the  said  defendanU  and  the  saijd  Alexander 
Ramsay  subscribed  as  shareholders  in  the  said  incorporated  joint  stock  company 
we^  as  follows  :•— the  said  Henry  Chapman,  individually,  for  128harsf  «r  £300 
fiorrency,  and  in  trust  for  Isabella  Ciert'rudo  Chapman,  for  two  shares  or  £60 
currency,— the  said  John  Levis  for  four  shares  or  £100  currency,— the  said 
Thomas  ^^j^o  for  8  shares  or  £200  currency, — the  said  James  Mavor  for  4 
shares  or  iWOO  currency,— the  said  Rotert  Mitchell  for  4  shares  or  £100 
currency,— (he'said  William  McDougall  for  8  shares  or  £200  currency,— the' 
said  Alexander  BamsSy  and  John  Mo  Arthur,  las  co-partners,  under  the  name  or 
firm  of  Ramsay  &  Mc  Arthur,  for  10  shares  oj  £260  currency,— the  said 
Hayiland  L.  Routh,  fop  20  shares  or  £500  currency,  the  said  Henry  McKay, 
for  6  shares  or  £150  currency,  and  the  said  James  Simpson,  for  2  shares  or 
£60  currency.  ..  \ 

«  That  between  the  6th  day  of  August,  1854,  and  the  30tli  day  of  NovembJjr 
of  the  same  year,  both  days  included,  the  said  above-named  defendants  and  ili^ 
said  firm  of  Ramsay  &  MoArthur  duly  paid  up  their  said  full  shares  in  the 
said  incorporated  joint  stock  company,  to  the  effect  whereof  a  certificate  was 
made  and  drawn  up,  as  respects  each  and  all  of  the  said  defendants  and  the 
aaid  firm,  and  was  signed  and  sworn  to  by  a  majority  of  the  trustees  of  the 
said  Company,  including  the  chairman  or  president  thereof,  and  was  duly 
regbtered  in  the  Regiytry  Office  for  the  Registration  divbion  of  ^  Montreal  on 
the  18th  day  of  Janizary,  1856,  (as  respects  ^all  the  said  severaj  shareholders' 
«zcept  the  said  Heni^  McKay),  and  on  the  20th  day  of  March,  1865,  as  respects 
him/  the  said  Henry  Mc'Kay.  As  the  whole  will  more  fully  appear  by  reference 
to  the  certificates  to  that  end  granted  by  the  said  Registrar  and  herewith  fyled 
as  the  X&hibits  3,.4,  6,  6,  7,  8,  9,  10,  11  and  12,  of  the  said  deiendtots  and 
defendants  par  reprita  d'inst'ance,  and  to  which  they  specially  refer  as  form* 
ing  part  hereof. 

"  That  thM>eui>on,  by  force  of  the  statute  of  the  said  late  Province  of  Canada, 
passed  in  the  16th  year  of  HerMnjesty's  reign,  and  beiqg  chapter  172  of  the 
statutes  of  the  said  Province  for  that  year,  and  intituled,  <  An  Act  to  amend 
the  Act  for  the  formation  of  liicorporated  Joint  Stock  Companies  for  manufao- 
turing  and  other  purposes'  and  by  law,  the  said  defendants  and  the  said  late 
Alexander  Ramsay  ceased  to  be  in  any  manner  whatsoever  liable  for  or  ohaiged 
with  the  payment  of  any  debt  or  demand  due  by  t^e  said  Company." 
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The  Baid  parties  also  fyled  a  rf4A»M«  au /onrf  «. /«f. 
fe^t 'ih^'f'"f '»;"**.  ?"'"'■  ^^'"  «/^- ^'»'"'««"  replied  „pecially,  to  the     !!'^^\ 


e«.ot  that  when  the  dek  w«.  o^iginal.J^W^ilThTdeZZt;^:^^^^^^^^^^ 
and  th.t  the  .ubMquent  incorporation  pleaded  by  them  could  not  bo  invoM 

't\?;'iL  f '1'"''"'''?'  "  they^aurfaUegoTin  the  plaintift^  tj^^n 
They  also  fyled  a  general  answer  and  replioaUon  wM-raiion. 

Montreal,  and  fyled  one  of  auoh  dupUoatea  with  the  mM   p-.^*  .^ 

.h.^i.  0.  «,e  lOU,,  l,.h,  2«h  ..d  3U.  d9»,o?M  J,n8»,  il^- 

"^  Seobktart's  Offiob, 

Quebec,  2nd  March,  1865. 

u  ..a^TJ'  ^T\^'"'''  *•*"*  '  '^'"'  *'*""™«'  ^"«»<»  Car  Company,'  to  be 
«  3t^aS  utV  :  '""t""  '^''^  ^'*  of  theTarliam-nt  of  thS/^vinct 
13th  and  14th  V.otona,  chapter  28„4ntituled  ;  An  Adito  provide  for  the 
format^,  of  Incorporated  Companies,  for  manufacturing,  mining,  mechanill 
or  «ke»"<^P«riK«.« ;  for  the  purpjfee  of  carrying  on  the  manufaeJure  and  s^  e 
of  Kailro^crs,  have  duly  eomplied  with  the  formalities  prescribed  by  "the 
"third  clause  ofthe  above  mentioned  Act.  . 

"By  Command,  ■ 
/  •  GKoaai  Et.  Cartibb, 

I*  l'  Sedretary." 

The  said  defendants  and  the  bite  fip  of  Bamsay  &  McArthur.  in  the  plea 
of  tfie  said  defendants  and  defendaqts  par  reprue  d'in,tance  mentioned,  res- 
pectively  Aubsonbed,afl  shareholders'of  the  said  Company  to  the  extent  and  in 
the  manner  iq  the  s&id  plea-  stated,  and  between  the  5th  day  of  August.  1864 
"""tl't^-^  ''fNovember,  1864,  they  paid  up  their  ftU  sharesTsiock^ 
8ul»ar.bed  in  s«d  Company,  to  the  effect  whereof  the  certificates,  of  which  the 
Exhibit.  3,  4,  6,  6  7.  8,  9, 10,  11  .nd  12  of  the  said  defendwts  aad  defen! 
dants  par  repnu  d^imtance  are  copies,  wera  made  and  drawn  up,  and  aigned 
and^^roni  to  befort  the  Deputy  Begistrar  of  .dd  County  by  ai^orityrfthe 
trustees  of  sud  Company,  including  the  chairman  or  preridentlerif,  «d 
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wore  regutorod  in  tho  K<>giHtr7  Offio«  of  the  said  Uountj  on  the  daya  itaied  in 
•aid  Exhibits  roopeciivcly." 

The  judKniontoftho  Kuixsrior  Court,  in  tho  first  in«tanoo,  having  been  render' 
ed  in  fuvor  of  tho  nppttllantx,  the  oano  wiih  cai'riod  into  Roview. 

The  Court  of  Roview,  (Tohranoe,  J.,  himself  concurring)  reversed  tho 
judgment  so  rondorud  on  the  3Uth  of  Jiuiuory,  1872,  and  dismisned  tho  ap- 
pcllant'a  action  with  coHts,  axsi^jning  the  following  reasons : — 
.  "^Considering  that  the  pliiintiffd  and  pluintiffn  par  reprite  (Titiitanee  hhyo 
failed  to  prove  tho  ossentiiil  allegntionn  of  tho  plaintifl'H'  declaration,  and  more 
particularly  have  failed  to  prove  tho  allegutionsMn  the  said  doolurution  of  fraud 
committed  by,  or  on  tho  purt  of  the  defendiints; 

"  And  considering  that  tbu  said  lute  firm  of  Brewster,  MulhoUand  &  Co., 
represented  in  this  action  by  the  pluintifis  and  plaintiffs  par  repri$e  d'irutanee, 
did  on  the  Cth  day  of  Octobei-,  and  22nd  duy  of  November,  1854,  take  in 
payment  of  the  original  claim  of  tho  said  lote  firm,  for  goods  sold  qnd  delivered, 
namely,  tho  goods  specified  in  the  accounts,  fyled  in  this  cause  on  the  23rd  of 
February,  l^iil,  os  the  pluii)tiffs'  £)zbibits  Nos,  3  and  4,  the  three  several  pro- 
missory notes  first  mentioned  in  Che  plaintiffs'  suid  declaration,  and  that,  after 
the  maturity  of  tho  said  notes,  and  in  payment  of  -the  balance  due  thereon,  the 
aaid  late  firm  of  Brewster,  Mulbolland  &  Co.  did,  on  the  16th  and  27th  of 
April,  1855,  take  the  two  several  promissory  notes  last  mentioned  in  the  plain- 
tifl's'  said  declaration,  which  notes  were  ostensibly  sigued  and  sealed  by  and  on 
behalf  of  a  corporate  body  called  "  The  Montreal  Railroad  Car  Company,"  apd 
that  thereby  novation  of  the  said  original  claim  of  the  said  late  firo^of  Brew- 
ster, MulhoUand  &  Co.,  was  operated."      -. 

Ram  SAT,  J. : — The  Court  had  come  to  the  conclusion  to  affirm  the  judgment, 
but  there  was  some  differehoe  of  opinion  as  to  the  moti/$  on  which  the  judgment 
«hoa}d  rest  The  defendants  in  tihe  ease,  now  respondents,  were  persons  who 
were  incorporated  as  a  joint  stock  oompanyi  but  previous  to  their  incorporation, 
they  bad  contracted  certain  debts.  '  Asfarbaol^  as  the  year  1854,  they  had 
contracted  a  debt  represented  by  the  appellants  in  this  case,  for  goods  0old  and 
delivered.  They  also  undertook  to  pay  certain  obHgations  of  Carmichael  & 
Brown,  and  a  note  of  C.  P.  Ladd.  In  payment  of  the  note  due  by  themselves 
as  an  incorporated  company,  they  gave  a  note  in  the  name  of  the  company  about 
to  be  formed,  called  the  Montreal  Railway  Car  Company,  which  took  up  the 
'business  of  Carmichael  &  Brown^ .  These  botes  were  protested  in  January  and 
February,  1855..  The  defendants  made  theiit  declaration  of  intention  toforni  a 
company  inr  July,  1854,  and  fyled  it  with  the  Registrar.  Before  the  27th 
April,'  1855,  they  were  incorporated.  It  was  said  that  there  was  an  error  in  the 
certificate  of  the  Provincial  Secretary,,  but  the  Court  did  not  consider  that  point 
'  of  any  importance,  betiause  it  evidently  was  only  a  clerical  error.  The  business 
-  of  the  newly-formed  company  became  embarrassed  and  resulted  in  a  loss.  Tht 
defendants  were  now  sued  individually  by  the  plaintiffs  for  goods  «8old  and 
ddiyered,  and  the  question  arose  whether  ths  defendabts  were  liable  under  tHe 
orieinal  obligation,  or  whethw  the  notes  iubieqnently  given  by  ths  company 
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opernted  .  novation.  The  Judge.  h,re  were  not  un.nimott,  in  tlfo  ODinion 
that  the  note,  ore  .ted  a  novation  for  the  whole  debt  A  r.^ Z.  \  ?uT. 
Jbr  a.  old  one  no  doubt  operated  a  novation.  '^:-^JXi:Zt^::^,. 
berngg  ven  back  rai«^  the  pre.un,p,ion  that  the  claim  wa,  abandoned  H 
Honor  thought,  therefore,  that,  aa  far  a,  the  note,iv«n  for  the  deb  of  Oar" 
ohael*  Brown  waa  eoneerned,  a  novation  wa«  operated,  but  he  did  not  thbk 
that  there  woa  novation  aa  regarded  the  other  liability  for  the  goods  add  .1   h. 

ch«,l  A  Brown  debt,  and  by  the  novation  orealud  by  the  aumnder  oJ  the  o  d 
npte«  and  the  taking  of  the  now  ones.  °  '*''* 

Monk,  J.,  oonaidered  the  case  one  of  greU  difBcultv      Th«  t  .  i       •    .. 
auperior  Court,  When  aitting  i„  Review,  leurr;d  tl  r!  e^S^ow; 
JU  gn.ent,  eon«d.ring  that  he  had  fallen  into  an  error.      Hia  Ho  or  revLwcS 
the  history  of  tho  tranaaefionH.  and  referred  to  the  aetsof  the  Companv  wLn 
formed.     ParticaW  oreditora  had  been  paid  off-hia  Honor  didnr       a 

honeatly  or  fraudulently,  but  the  oir^umataLawle^er  Thelek'ftr"  ' 
Company  wa.  d^in^^ed,  and  there  appeared  to  brpte;eularetf^^ 

Z^uZ       1:^  *°  ■"  *?'*  *'*  evidence  juatifled  auch  a  conduaion      Zt ' 
Ifl  ^  ««»eth.*g  irregular  in  the  present  instance,  but  he  would  h  aitate  L 
2»hat  there  w«  any  fraud.     The  view  of  the  majority  of  the  00^1^ 
^.    The  three:  note,  represented  the  «,riginul  consideration.     When   Z 

Tasohirbait,  J.,  concurred  that  novation  had  been  operated  bv  the  anl»t!#« 
trir  •»«l'»«»'^'/-«"<>ri«-l  debtor,  and  by  thesuLdTr  of  theo  d^tl 
He  referred  ^  arta..U69  and  1181  of  the  Civil  Code  of  Lower  CanadlVn?? 
%^^Bi^p.  m  i»  not.^  Zachari,,..  ,  ^II^^ 

hefn^'I'lT'  ^/?"°"^«?' «  '•Voota  the  anegation  of  fraud,  that  fraud  had 

charged  with  it  m  the/  wer.  «ther  the  victims  than  the  perpetrator  of  I 
The  defendant,  tbodght  the  Kusinei.  of  Carmiahael  &  Brown  J^wrn^^t^ 
We.  and  they  p,i,oha«Kl  the  rtook  in  trad.,  and  put  thpir  rnlHlle  bus?" 

^^of  n  '  •'n**2^;"°''"^*""«''P~«*-  ^"'  the-ma/a^emeS;f"4; 
affa  ra  of  Carmwhad  ft  Brown  before  the  purchase,  and!  the  man^ment  of  th! 
ba«ne«i  afterward-,  wa.  aich  a.  to  leave  U,e  atoci  of  the  crpT^^f  il^ 
no  value     But  whather  the  defendant,  were  liable  or  U  wa.  Sy  a  m^  " 

ihey  ware  given  up.  and  the  not«,  of  the  incorporated  Company  takeTlMt^l 
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Nowition  ■tarttd  ftpm  llut  ynint,  tb*  defcndanU  h»flng  bo«o^  IndivlJiiaUj  fit- 

bl«  up  to  lh«t  liuifl.  «  „    ,  -       . 

Jiid((in«nt  of  Court  of  ReTMW  oonflrniod. 

Ritchie,  liortvtMe  d' liote,  for  nffoWmtM. 

V   liethune  «fr  Btihune,  for  rcDpondonts.  *  -.   * 

(■.».)  "    ] ■       > 

•         *"  COURT  OF  REVIEW,  187B. 

MONTREAL,  3HT  MAY,  1875.  •     *' 

CV>rrtm  MoNOBLiT,  Jh^Bbrtiiislot,  J.,  Torrance,  J,       . 

^.788.' 
Doyle  ot  ol.,  vi.  Mclvtr  «t  nl.,  and  Melorr  e(  al.,  oppoaanta. 

IlatDj-'fhatiHlTmpntof  llio  ■mount  for  wlileh  ■  Judijmnnt  l)»»bm«n  rooo»«rnd.  m»d««nt«rior  to 
iiueh  JudKini'iil.  may  t«  pUilMioa  »uo«HWn»Uy  lu  m  0ppo.ltlo»  «l(Ai»  J"*"*'**-  toiiHittiit 
mad*  UDdvr  luch  Judgnu'nl. 

MoNDBLiT,  J. :— Thia  in  an  appeal  from  a  jud^^ont  of  the  Superior  Court 
at  BeauharnoiH,  diHraiHaln^  an  opponition  afin  d'annutter  f^led  by  the  defan- 
danta.  In  the  original  action  tlio  defendants  had  pleaded  payment,  but  by 
aome  overflight,  no  proof  was  even  attempted  in  support  of  the  ploa.  Judgment 
was  oonicque^tiy  rendered  in  fuvor  of  plaintifllt,  and  the  defendants'  moveables 
having  been  taken  in  axcoution  they  fylcd  this  opposition  m  which  they  alleged 
(and  have  also  since  proved)  that  the  plaintUb'  claim  had  been  paidW^re  the 
judgment  was  rendered.  The  Court  below  dismissed  the  oppositi^^'oiit  the 
ground  that  the  payment  ^ad  been  made  anterior  to  the  retidering  of  the  judg- 
ment, ahd  that  the  validity  of  the  judgment  eould  not  be  legally  triad  by  an  oppo- 
sition.,-^ We  are  all  agreed  to  reverse  the  judgment,  and  in  doing  so,  I  would  ' 
maintain  the  opposition  in  toto.  My  learned  colleagues  are  .^f  opinion,  how- 
ever to  maintain  the  judgment  yuoot^  the  costs, awarded  thereby  ^r  dittrMtion 
to  thd  plaintiffs'  attorneys.  To  this  part  of  the  judgment  of  this  Court  I  mua^ 
therefore  dissent. 

The  following  were  the  roasons  assigned  in  the  judgment  in  review : 

The  Court  ^**  considering  that  at  the  time  the  said  judgment  was  rendered 
the  plaintiffs  had  been  paid  of  their  ohtim  against  defendants ; 

Considering  that  opposants  were  well  founded  in  fact  and  in  law,  in  the  oppo- 
sition which  they  have  made  and  fyled  hi  this  case,  and  that  said  opposition 
should  have  been  maintained,  instead  of  being  dismissed ; 

Considering,  however,  that  inasmuch  as  at  and  by  the  jadgment  appealed 
from  dwmiclion  deirai$  had  been  granted  to  A.  Branohaud,  Esq.,  the  plain- 
tiffs' attorney,  that  part  of  said  judgment  shoold  not  be  disturbed  but  main- 
tained, r  •  ^  A 

Judgment  of  Superior  Court  reversed. 
Laftamme,  Huntington,  Monk  &  Laflamme,  for  defendanU,  reviewing. 
Judah,  TFurfeJe  ({;  ^ancAoui,  for  plaintiffs,  rMpondenti. 

(B.B.)  ' 
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MONTRBAL.aOTM  FEBRUARY,  1875. 

Coram  DoaioM,  Cb.  J.,  Mowic,  J.,  Taucm^iau,  J.,  Rammt,  J.,  and 

Sanborn,  J. 

■    '  No.  30. 

TUOMAH  A.  CRAKE,  IT  At., 

(D*/$HihnU  in  tkt  Court  Mo^,) 

AMD- 
WILLIAM  P.  NOLAN, 

(Plainl(f  in  tkt  Court  btlow,) 

tatlert-CommUMcnAgnli-ttmiffH  Printiiml. 

Pamoiu  dolnR  builncM  ||«n«r*lly  m  brekon  •n^.oniiimlMlon  morohtnt.  .old  Bour,  to  arrlT*  from 
thIoM".  tot  m  prlnolptl  rMlciont  there.    The  n%mt  of  the  prinolpti  wu  docUred  In  tbe  oontrtet  note 
and  tilt'  aconti  (iRned  u  "  oootinlulon  •fenti," 

H«n.;-.TIm»  tU«  .g«nt..  not  Imvlng  tl.«  Roode  In  th«ir  po'i^Mion  or  under  their  control,  oould  not 
be  oon.ldered  ••  Iketon  "  under  trtlolo  1788  C.C,  but  wera  n.<.lW)r  broken. 

The  term  ••  oonuulnlon  tiptnt "  li  not  ly nonyniou*  with  "  fMtof;v 

i.t!«Mt?''T.'n''K.'' '''"''".' '.''"'*'''^""'"  '°"«'°'""M  .ud  Vhf:.V.  mM  not  to  b.ln».rpreU4 
llter.||y  „„uuiUh|.i|t  •  "triot  rule,  but  u  K..ner.l  oompr«hcn.lv«  d-Mplilon.,  lubjoel  to  luterpr*. 
telUon  and  e«ten«lon  McordlnR  to  the  ordin.ry  dlitlnetione  .pplled  to  theej)  l^wo  oli.^  of  .(.nt. 

broker.  Thl^dUUncUon  l«  the  reel  foundation  of  the  cxoopllonal  lUbllity  whlcl^JittMhti  to  •  hotor 
when  contrmctlng  Ibr  ■  Ibrelp.  prInclpiU.  The  broker,  like  other  nJrcenUle  UnU  ln*u«  no 
per.oD.1  lUblilty  If  he  doe.  not  exeeed  hi.  l„.tfuctlon.t  the  Ikotor,  in  thj  cont^  JSor^ 
/on.lBnprlnclp.l.l.penwnnllyro.iKJn.lblea.lfhewereprlnolp.l.  «7.  "«•»»•  lor  • 

.  toll'l«"L'!l!!.^r"!' .""""''  "/  "••  *""'  "'  'o,n^i'^^„air.  I.  by  l.w  preenmed  whe^  ho  Mt.  for 
•  foreign  prinolp.1   yet  he  mny  nlw.y.  free  hlniMtlf  from  .ueh  Ibtblllty  by  the  oontrMt  ItMlf  or 

il«.troytheIeg»lpre.umptlonbythoolreum.t«noe.«ttondlngUietnui«oUon. 

This  appetlwos  from  a  judgment  rendered  in  the  Snperior  Court,  sMdntfeal, 

0^  the  17th  pf  December,  1872,  (Maokay,  J.,)  condemning  the  appellaktB  to  pay 

*he  respondent  11,600  damages  for  the   non-f\iIfllment  of  a  oontractVor  tfce 

delivery  of  flour,  made  by  the  appellantii,  in  the  name  and  on  the  behalf  of 

■prinoipak  residing  at  Chicago. 

Thp  contract  upon  which  the  action  was  based  was  in  the  following  terms : 

"MoNTBiAL,  11th  November,  1870. 

"  Messrs.  W.  P.  Nolan  &  Co./Montreal: 

"GENTLEJiEN,-We  have  this  day  sold  to  you  for  aoooynt  of  Messrs.  Geo. 
Cowan  &  Co.,  of  Chicago,  two  thousand  barrels  flour,  Daisy  iMill,  to  arrive  after 
the  1st  day  of  December  next,adtt  not  later  than  the  15th  January,  1871,  and 
guaranteed  to  inspect  SiiperfineXn  Montreal,  at  84.86  per  barr3  in  bond,  you 
to  pay  bank  com'n  on  Chicago  Draft,  not  exceeding  f  ^er  cent.,  and  intereafon 
amount  of  invoice  from  date  of  Bill  of  Lading  until  arrival  of  flour  in  Montreal. 

"  Terms -Cash  on  delivery  of  «aob  lot  of  flour,  as  it  may  arrive. 
"  ^o^'ol^^*®''' servants, 

"  CRANE  &BAIRD, 

"  Comtnitfion  Aqentt  " 
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lo  tbf  cl«cl«rt(ion  und  writ  d«r«nd«oii  w.r«  dticHM  u<Join«  biuin«na| 

Montrwl  ■•  "  broktra,  futort,  oonmiMion  narvbanta  and  oo  partaan."    Thtr« 

ware  two  O0irnt«  In  tha  daclaration  :   tho  fint  count  »«t  up  in  affeot  that  •<  tho 

d«ftndanta  aeting  aa  and  being  the  /actort  of  tha  commarolal  flrm  of  Oeorw 

„  r  T'".       ^**''  "^  "••   °''^  **^  ^''''"'^'  '"  *''•  ^'^'^^  "f  *'"«">'-.  «>B«  of  tho 
United  8tataa  of  Anicrl«a,  tho  aaid  arm  of  Oeorga  Cowan  &  Co.  the*  and 

"  there,  long  before  and  aver  ainec  hafing  ih  domioilo  and  pUea  of  bu«in.m.  in 
'  tha  aald  city  of  Chicago,  and  out  of  tho  ITuiit«  ,,f  tho  I'rofinoo  of  QuoJhso.  ,.nd 
of  th«  Dominion  of  Cariada,"  »*ld  th«  2,00(^a,r«la  of  tl«ur  to  tha  plalntitT. 
M  per  Iho  J„etor»'  nolo  dmvo  rtiforrud  lo ;  that  (ho  plainliff  accepted  tho  coVi- 
tract,  an.l  that  tho  tirni  of  Oo.  Cnwan  &  Co..  a.aUo  the  dofm.dant«,  had  f..il«d 
and  ntglootod  to  dolivor  tho  nai.)  fl..ur  or  any  of  it,  to  pJoinHirH  d«mago. 

In  the  leconU  count,  tho  oontruct  note  wart  Mt,  up,  and  the  plaintiflT  trontod 
the  contract  «a  made  with  dofondonls  pction.illy,  and  aa,  Iwing  thiur  own  oon 
iraot,  for  which  they  were  directly  and  indifidually  liable  to  him  for  tho  damawo 
ocoQMoncd  by  tho  breach  of  it.     Conoluaion  for  «2,B00  damagea. 

The  ground-  Uken  by  the  pica*  wef^^in  effwt  that  there  waa  uo  contract 
made  botwot'n  the  partioN  which  could  bind  th«  defond£ht«  pemonully,  or  render 
them  panonally  linblo  for  damugoa  for  tho  broach  of  it.  That  the  true  and  real 
partiealo  tho  contract  wore  the  plaintiff  on  the  one  aido,  and  O.  Cowan  ft  Co 
on  tho  other.  That  tho  dofondanta  aimply  acted  aa  tho  brokora  of  0  Cowan 
&  Co.,  and  were  not  fuctora  in  making  tho  aalo.  That  tliif.  wna  apparent  on 
the  luco  of  tho  cootrnct,  and  waa  known  and  conaented  to  by  tho  pluinlift  nud 
waa  ri-cogni«rd  by  tl.o  nllcgntioo  of  hia  deolnration.  Tho  pica  to  th«  Hffirita  nUo 
nllegod,  ..a  i.mtt^-r  of  f.ct.  that  tho  flour  Hold  waa  not  in  tho  poawwion  of  dpfon- 
dant^  nor  in  thoir  custody  or  control  at  Iho  date  of  tho  oontmot  noto  in  qui-ation, 
nor  at  any  other  time;  and  th.it  the  plaintiff  had  nogotiuted  in  rolotion  to  H.o 
aamewUh  0.  Cowan  &  Co..  poraonnlly  at  Montre|l„<though,  aa  matter  of  fact, 
the  aalo  wus  evidonced  by  tho  contract  noto  act  up  in  tho  declaration.  '    . 

,  .    The  judgment  of  tho  Superior  Court,  maiiituloing  the  action,  waa  as  fol- 
low*.-— 

"Tho  Court, having  hoord  the  partiea  by  thoir  counsel  upon  the  meritH  of 
thia  cause,  examined  the  prooeedinga,  pVoofa  of  record  and  evidence  adduced, 
and  duly  deliberated;      '  '  ' 

"  ConBidering  that  plaintiff  has  proved  his  allegations  material  againat  defen- 
dants sufficiently  to  warrant  judgment  against  ihcr^i  jointly  add  severally,  for 
81,«00  in  respect  of  tbc  damagea  claimed  by  pluintiff's  declaratio;!  for  tho 
'  causes  th(;roin  alleged,  with  intereat  and  ooata ; 

"Considering  that  defendants  are  jointly  and  severally  personally  lioble  by 
force  of  Articles  1715  and  1738  of  the  Civil  Code  and  the  facts  proved,  towards 
plaintiff,  though  tho  defendants  acted  merely  as  factors,  commission  agents,  aod 
announced  a  principal,  Measrs.  G.  Cowan  4  Co.,  said' principal  residing  in  .n- 
other  country,  namely,  in  the  United  States  of  Amerioa ; 

"Con.%id»ing  that  plaintiff  had  proved  damage  to  extent  of  80o  a  barrel 
on  iho  flour  sold  by  defendanta,  and  undelivered  to  plaintiff,  as  alliiged,  tho  sale 
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ktTiiif  bMQ  N;1|6  In  bond  p«r  temt,  whit.  tb«  f .tu.  of  U  .t  tin.  of  dflf,nd,o4't 

Ih.  iOOO  b.rr.1.  «  unddU-r^d  .p.  to.toullty  11.600,  doth  o..nd.„un  eha  «id 
d.ft.nd.oU  jomtly  ,nd  ,.,.r,||y  ^  ^.y-^^i  ^^^.^y  ^  pj^j^^j ^  ^^^  ^j^  ^^^  ^ 
ll,(i<'0.  with  inUrMt  thtreon  until  paid,  «nd  amta,  he." 
>(.,  &  ir\A>6crr«oii,  fur  tb«  •ppallantfl :»- 

.  J';*',t!!;!*i".'*,/?"^  ^  '**  "■'"'^''"  »'•"  oon.truotlon  to  b«  pat  OD 
.rtifllo  im  of  tho  Code,  whioh  i.  in  the  foilowinK  tor«.:  -'  A  factor  whoiK, 
prinoip.1  M.,de.  in  ...oth«r  country,  i.  p,n»nally  liable  to  third  p«r«,n.  with 
whom  he  contract..,  whnhcr  tho  name  of  tho  principal  be  known  or  not.  Tho 
principal  ia  n^t  llablo  on  .uoh  contract,  to  tho  third  p„rti«,,  unlcwi  it  i.  proved 
that  thoflr«d.t  waagivon  to  both  principal  and  factor,  or  to  tho  principal  alont." 

It  m  «our  IVoni  lh«  remarks  of  tho  oodiflcr.,  (hoc  (1th  Report,  p.  H)  that  thoy 
did  not  loolj  a|>0|l  thi.  •rfioki  a.  introducing  now  Uw.  Tho  only  ob«rmtion, 
00  it  in  their  report  aro  aa  followt: 

"  Article.  29  &  :n.  (1736  A  IT.Ift  in  Code,)  relate  to  factor..  Tho  rulen 
contained  m  then,  adu.it  of  no  difficulty.  The  authoritloa  in  aupport  of  thou. 
«r«  derired  IVon,  the  Knglinh  Book,  and  tho  modern  French  Uw.  and  there  o... 
bo  no  doubt  thot  they  aro  oomiiatent  with  the  Uw  and  uaago  amongst  m  "' 

Tho  oppflllaniHohiofty  put  their  objdotiona  to  tho  jud;<«.ont  appealed  from  on 
thre«  grounds  :  Firat,  thutthoy  were  not  faotora,  and  did  not  act  aa  aucl.  in  the 
aenw.  flied  by  law  or  by  the  Code.  Secondly,  that* they  were  brokeraor 
oommiMion  ageota,  courtier*,  to  whom  tho  article  oitod  dooa  not  apply.  Thirdly 
that  the/orm  of  the  eontroot,  aa  well  oa  tho  facta  proved  ooocoruing  it,  oxoludo 
any  porHOnol  liability  on  tho  part  of  tho  defondanta. 

^  It  would  Hocii.  fVom  the  language  of  the  judginont  that  tho  loomed  Judge 
looked  on  faoton.  and  oommisaion  agenta  aa  synonymoua  torma,  which  tho 
oppellanta  can  by  no  moauH  odtnit,  and  hero  ariaea  tho  question : 

Is  the  artioio  1738  applicable  simply  to  a  factor,  as  indicated  by  tho  word 
factor  bemg  .jlonc  used,  aa  describing  tho  class  of  agents  referred  to?  Or,  does 
tho  article  include  also  brokers,  oomtalBsion,  and  other  commercial jigonts? 

If  it  applies  to  all  thoao  clnsBoa,  then  tho  artioio  will  be  oonatrued  m  If  it 
enacted :-'"." 

''Every  aijcnt  whose  prfncipal  is  resident  in  another  country' is  personally 
liable  to  third  persons  with  whoni  bo  contracts,  4o." 
.  It  ia,  agaimit  this  construction  thot  tho  appellants  oontwd,  a  oonstruotion 
which  would  place  owry  agent,  mandatory,  or  porsoji,  whoso  principal  resides  in 
onother  country  on  ^he  same  footing,  making  each  personally  HaWo  toward* 
"  third  pontons  with  whom  he  contracts." 

This  was  tho  oonstriiotion  understood  to  be  contended  for  in  the  Court  below 
Tho  judgment  says  nptfaing  of  brokers,  or  oommiasion  merchants,  or  ordinary 
iiandatatre;  but  seems  to  tiWt factors  and  oommission  stents  as  both  UaUe  to 
the  personal  responsibility  declared  by  the  article.  Tho  judgment  would  hay* 
boon  more  oortsiHtcqt  with  the  true  scope  of  Artioio  1738,  if  itjiad  aaaimiiated' 
factors  to  oommission  merxhanti,  as  in  ArUolo  1736.    The  term  «  commiMion 
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agents  "  aBSume^  by  the  defendants  in  the  contract,  implies  rather  the  oharatiter, 
and  consequently  the  duties  and  responsibilities  of  b^;oker8  than  of  factors,  and 
the  contract  itself  indicates  the  de&ndants  acted  as  brokers  and' not  as  factors. 
The  distinction  between  those  two  classes  of  commercial  agpnts,  between  the 
factor  and  the  broker,  seems  perfectly  well  established  in  principle. 
'  "  The  broker  is  not  ontrusted  with  the  possession  and  sale  of  the  goods,  he 
only  negotiates  as  to  buying  and  selling,  he  acts'  in  his  own  name,  and  not  in 
^e  name  of  his  principal." 

"  Brokers  n8t  being  entrusted  with  the  goods,  there  is  no  set  off."— Parsons* 
Con.-,p.25C.  /,  ^ 

"  The  factor,  who  as  Story,  section  33,  says,  is  often  called  commission  mer- 
chant or  consignee,  is  distinguished  from  a  broker  by  being  entrusted  with  tlkf 
possession  and  disposal  of  the  goods,  and  he  is  personally  correspondent  of  "a 
foreign  house."— 2  Kent,  p.  622,  Note  6. 

"  A  factor  differs  from  a  broker.  A  factor  may  buy  and  sell  in  his  own  name, 
as  well  as  in  that  of  his  principal ;  a  broker,  as  we  have  seen,  is  alwayt  bound  to 
buy  and  sell  in.tbe  name  of  his  principal. '—Story,  Ag.,  No.  33. 

In  Baring  v$.  Corrie,  2  Barn.  &  Aid.  p*  143,  which  seem^to  bo  looked  upon 
as  the  loading  case,  distinguishing  the  powers  and  duties  of  brokers  from  those  ^ 
of  factors.  Chief  Justice  Abbott  says,  "  A  factor  is  a  person  to  whom  goods  are 
consigned  by  a  merchant  residing  abroad,  or  at  a  distance  from  the  place,  ^nd 
he  usually  sells  in  hi^  own  name,  without  disclosing  thenamo  of  his  principal." 
^ee  Justice  Holroyd's  observations  in  the  same  case,  where  he  says,  "  where  n 
^factor  sells  in  his  own  name,  it  is  within  the  scope  of  his  authority,  but  tl^e 
"  case  of  a  Tbroker  is  different,,  for  he  has  not  the  possession  of  the  goods,  anil 
'•  so  the  ven4ee  cannot  be  deceired  by  this  circumstance.  Besides,  the  empld# 
."•fhgof  a  person  to  act  as  brokisf,  does  not  authorize  him  to  sell  in  his  own 
**  name.*'  ,  '> 

"  Of  mercantile  agents  some^re  entrusted  with  t^  possession  as  well  as  the 
disposal  and  man^ement  of  the  property.  They  are  usually  called  factors."— 
Paley,  Ag.,  p.  13. 

"  Broker  entrusted  with  instruments  delivered  in  blank,  is  mofo/i  facto?: 
than  a  broker.      Practically  a  broker  often  becomes  a  factor  or  merchants- 
Story,  No.  33.  *,  -       ■        -^  ^ 

f  Sometimes  brokers  are  entrusted  with  the  goods^  wli'^n  th^ Jwcome  factore*'!*- 
and  clothed  with  their  rights,  and  subject  to  their  respJBosililikesI^^^jmth's iV , 
Mer.  Law,  (Holcombe's)  p.  151,  note.  !        '    *^W      -.  ^^^^^^^^^^^^^^^ 

"  Le  courtier  n'est  pas  perKitanellement  obUg^  de  faire  ex<^Si^  oufd'e^uter 
le  marchd dontil n'a^t^que  I'entremetteur."— 2  Pardess.,  p.  12.         '  / 

"  II  ne  rdpond  envprs  le  tiers  de  J'ex^cution  du  marchd  qu'il  a  c^iiclu,  que 
dansle  cas  o6  il  n'aurait  pas  donn4  une  conmaissance  suflSsanto  de  la'qualit*! 
dans  laquelle  il  a  contracts ;  ou  encore,  dans  le  oas  oii  il  se  i^rait  personnelle. 
mentoblig^."— Diet  de  Con.  to.  Courtier,  No.  85. 

In  the  French  version  of  the  Code,  in  Articles  1715,.  1736,  1738,  the  word 
/•q<!(fflr  iff  flIWJ  forfMtor,  rathw  aa  nn  ndoption  ottbe JSaglidHvwt^aa  aa-oTd— 
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Mtabliihed  form  oaed  in  the  French  law.  Ind«ed  the  word  /a«<«ur,  neither  in 
the  old  nor  in  the  modem  French  law,  hu  the  pieoiae  meaning  of  the  word  fko. 
tor*  the  eame  as  in  English  law.  vr 

Faeteur.—"  C'est  ainsi  qu'on  app&lle  quelqaefois  le  oommis  ou  mandature 
salari^  qui  fait  le  commeree  pour  an  antre."— Favard  to.  Faotenr,  p*  36fl? 

1  Parde8s./p.  66,  defines  a  factor  as  one  who  has  obtained  from  the  pro.  ' 
prietor  of  jm  establishment,  or  chief  manufaoturar,  the  power  to  act  for  him 
de  le  remplacer  in  his  absence,  and  he  adds  that  saoh  a  one'  h  ■  always  aux 
gage$  de  ceux  quile$  emploient.  '     j\ 

Denizart's  Diet.  vo.  Faeteur,  saja  it  is  a  '<  terme  particulilte^entasit^  dans 
le  commerce  pour  d&igner  1.  le  commis  d'un  n^gooiant "  ;  2.  persons  employed  ' 
by  a  "marchand  de  hois  pour  I'exploitation  de  bois;  3.  guides-ventes,"   .S^  V^^ 

/'Applying*  therefore,  the  distinction  recognized  as  existing  between  factors 
and  brokers,  the  articles  of  the  Code  quoted  have  reference,  not  to  every  class 
of  commercial  agents,  bui  Only  to  factors  properly  so  called  ;  to  those  entrust-  ^ 

^d  with  the  possession,  disposal  and  management  of  the  goods;— those  who 
usually  sell  in  their,  own  name,— who  represent  persons  in  another  country,  qx 
at  a  distance  from  th'e  place  where  the  factor  'acts;  and  not  to  brokers'  or 
OHier  comitiission  agents.  . 

The  evidence  does  not  make  out  that  defendants  we^e  factors,  or  acted  as 
_such  in  any  way,  and  they  are  not  brought  under  the  iolass  of  agents  who  by 
the  Article  1738  are  made,  or  declared  to  be,  personally  liable.  The  contract 
itself  shows  that  the  flour  was  to.  arrive  on  a  day  fixed,  manifestly  from  the 
known  principals  at  Chicago,  whose  drafb  with  commission  and  interest  from 
the  date  of  thK^ill  of  Lading  was  part  of  the  price  of  the  flour,  and  was  to 
be  paid  by  the  plaintifiFs.  Clearly  then  the  plaintiff  knew  the  flour  was  not 
held  by  the  defendants  at  the  time  of  the  contract ;  in  other  words,  that  they 
were  not  factors  with  the  flour  in  their  possession. 

ThesignMure  of  the  defendants  as  ocwamiasion. agents,  under  the  circum* 
stances,  indicates  they  were  simple  brokers  and  not  principals  in  the  transaction 
contracting  in  their  own  name.  There  is  evidence  of  record,'too,  that  one  of 
the  firm  of  Cowan  &  Co.  was  at  Montreal  immediately  before  the  sale,  and  that 
plaintiff  had  entered  into  negotiations  with  this  partner  for  the  purchase  of  the 
-flour.     The  defendants  simply  acted  in  passing  the  boughtand  sold  notes.    ' 

The  evidence  that  defendants  had  at  the  time  the  quality  of  oommissioa 
merchanta  does  not  shew  the  sale  to  have  been  made  in  that  bapacity,  for  it  was 
not  a  sale  in  their  own  names  as  commission  merchants,  nor  are  they  so  styled 
in  the  declaration  nor  in  the  contract  note  fyled.  The  Gode,  Art.  1736,  gives 
the  definitition  oiun  faeteur,  ou  marchand  d.  commfwion,  and  the  definition  of. 
commiuionnaires  (Diet,  de  Com.)  is  that  they  are  mandataire$,  guiagitsent 
en  leurpropre  nom,  mr  le  compU  tfautmi. 

It  is  added,  that  sometimes  they  act  in  the  name  of  the  eonmettant.  It  is 
.added  (No.  29)  that  the  commimonnatre  becomes  Toi^^of  him  with  whom  h« 
deals.    8o  doea  the  commisflinn  merohant  nsnally,  for  h»  «nm>q,rtt  in  his  dim  - 
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name,  credit  is  given  to  him,  and  the  principals  are  not  the  persooB  to  whom 
credit  18  given.  /  • 

But  in  addition  to  the  ground  taken  by  4e  appellants  that  they  did  not  act 
as  factor,  in  the  particular  transaction,  but  in  thoir  business  generally  as  ooni- 
niission  merchants  and  brokbrs,  and  in  proof  by  tho  contract  itself  that  the 
transaction  was  in  the  name  of  their  principals  without  the  goods  being  in  the 
possession  of  the  defendants,  there  is  the  further  question,  which  tho  appellants 
desire  to  submit,  as  to  the  true  construction  to  be  given  to  Ajticle  1738    When 
tho  article  declares  that  "  a  factor  whose  principal  resides  in  another  country  is  ' 
personally  liable  to  third  persons  with  whom  he  contracts,  Ac,"  is  it  not  to  be 
understood  as  meaning  with  whom  he  contracts,  contracts  himself  in  hU  own 
name— that  is  to  say,  in  the  mode  usual  with  factors  entrusted  with  the  posses 
sion  of  goods,  and  forbidden  to  brokers  who  do  not  act  in  their  own  name  and 
ought  not  to  do  so,  when  simply  employed  in  negotiating  sales?    This  con- 
struction docs  not  contradict  or  conflict  with  the  words  of  the  article  which 
follow,  "whether   the  name  of  the  principal  be  known  or  not,  &c."     On  the 
contrary,  it  seems  to  giv6  force  to  the  distinction  of  the  law  between  tho  liability 
of  factors  and  that  of  brokers,     and  puts  upon   the  former  a  personaMiability 
when  the  form  of  the  contract  shews  it  to  he  a  contact  of  the  factor  himself,  a 
contract  which  he  makes  under  personal  responsibility,  and  willing  io  do  so, 
because  he  is  a  factor  with  the  goods  under  his  control. 

It  seems  clear  tha.t  if  it  had  been  intended  to  hold  every  ifactor,  and  still  more 
every  agent,  personally  liable  for  his  contracts  for  a  non-resident  principal,  other 
language  would  have  been  used  than  that  aotuilly  used  in  the  article. 

-Nor  is  it  reasonable  to  hold  that  the  article  forbids  even  a  factor  from  con- 
tracting in  the  nam©  of  a  principal  resident  in  another  country.     The  personal 
-liability  is  not  imposed  as  a  penalty  for  acting  for  a  non-resident.     The 
personal  liability  is  assumed  to  exist  where  a  factor  himself  contracts.    It  may 
be  allowed  to  be  a  presumption  of  la^  raised  against  him,  but  still  the  con- 
cluding portion  of  the  article  shews  that  proof  may  be  brought  to  shew  to 
whom  credit  was  really  given.    IMt  be  proved  that  credit  was  given  to  the 
principal  alone,  the  factor  would  not  be  liable  personally.    Now  assuming  for 
a  moment  defendants  were  factors,  look  at  the  contract  add  see  whether  it  is  not 
a  contrast  of  the  principal  on  its  very  face.    It  shews  credit  given  to  the 
principal  alone,  and  not  to  the  defendants.     This  point,  to  wham  was  the  credit  • 
given^  is  the  chief  and  almost  the  exclusive  question  to  be  determined  in  alk 
cases  whether  of  resident  or  non-resident  principals,  and  the  form  of  the  con- 
tract itself  is  the  best  prqof  of  the  point,  and  in  this  particular  case  the  form 
of  the  contract  would  of  itself  be  sufficient  to  shew  credit  was  not^vento  the 
defendants,  but  to  the  principals  alone.  ♦  ^--^^^'^ 

In  the  Court  below,  the  main  case  relied  on  was  that  of  Kirkpatrick  v$.  Stain-  ' 
er,  23  Wendover,  p.  241.    In  tbis  case  the  agent  of  a  foreign  house  got  a  New 
York  house  to  make  a  consignment  of  coffee  to  Trieste,  and  engaged  that  in- 
V»uranco  should  be  effected  either  in  Europe  or  America  on  the  coffee  shipped. 
Th«  agreement  as  to  the  inaurapce  was  centred  ig  two  letters,  one  of  tham  _ 
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from  plaintiff,  the  other  st^ed  by  Stniner  in  his  own  name,  and  tho  main 
question  was  whether  the  contract  was  made  by  him  in  his  own  name  or  for  his 
principal.        ^, 

In  the  Supreme  Court  it  was  hold,  eighteen  Judges  agunst  fix,  that  tho 
action  would  not  Ho 'against  Stuiner  personally,  but  should  hore  been  brought 
against  his  principals/  Tho  liability  of  an  agent  acting  for  a  foreign  principal 
was  fully  discussed,  and  whether  thV rule  followed  in  England  rendering, 
under  the  English  usage,  sanctioned  by  the  Courts,  a  British  purchaser  for  a 
foreign  cortespondent  personally  liable  for  purchases  made  in  England,  was  to  be 
followed  in  New  York  was  also  fully  discussed,  and  whether  this  rule  was  ever 
part  of  the  common  law  of  England.  It  isjubmitted  that  the  arguments  are  in 
favor  of  the  opinion  of  the  majority  of  the'Court,  notwithstanding  the  opinion 
of  the  late  Chancellor  Walworth  in  the  minority.  The  authority  of  the  Eng- 
lish cases  is  fully  discussed,  as  also  that  of  Mr.  Justice  Story.  T|e|«asoning, 
as  well  as  the  definitive  judgment,  ia  In  favof  of  the  now  appellantff^i 

The  case  decides  that  the  usage  sanctioned  in  England  ia  not  applicable  else- 
where ;  that  it  would  be  of  the  greatest  public  inconvenience  to  presume  a  gen- 
eral rule,  such  as  in  England,  whfch  has  grown  out  of  a  usage  recent  in  its  ori' 
gin  and  founded  on  local  custom. 

The  opinion  of  Judge  Story,  stated  in  his  work  on  Agency,  (see  Ed.  1869, 
No.  267,  268,  268  a,)  is  declared  as  too  strongly  stated,  and  too  general 

It  is  noticeable  that  the  English  oases  cited  in  the  judgment,  and  also  iu 
^ry,  relate  to  cases  of  purcha$e$  in  Englan*of  goods  fot  foreign   houses. 
Srory's  opinion  is  based  partly  on  the  ground  that  the  agent  doesnol^  disclose 
his  principal  and  partly  on  the  ground  of  general  convenience  and  the  usage 
of  trade,  and  that  credit  is  given  exclusively  to  the  agent,  to  the  exoneration 
of  the  employers:     He  adds:—"  Still,  however,  this  presumption  is  liable  to  be  i' 
II  rebutted  by  proof  that  credit  was  given  to  both  principal  and  agent,  or  to  the  \ 
II  principal  alone,  br  that  the  usage  of  trade  does  not  extend  to  the  particular  cai.  \l 
'I  Probably  the  better  rule  is,  that  the  agent  of  a  foreign  principal  is  not  liable"' 
|''for  every  contract  made  for  his  principal.     It  is  rather  a  question  of  fact 
"m  each  case  to  be  ascertained  by  the  terms  of  the  particular  contract  and  the 
"  surrounding  circumstances."  5'.-        ••  ' 

In  the  Edition  of  1869  (No.  268a,)  it  is  laid  down  by  Story  him.sclf,  «  that 
a  presumptioiv  of  credit  to  the  agent  and  not  to  the  foreign  principal  applies 
with  the  most  force  to  purchases  made  by  the  agent  for  a  foreign  principal, 
but  where  a  wnwen  contract  it  made,  and  expressed  to  be  with  the  foreim 
principal,  and  not  with  the  agetit,  the  latter  is  not  liable,  although  the  con- 
tract IS  signtd  hy  him  for  hi,  foreign  principal,"  a  conclusion  which  materi- 
ally modifies  the  more  general  doctrine  l*id  down  in  previous  editions  of  his 
work.  < 

In  Mahoneyt;^.  Kekule,  25  Eng.  Law  and  Eq.    Rep.,  p.  278,   a  case  in 
'  r"''..'^""^'^^    ^  paper  was  drawn  up  and  signed  in   London,  purporting  to 
bo  »"  coniracr-beiween  Messrs.  V.  &T.of  Morlay,  in  France,  and  M.  Mr^ 
honey  of  London,"  engaging^e  latter  toigo  to  Morlay  and  enter  into  the  ser- 
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vio^  of  V.  &  T.  thii  was  ugned  «  0.  Kekule,"  "M.  Mahoney."  Suit  was 
brought  agaioBt  Kekula,  and  Jarvii,  J.,  in  giving  judgment,  notwithsUnding 
the  English  usage  and  jurispnidenoe  above  referred  to,  says  : — 

"  Where  a  contract  is  in  writing,  and  clear  on  the  face  of  it,  we  must  look 
.  "  to  the  oontraot  alone  ;  where  an  agent  in  England  buys  for  a  foreigner  re- 
"sident  abroad,  a  long  series  of  decisions  has  established  that  the  agent  is 
"  generally  considered  as  pledging  liis.own  credit. because  it  is  highly  impro- 
"  bable  that  the  seller  would  have  given  credit  to  the  foreigner,  but  whore  the 
"  contract  is  made  with  the  foreigner,  and  "not  with  the  principal,  the  latter  is 
"not  liable."  And  yet  in  this  case,  in  EnglaniJ,  it  was  only  the  body  of  the 
contract  that  disclosed  the  foreign  principal ;  it  was  signed' by  the  defendant 
in  his  own  individual  name.  In  the  present  oasQ,  the  appellants  signed  the  eon- 
tract  al  commission  agents  ;  the  body  of  the  contract  shewjng  who  were  t^e 
principals,  the  whole  instrument  completely  excluding  personaL  liability,  rtn- 
deed  one  cannot  see*  how  the  respondent  could  for  a  moment  have  supposed  h^ 
was  giving  credit  to  the  defendants,  and  not  to  Cowan  &  Co.  i 

lA  thecase  of  Wilson  v».  tlooke  in  1856,  (3T.  Law  and  Eq.  "Rep.),  an  agree- 
ment was  made  in  London  for  freight  urider  an  instrument  in  which  Wifton 
figured  for  the  shipowners,  and  Cooke  is  stated  in  the  body  of  the  instrujiient 
a8actirig"onl)ehalfof  the  GeelOngA  Melbourne  Railway  Company;"  ioth' 
parties  signed  their  own  names,  and  on  a  breach  by  the  shipowners,  Cooko  sued 
in  London  in  his  own  na&e?,  the  actioawas  on  demurrer  held  to  be  well  brou<'ht. 
,  Cresswell,  J^said :— "  It  appears  to  mo,  that,  ^n»ia /bcie,  if  a  man  signs 
his  own  name,  he  must  be  a  party,'  and  there  must  be  something  i»  the  contract 
to  relieve  hiip."  -This  was  the  case  of  an  agent  for  a  foreign  principal,  but  as 
the  case  was  argued  on  demurrer  the  facts  were  onjy  to  be  gathered  from  the 
allegations  of  the  declaration. 

It  would  seem  that  c  convergo,  yrlien  he  signed  as   agent,  clearly  disclosing 
a  foreign  prinoipal+with  personal  undertakers,  no  personal  liability  would  attach 
to  the  agent,  and  in  cases  of  written  contract  the  same  rule  will  apply  under  the' 
Article  of  our  Code.  J 

In  a  recent  tsase  of  Bray  vg.  Kettell,  (1  Allen,  p.  80)  cited  ib  thd.lftist 
Edition  of  Story's  Agency,  p.  327-8,  it  was  attempted  without  success  to  hold 
a  person  liable  on  a  contract  signed  A  B  by  C  D,  on  the  ground  that  the  prin- 
cipal being  a  foreigner,  the  agent  was^pprsonally  liable,  This  Court  is- refer- 
red to  the  remarks  of  C.  J.  Bigelow,  where  he  refers  to  the  fSngUsh  usage  and 
jurisprudence,  and  states  that  it  was  confined  to  oases  ofgoodtsold  and  was  not 
extended  tQ  written  instruments ;  that  the  doctrine  first  laid  down  by  Story  has 
-  been  greatly  modified,  and  addsjthat  it  would  be  going  quite  too  far,  to  say  that 
this  usage  has  become  a  fixed  rule,  creatinga  presumption  in  all  cases  that  the 
agfent  is  exclusively  liable." 

.  The  result  is  summed  up  at  p.  359 :— '<  In  c^  of  a  written  contract  it  depots 
on  the  intention  of  the  parties,  but  this  must  be  determined  ^mainly  from  the 
terms  of  the  contract.  Whenthe^tcrms  of  the  contract  are  clear  and  unambi- 
guous  it  must  become  the  final  representation  of  the  intentions  of  the  parties. 
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*  *  *  /<  mnke$  no  difference  whether  the  principal  i$ foreign  or  not.  If, 
"by  the  language,  the  a'j:otHf  and  not  the  priboipal  is  bound,  such  must  bo  its 
construction,  and  on  the  other  hand,  if  it  clearly  binds  the  principal,,  and  is  in 
form  a  contract  loiU  him  only,  the  «gent  must  be  exonerated  without  regard  to 
the  fact  that  the  principal  is  resident  in  a  fo^ign  country." 

If  may  well  be  doubted  whether  the  article  of  the  Code  (IWS)  is  sustained 

in  terifls  by  the  authorities  quoted  under  it  by  the  oodifiers.     Still  the  article  is 

in  the  Code,  and  it  will  have  to  be  construed  some  time  or  other.    In  this  parti 

/cular  case  indeed  tie  CqUrt  may  well  limit  its  construction  to  the  particular 

contract  involved  in^is'case,  without  determining  thege'neral  question  whether 

i  all  classes  of  agents  a^ing  for  principals  resident  in  another  country  are  liable 

personally  oiv,  all  kin^a  of  contracts,  and  without  even  determining  how  far  a 

,  factor  in  ppssession.of  ^he  goods  sold,  is  liable  where  he  s^ns  a  contract  of  sale 

as  factor,  which  contract  discloses  the  name  of  his  principal,  and  is  signed  in 

his  quality,  and  purpo^s  to  be  »  contract  with  the  principal.     The  preseet 

litigation  may  be  dispol^d  of  on  narrower  grounds,  which  it  is  submitted  not 

only  warrant,  but  call  for  ^he  dismissal  6f  plaintiff's  action. 

IF.  .&.  .£«rr,  Q.C.,  for  tl^  respondent': —     ^ 

The  only  question  to  deci^  is  ii  Whether  a  fector  is  liable  on  a  contract  made 
"  for  his  principal,  that  prini^pal  residing  in  a  foreign  country  and  expressly 
"named  and  described  in'theci^ntraot  note  which  is  signed  by  the  factor." 

What  is  the  meaning  of  artic^  1738?  In  the  consideration  of  the  authori- 
ties hereinafter  cited,  it  is  to  be  I^ne  in  mind  that  neither  in  England  nor  the 
United  States  is  there  'any  positive^^w  upon  the  subject  In  Quebec',  on  the 
contrary,  the  article  of  our  Code  is  pn 

That  article  provides  as  the  general  iW  that  the  factor  of  a  foreign  principal 

is  personally  liable  for  all  contracts' madelSby  him  in  that  capacity,  whether  the 

^namft  of  the  principal  be  known  or  not,  and  liis  clear  that  it  matters  not  whether 

the  name'  be  in  a  memorandum  in  writing  or  \hether  it  be  made  known  during 

the  p^ress  of  a  verbal  agreement  taken  out  ofSttie  operation  of  the  Statute 'pf 

>  Frauds  by  earnest,  part  payment,  or  partial  dejiwy.     The  case  of  Kirkpatrick 

,vs.  Stainer,  22  Wendover,  p.  244,  is  one  directly  in  point  and  even  stronger  than 

the  present  one :  there  the  agent,accordirig  to  Nelson,  C.  J.,not  only  "  disclosed  the 

"  name  of  hi&  principal,  but  actually  dontractod  in  his'  name''  (Paley,  p.  248.) 

"In  that  jase  the  plaintiff  failed  fcecause  in  the  Court  below  the  law  was  declared 

to  be  "that  there  can  be  no  d^bt,  a  person  acting  as  agent  of  a  foteign  house 

y  is  not  responsible  individually  if  he  discloses  his  principal  and  acts  only  iahi'a 

"behalf  anymore  than  an  agentofahouse  in  this  country,"  thereby  assimilating 

the  positioifi  of  foreign  and  domestic  faotor8,but  by  article  1716  of  the  C.  C.  of  L.C. 

the  difference  in  ou^;  law  botireen  such  factors  is  clearly  shown'.     The  mandatory 

acting  in  the  name  of  the  mandator  ahd  .within  the  hounds  of  the  mandate 

is  not  personally  liable  to  third  persons  with  whom  he  oontntcts;  except  in  the  oases 

of  factors  specified  in  article  1 738  of  C.  C.  of  L.C.  vie :  "  A  factor  whos?  principal  re- 
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"nof  liable  on  Buoh"  oontrMt  to  the  third  partiejvunlessjit  is  proved  that  the 
"credit  was  given  to  both  principal  andj^iptor  oir  to  the  principal  alone;"  aa  also 
by  article  1727;  via:  "  The  mandator  is  tound  in'Ciivor  of  third  persona  for  nil 
"  thMota  of  his  mandatory  done  in  dxeciution  and  within  the  power  o^  iheman- 
"date,  eiocpt  ia  the  ease  provided  for  in  ttrtiole  1738  of  thia  .title,  and  the 
*'  oasea  wherein  by  agreement  or  the* usage  of  trade  the  mandator  aloneis  bound. 
"The  mandator  is  also  answerable i«r  all  acts  which  exceed  Buoh  power  if  iTe 
'•  have  ratified  them  cither  oxpnessly  or  tacitly."  So  that  our  "law  looks  upon  the 
factor  (ot  a  foreign  principal  as  the  real  contractor,  and  this  clearly  [a  the  inter- 
pretation to  bo  placed  on  article  1738.  The  first  part  of  the  article  "  igiposes  a 
general  liability  on  such  fuctor;  the  second  portion  without  discharging^  such 
factor  from  liability  in  nil  cases,  merely  imposes  upon  the  foreign  principal  a 
concurrent  liability  with  his  factor  in  certain  cases;  infatt  the  positions' ol  a 
foreign  factor  and  his  principal  are  reversed  quoad ^ijj^ifd  parties  from  the  posi- 
tion of  a  domestic  principal  and  fu,etor,i«nd  it  is  only  in  oases  of  special  Agree- 
ment (under  article  .1727)  that  the  factor  for  a  foreign  principal  can.' be  dii- 
'.  charged  from  his  responsibility.  *      ; 

Bearing  in  mind  that  the  foreign  fuctor  in  that  case  "actually  contracted  iu 
"  his  principal's  name,"  lotus  return  to  the  case  of  Kirkpatrick  vs.  Staincr, 
a'bove  cited.  .  The  plaitititf  there  took  a  writ  of  error,  and  Walworth  delivered 
his  opinion  in  favor  of  the  reversal  of  the  judgment,  holding  that  the  defendant 
was  persortally  liable  as  >a  forei<;ii  factor.  Verpl)»uck,  Senator,  delivered  .tka 
judgment  confirming  that  appealed  from,  b»t  on  the  sole  ground  taken  by  Nel- 
son, C.  J.,  that  no  usiige  to  tlie  contrary/liad  been  proved  or  existed  in  such 
form  as  to  force  recognition  from  the /udges.  *He\said  "such  a  mercantile. 
"  usage  may  naturally  grow  up  here,  cjthei^in  the  general  course  of  trade,  or  in* 
"  any  particular  brancb  of  distant  confinorce ;  and  whenever  it  becomes  so  known, 
"  or  wherever  it  is  proved  to  exist,  it  should  cert<iinly  raise  the  same  presump- 
"  tion  with  us  as  in  England." 

Mr;  Justice  Story  in  his  work  on  Agency  (§  268)  maintains  in  the  oleareat 
manner  the  doctrine, of  Walworth  in  the  foregoing  case.  " 

The  Supremo  Court  of  Louisinna  has  adopted-  the  sarat  rule. 
The   Newcastle  Mjinufticturing  Company  against  the*lJed  River  Railroad 
Company,  1  Rob.  Louisiana  Kcp.  145.    '  '       « 

"  In  Saiftter  »^.  Prendergast,  3  Hill,  Cowep,  Judge,  said  "  that  the  usual  and 

'rdccisive  indication  of  an*  exclusive  credit  is,  where  the  creditor  knows  there 

"is  a  foreign  principal,  but  makes  his  charges  in  account  against  the  agent." 

'Reversing  the  order  of  things  as  is  required  by  our  law,  this  ^ctum  would  show 

that  in  order  to*charge  the  principal, the  charge  in  aWount  must  be  against  him, 

as  provided  by  Article  1738.  "  ^  „4  ^ . 

Vide  Russell  on  FactorSj'pp.  82,  248,  288,  289.  ;  ,  J 

Thomson  d«;1  Davenport,  9  B.  &  C.,  78 ;  Calder  vs.  Dovell,  6  Law  Rcpts.  C. 

P.  486.         ■■■  ■:  ■    .     :     . 
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^     Story  on  Agency,  §  268  and  n.  1,  §  448,  §  160  a. 

Duulap's  Paloy,  4  Aiu.«dn.,  p.  248,  ^0.  fi. 

'One  of  the  i'ew  oases  peri'eotly  Buuilur  to  that  of  a  foreign  factor  is  that  of  an 
insurance  broker  jj^  England.  l'h<;>re,  according  to  the  ordinary  coui«Q.of,trade.in 
it)6uranoe  oaHetr,^e  insurrauoebrokor  is  held  to  be exolusively  liable  totheunder- 
'writur  fur  uU  pp(!mitJ[nia,on  pulicius  which  he^ffects  for  hiui.  In  thesTtDBtanoeB, 
tluircfore,  iho  usiigo  of  trade  will  always  fix' the  liability  of  the  factor  or  broker, 
uhless  there  be  evidence  to  r<Mtt  the  .presaniption  arising  from  suoh,usage, 
namely  that  it  was  to  hiin  that'thd  credit  was  oxclusiveiy  given  ;  and  according'. 
.  ly  in  thojibsonce  of^iioh  evidence  ho  will  be  rejjarded  as  the  only  person  who  is 
liable  bn  the  contract,  "  Power  vg.  Butcher,-! 0,  B.  &  C.  32f9.  ^40.  '  Scott  v$. 
Irving,  1  A.  &  Ad.  605,  612,  and  note.  Dalzell  vt.  Muir,  1  Camp.  634.  Rus- 
sell on, Factors,  p.  289."      ~.  ■ 

Rausay,  ^.,  diaenlietia:-r-  i  \ 

,  Tbiu  oase  was  an  '  action  by  respondent  against  the  appelluiits,  described  as 
"brokers,  factors  and  commission  merchaqj|ii|^^ fur  the  non-fulfilment  of  a 
,«>^tra6t  entered  in.to  by  them  with  respondeat t  fpr  the  sale  of  2000  barrels  of 
'flour  for  account  of  Messrs.  Oeo.  Cowaa  &  Cu.  of.  Chipago.  The  action  is 
brought  under  article  1738  O.C. 

Ill  the  memorandum  of  agreement  addrcissed  to  tespondent^land  signed  by 
appellants,  the  latter  take  tire  title  of  "  Gouimission  agents."  'this  is  not  the 
ii!rm  used  by  the  law.  ly^il  the  appellants  styled  themselves  "factors"  it  is 
probable  that  the  liability  would  not  have  been  contested.  We  must  therefore 
enquire  whether  it  is  synonymous,  or  whuthcr,  in  fact,  these  commission  agents 
.  did  tne  work  of  factors. 

First,  then,  we  must  ask,  what  is  a  factor  ?  .     . 

In   England  it  would  seem  to  be  understood  'that  a  factor  is  one  who  has 
})osscssion  of  the  goods  or  is  consignee,  and  in  this  he  differs  from  a  broker  :-^ 
,  Itusacll  on  Brokers,  and  Factors',* p.  4,  and   the  English   authorities  cited  by 
respondents  in  their  faotulu.  . 

The  word  >.'f  factor  "  in  article  1738  does  not  seem  to  have  been  used  in  this  ^ 
sense,  for  article  1736  defines  "  fuctor  or  commisiion  merchant "  as  "  an  agent 
who  is  employed  to  buy  or  sell  goods  for  another,  either  in  his  own  name  or  in 
the  name  of  bis  principaj,  for  which  he  receives  a  compensation,  commonly 
called' a  tiommission.'-'  The  commission  merchant  and  the  factor  are  afisimi' 
iated,  but  there  is  not  a  ^ord  about  the  factor  bein^'in  posaessttnM^jthfi. goods 
or  the  con8ij^gee,.aud  the  term  "commission  agent"  desbrtoes  ezaotiy  the 
quality  t)f  a  factor-or  (^mmission  merchant  within  the  .meaning  of  article  Jf738> 

Again  in  art.  1739  persons  entrusted,  with  the  pos^iessiqn  of  goocis,  or  to  whom 
goods  have  been  consigned,  are  styled  'i^ agents''  simply.  Had  the  nomencla- 
ture insisted  upon  by  appellants  been  strictly  followed  in  the  Code,  these  agents\ 
should  have  been  called  factors,  and  so  also  shoiild  the  term  faotdrs  have  been 
substituted  for  the  term  "agents"  in  article  1740.  I  am,  thffrefQre,  ready  to 
ltwn«Hyfr«»bB»itteA-bya]^dlai>t«r-a'mwlyi  that  Jfa 
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with  whom  ho  contrsctii/'  onderstandiDg,  of  courM,  by  '•  every  agent "  "  OTory 
commercial  agent,"  according  to  the  rubric  of  chapter  fifth,  who  buya  or  sells 
goods  &r  ftoother.  I  oorao  more  readily  to  this  oonclusion  beoauso  1  find  that 
thc^dtfrlaid  down  in  article  1738  is  not  based  oti  the  idea  of- the  agent  being 
in  poBWBsion  of  tho  goods  or  the  consignee  (i.r.,  factor,  acftprding  to  the  English 
authorities),  but,  on  the  presumption  that  whore  tho  principal  Ir  a  (breignor 
credit  js  not  given  to  him  but  to  tho  agent,  whether  the  name  of  the  agent  is 
disclosed  or  not. 

The  general  rale,  of  course,  is  that  whore  the  agent  disolosea  the  name 
of  tho  principal  he  is  not  personally^  .bound,  and  the  rale  we  have  just 
cited,  where  the  principal  ia  &  foreigner,"  is,  therefore,  an  exception,  properly 
speaking,  to  the  gi^neral  principle  of  agency.  In  BuUer's  N.P.,  p.  120,  where 
Sladen  &  Oonsales  is  quoted,  the  author  aaya  "  a  factor's  sale  does  by  tte- 
general  rale  of  law  create  a  oontrao(i  between  the  pwner  and  the  buyer/'  The 
exception  of  1738  is  not  the  only  one  to  the  general  rale.  Emei^on  says  : 
In  my  treatise  on  Insurance,  I  have  observed  that,  by  the  custom  of  imerchanta, 
every  merchant  who  effects  an  insurance  or  who  subscribea  a  policy,  6ir  freights  ' 
a  ship,  ia  personally  bound  to  fulfil  bis  contract,  although  in  tho  in^ment  it 
be  expressly  said  to  be  done /or  account  o/ another."  Maritime  Loans,  116. 
See  also  Tr.  dea  Assurances,  oh.  5,  sections  3,  4  and  5. 

Although  the  exception  is  applied  to  factors,  it  does  not  seem  to  be  eonfincd 
to  them:— BuUer'a  Nisi  P.,  p.  130;  Ruaaell  on  Brokers  and;  Factors,  p.  288. 
It  is  the  recognised  liability  of  commercial  agents  of  all  classes,  by  whatever 
naiiie  they  are  called,  factors,  commission  agelita,  committaibn  merchants,  ot' 
agents  only,  who  bny  and  sell  goods  for  another.  ^ 

'     In  De  Guillen  and  L'Aigle,  Eyre,  C.J.,  said ;  "  I  am  not  awarJ^hat  I  have 
ever  concurred   in  any  deoisfon  in  which  it  has  been  held  that  if  a  persoit 
^describing  himself  as  agent  for  another  residing  abroad*  enter  into  a  contract 
here,  he  is  not  personally  liable.     1  Bos.  &  P.  368. 

In  Thompaon  v.  Davenport  (1829)  Lord  Tenterden  said :  "  Tfiere  may  be 
another  case,  and  that  is  #here  a  Britiah  merchant  ia  buying  for  a  foreigner. 
According  to  the  universal  understanding  of  merchants,  and  of  all  persons  in  trade, 
the  credit  ia  then  considered  to  be  given  to  the  British  buyer,  and  not  to  the 
foreigner."  And  Bailey,  J.,  said :  "  There  may  be  a  course  of  trade  by  which  - 
the  seller  will  be  confined  to  the  agent  who  is  buying,  and  not  be  at  liberty  at 
all  to  look  to  the  principal.  Generally  speaking,  that'is  the  case  when  an  agent 
here  buys  for  a  house  abroad."    9  B.  &  C.  78.  i 

In  Smyth  v.  Anderson  (1849),  Maule,  J.,  Sand :  "^  It  is  well  known  that  in 
ordinary  oases,  where  a  merchant  resident  abroad  buys  goods  here  through  an 
agent,  the  seller  contracts  with  the  agent,  and  there  is  no  contract  or  privity 
between  him  and  the  foreign  principal."     7  C.B.  21. 

In  Patterson  &  Ayre  (1863'),  Jarvis,  C.  J.,  held  the  same  doctrine,  13  C.B. 
353.    And  also  in  Mahoney  &  Kekuloj,  14  C.B.  398. 

In  Smith's  Mercantile  Law  the  doctrine  is  thus  laid  down: — "Where  a 

British  agent  contracts  for  a  foreign  prinoipal.the  British  agent  ia  responsible.'* 
210.        ~  "-.z.^j^ 
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(ol  fbnign  prlnoipalt^^ji,  ordinary  prMamption 
i^«  afiM$  or  /aetqrf."  "^I^^oy,  §.  268.    And  M 


Story  itayi :  "  In 
U  that  credit  ia  giT«i'|{ 
ok)  in  §290  and  §40^ 

"  Facton,  irho  *W(0tnii  bf  merobanta  roaidhig^  Abroad,  ar«,  for  tb^  aame 
reaaon,  genarally  liable  in  their  own  peraons,  for  tlw'  credit  ia  preaumed  to  be 
given  to  thom."  I>^l«l5'*.Paley'8  Agency,  §  378. » 
/^  liUaaell,  on  Brok;^,aitd,'9aetors,  uses  tboM  terms  iAdiaoriminately  in  apaak- 
.T  ii^g  ^  tbe  liability  <6ben  the  principal  ia  a  foreigner,  288,  It  ia  quite  poaaible 
that  to  theuae.of  the  wdrd  '^  factor  "  in  Rnaaell  and  in  B«ller  we  are  indebted 
for  its  appearanbe  ioi'^t.  1738. 

But  it  ia  nrged  that  granting  the  rule  of  Art.  1788  in  Ita  ftlileat  eztent,«ppel- 
lantB  had  limited  their  liability,  (a)  by  taking  the  qua)ity  of  oommiiwioji  agenta ; 
>     '(ft)  by  making  the  contract  in  writing;  (c)  by  ^ts  whole  tenbi*;  and  (tf),  by 
plaintiff  having  entered  into  negotiations  with  a  partner  of  the  OKloago  Arm. 

W^th  regard  to  <he  first  of  these  reasons,  I  think  it  is  suffieieniiy  olear  firom 
wlutMias  preceded,  that  it  was  not  important  whether  appellants  aigned  as 
"  factors,'*  for  that  the  term  in  article  1738  ia  s/nonymous  to-  « t%^% "  Or 
"Ooinmisiion  agent;"  but  it  would  seem  that  appellants  mean  more  thaitv^aking 
«ne  title  for  another,  and  that  if  the  agent  signs  as  "  agent  "  or  even  "fpotor," 
he  limits  his  responsibility.  I  gattier  this  from  the  citation  of  the  case*  of ' 
Mahoney  &  jiekule  (14  C.B.  390;  26  L.  &  E.  278),  and  Wilson  v.  Cooke,  (37 
L.  <feE.) 
'  But  this  doctrine  is  totally  opposed  to  all  the  authorities,  and  it  ia  not  a 
necessary  inference  from  the  two  cades  last  mentioned'.  If  in  aqy  case  an  agent 
is  personally  liable,  whether  he  discloses  the  principal  or  not,  it  cannot  signify 
whetheif  he  reiterates  the  fact  afte**  his  signature  that  he  is  an  agent,  fitory  at 
>the  §2^,  already  quoted,  says  "  agents  or  factors,  acting  for  merchants  resi4ent 
in  a  foreign  country,  are  held  personally  liable  npon  all  contracts  made  by 
them;*  and  this  without  any  distinction,  whether  thby^ describe  themselves  iu 
« the  contract  as  agents  or  not."  -  „ 

This  passoge^also  answers,  it  appears  to  me,  the  second  objection  urged  by  ap- 
npellauts,  and  indeed  I  find  no  authority  going  further  than  Ibis,  that  the  pre- 
sumption that  credit  was  given  to  the  agent  of  the  foreign  principal  may  be 
rebutted  by  the  torma  of  the  written  instrument.  This  is  all  that  Story  says 
at  §268  a,  and  it  is  a  proposition  which  no  one  will  call  in  question,  more  than 
they  will  the  doctrine  that  if  the  contract  shows  tbe  credit  was  given  to  the 
agent  and  nOt  to  the  principalj  the  ageht  will  be'  bound  whether  it  be  within 
itbe  ezceptionid  rule  of  article  1738  or  not.  And  this  is  aU  appellants  oan 
gather  from  Mahoney  &  Kekule,  Wilson  r.  Cooke,  and  Wilson  t>.  Zuleta  (14 
C.B.  405)  so  far  as  I  can  see.  "  The  contract  of  an  agent  who  binds  himself 
in  his  own. name,  is  valid  against  him,  although  be  designates  his  quality," 
tiays  Kmerigon,  on  Maritime  Loans,  and  adopting  the  language  of  the  C.  de 
Admin.  Tut.  L.  15,  he  adds,  "  Sisubscrip$istiquanj^u$sor,eonvmiripi)tei." 
In  the  other  words  of  the  contract  I  oan  see  no  limitation  of  the  liability.  ■ 
^  Wfl,  Ofane  A  Baiid,  commiflBion  agenta,  have  this  day  aold  yqu,"-  flays  the 
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contract.  It  U  true  thoy  wy  for  account  of  Ooo.  Cowan  tc  Co.  of  Chioaco  •  but 
it  is  prdoiicly  tho  caHO  Art.  17;W  in  meant  to  provide  for.  If  no  narae  were 
diiclo«cd  it  would  not  signify  whotlier  tho  principal  wore  foreign  or  homo. 

I  don't  know  that  it  is  very  important,  but  tlie  payment  was  to  be  to  Crano 
A  Baird;  and  the  illusion  to  tho  Chicago  draft  was  only  to  ooTor  a  disburw. 
ment  which  nppoljn^nts  would  have  to  malco.  Ilnd  reipoadeni  been  obliged  to 
remit  lo  Cowan  4  Co.  there  would  not  have  l«eQ  anj  need  of  alludinir  to  the 
banlcAcomniisnion  at  1^11. 

Ah  to  the  negotiation  with  the  partner  of  tho  firm  of  Cowan  A  Co.,  thut 
could  Ibve  had  no  effect  but  to  bind  Cowan  &  Co.  as  well  as  Crane  &  Baird 
undonthe  second  proviWon  of  article  1*738.  But  really  the  evidence  is,  if  any' 
thing,  ngainet  appoUantk  Respondent  found  it  his  interest  to  deal  with  appel- 
lants, to  whom  be  was  r«Jferred  by  the  partner,  with  whom  all  negoUation  ceased 
immediately.  \ 

I  am,  therefore,  of  opjnion  that  not  only  is  the  action  rightlyi)rought  against 
the  appol^nts,  but  that  under  the  evidence  no  action  would  lie  by  Nolan  against 
Cowan  &  Co.,  and  tho  appeal  should  thereforo  bo  dismissed. 

Since  arriving  at  this  conclusion  my  attention  has  been  called  to  the  cose  of 
Thwaites  v.  Coulthurst,  et  al.,  decided  in  the  Court  of  Review  at  Quebec  just}*" 
-year  ago.     T^e  Court,  composed  of  Ch.  J.  Meredith,  ond  JJ.   Casault  ond 
Tessier,  expressed  an  opinion  which  appears  to  mo  to  support  the  view  adopted 
"by  me  in  the  present  case.  ,  '  » 

Sanborn,  J.: —  ^ 

In  thU  Province  our  Code  has  settled,  or  sought  to  establish,  as  positive  law, 
ft  prinoiplo  with  reference  to  factors,  which  in  the  commercial  law  of  Franco 
and  Englond  has  only  been  .enforced  as  a  usage  of  trade.     Art.  1736  C.  C 
defines  what  a  faotpr  is.     Art.  lYSa  declares,  as  a  rule,    "that  a  factor,  whose 
principal  resides   in  another  country,  is  personally  liable  to  third  parties,  with 
whom  he  contracts,  whether  tlie  principal  be  known  or  not.     Tho  principal  is 
not  liable  on  such  contracts  to  third  parties  unless  it  is  proved  that  the  credit 
was  given  to  both  principal  and  factor  or  to  the  |»riicipal  alone."  Art.  1776 
affirms  the  general  principle  that  the  mandatory  is  not  liable  to  third  parties  on 
contracts  made  within  the  bounds  of  his  mandate  except*  in  tho  casd  of  factors 
specified   in  article  1738.     It  is  quite"oppafont,  then,  that  art.  1738  applies  to 
a  certain  class   of  agents  and  not  to  all  agents.      I  regard  these  articles  as 
enunoiative  of  rules  of  law  recognized  by  decisions  in  commercial  cases  in  Eng- 
land and  in,  the  modern  law  of  France.      While  arlicle8.1735  and  1736  give 
general   definitions  of  what  is  a  broker  and  what  is  a  factor,  it  is  evident  that 
these  definitions  are  not  to  be  interpreted  literally  as  establishing  a  oast  iron  rule, 
but  as  general  comprehensive  definitions  subject  to  interpretation  and  extension 
according  to  the  ordinary  distinctions  applied  to  these  two   classes  of  agents. 
This  is  in  fact  what- tho  codifiers  say  in  their  report,  and  I  consider  the  distino- 
tions  as  based  upon  usage,  as  founded  in  reason  and  as  tho  natural  and  equitable 
development  of  the  law^  of  principal  and  agent.  Troplong,  "  Mandat,"  No.  363, 
protests  against  the  rules  founded  upon  tho  imges  of  trado  being  aonsidtraA  * 
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advonp  to  the  civil  law,  ami  anaorta  that  ^ho  oxooptioni  alartnioil  by  somo  aulhorH 
to  bo  Tnundud  upon  the  umgon  of  trndo  aro   but  duvelopmant  of  prinoiploa  of 
Inw  applioiiblo  to  tho  mandatory'H  contract.       The  roaifon  why  nn  ngont  in  held 
liahlo  when  tho  prinoipnl  ia  unknown,  or  whon  ho  faiU  to  dimlom  hit*  quality  of 
agent,  ia  that  tho  crodit  ia  gitron  to  him  tt/lfThot  to  bin  principal.    Ho  \»,  in  faet, 
an  renpocta  tho  pnrty  with  whom  ho  oontrnotn,  a  real  principal.    The  rulo  with 
re^poot  to  a  fao^r  acting  for  a  foroigd  principal  ia  foundutl  upon  a  aimilar  ron- 
aon.     Credit  ia  auppoaod  to  be  given  to  tho  agent  having  the  diapoaal  of  tho  roa(- 
tor,  about  which  heoontraota  rather  than  toaperaon  inaoooaaiblo  or  difficult  to  bo 
reached.     It  dopenda  entirely  upoh  the  intention  of  tho  partioa  contracting  and 
tho  powers  and  capacity  of  tho  agont  aro  important  olomonta  to  booonHidored.  To 
render  a  mere  broker,  who  acta  as  a  middle  man  between  tho  contracting  par- 
tiei,  peraonally  liable  upon  the  contract  made  on  account  of  A  foreign  prinoipaj, 
would  be  contrary  to  commercial  unagoa  andaa,  I  undorHtuit'l  it,  contrary  to  law. 
Tho  rooaon  why  tho  fadtor  in  held  renponsiblo  in  auch  oaao  ia,  booauao  ho  ia  aup- 
poaod to  have   thd  meana  Of  protecting  himaelf.   Troplong,  "  Mandat,"  No.  67,  • 
apeaking  o(Courticr$  and  Cpmmi$$ionnairea,  aaya,  "  IIh  diffifirent  rundoTauiro 
en  CO  que  lo  Commianionnairo  n'a  do  mandat  pour  tol  tioto  isoltf  ot  paaaager  (puta, 
pour   aohetcr  tant  do  boJloa    do  ooton)   et  quo  lo  mandat  oipiro   auaaitfit 
que  I'aeto  eat  accompli.  Lo  ydpoed,  au  oontraire,  eat  revfitu  d'une  ddl6gation  qui 
embranao  un  trait  do  tempa  ct  uno  aerie  d'aotoa  nucocasifH,  et  do  lii,  il  auit  qli'il  eat 
attache  au  oommerco  du  patrtfn."  Story  on  Agency,  No.  33,  says, "  A  factor  diffora 
frotn  s  broker  in  somo  important  partiouldm.  A  factor  may  buy  and  sell  in  hia  own 
name  aa  well  as  in  tho  name  of  his  principal.    A  factor  is  entrusted  with  the  " 
'  possession,  management,  control  atid  disposal  of  the  goods  to  be  bought  or  aold,' 
^nd  has  a  special  nroperty  in  thom  and  lien  upon  them.      A  broker,  on  tho 
contrary,  usually  has  nosiioh  possessibn,  management,  .control  or  disposal  of  tho 
goods,  and  consequently  has  no  such  special  property  or  lien."     In  n  note  under 
this  .article,  it  is  remarked,  "  Tho  charactcr-of  factor  and  broker  is  frequently 
combined,  the  broker  having  possession  of  what  ho  is  oujploycd  to  sell,  or  being 
empowered  to  obtain  possession  of  what  ho  is  employed  to  purchase.^'  Proptrlif 
»peaking,{n  these  cmea  he  is  a  factor."  Chief  Justice  Abbott,  in  tho  case  of  Baring 
etal.  vs.  Corrie  et  al.,  2  Dam.  &  Al.  137,  remarks""  A  factor  ia  a  person  tft_EJUom 
goods  aro  consigned  for  sale,  by  a  merchant  residing  abroad  or  at  a  distance  from 
tho  place  of  sole,  and  he  usually  sells  in  his  own  name  without  disolosing  that  of  ' 
his  principal.     The  latter  therefore  with  full  knowledge  of  these  circumstances 
trusts  him  with  tho  possession  of  the  goods  and  gives  him'w^otity  tp  sell  in 
his  own  name.      But  the  broker  is  in  a  different  position,  he  is  not  entrusted 
with  the  possession  of  tho  goods,  and  ho  ought  not  to  sell  thom  in  his  own  name." 
In  this  case  tho  distinction  wos  clearly  recognized  in  a  decision  of  Lord  Ellen- 
borough  and  confirmed  by  the  judges  in  banco  on.a  cose  reserved,  wherein  Coles 
Brothers,  who  were  brokers  and  merchants  jTs  well,  gave  tho  following  sale  note 
to  their  principals  on  the  day  of  the  transaction,  "  Sold  for  account  of  Messrs. 
Baring  Brothers  &  Co.  to  Messrs.  W.  &  E.  Corrie  per  actife  N.  L.  R.  51, 
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toCorri*  k  Co.,bat  dtlivarcd  tham  th«  followiog,  "  Sold  MoMri.  Corri*  k  Co.,  p*r 
wetif«Jf.  L.  R.Bl,  lOO-fiO  hoxnhoadii  Rurinatn  Sugar  at  KAa.,  Juno  27th,  181&." 
ColfR  k  Co.  weroaworn  brokora,  and  kapt  a  bouk  in  wbioh  tboy  ontorod  a  maninran- 
dum  of  ererj  ooDtraot  made  bjr  tham  aa  aaoh  brokara  and  ft  meniorandura  of 
thla  aalo  wa»  thaaentared,  "BouKht  of  DaHng  BrothonrA  Oo.  par  Mtita  N.  L. 
11.  ftl,  100-&U  hoi^hoadn  Surinam  Su^nr  at  8Sli."  In  tha  odurao  of  buMneM, 
aa  inorohanta,  Colon  k  Co.  bttoaniq  iudobtod  to  Corria  k  Co,  and  Coitw  k  Co. 
wont  into  inralfenoy  Iwfbra  tbift  d(;bt  waa  li(|uidatad.  Baring  Bmtbem  !t  Co. 
Huo  Corrio  k  Co.  for  the  price  of  i\u)  *u^ur.  Thoj-plaad  a  aot-off  by  their  oluioi 
aKoinitt  Cel<>H  k  Co.,  oontcndiiig  thiit  or  CoIps&  Co.  ITid  not  diaoloao  thoir  prineipnl 
tboy  had  n  ri"ht  to  onnsidor  tba  contract  aa  between  them  and  Corrio  &  Oo.  It  wat 
bald  by  ull  I  Ik'  jud^uathat  Corrio  &  Co.  hud  inoana  ofaaoerUlninK  by  reference  to 
tho  record  that  it  waa  a  brakor'ii  traniuiotion,  and  tboy  wore  oondemno*!  to  pny  the 
principal,  Baring  Brotbum.     Tbia  dooifiion  affiriua  thia,  which  I  think  good  law, 

•that  if  n  party  contracta  witlfa  br«)kor,  knowing  or  hating  luehna  of  know- 
ing thnt  ho  ia  o  broker,  and  who  la  hia  pfiWdlpal,  the  broku^ia  not  bound  bt^t  bia 
principal.  Is  then  tho  contract  of  Cri^  &  Baird  a  bj(>ker'«  contract  or  a  fiJo«. 
tor'a  contmct  ?  Thia  in  the  real  qav^on  to  be  doterminod  huro.  Crano  k  Biiird 
aro  proved  to  have  been  brokora  oBd  carrying  on  an.extenNive  busineas  as  such, 
and  a!4  having  dono  80  for  somowmrs.  In  tho  contract  they  do  not  act  as  princi- 
pals but  soil  "  for  occount  of  ^MotisrH.  Cowan  k  Co.  of  Chicago."  Tboy  hod  not 
tho  flour  in  their  poKsession  or  under  their  cuntrol,  and  had  no  moans  of  protect- 

.  ing  themselves  a|Vaimit  the  bad  faith  of  thoir  principals.  If  condemned  they 
would  be  condemned  for  non  fulfillment  of  an  agreement,  which  tboy  bad  no 
power  to  carry  out.  Thoy  undertook  this  and  no  more,  that  they  were  the  author- 
insd  brokera  of  Cowan  &  Co.  and  acted  as  middle  men  to  complete  a  contract 
between  Cowan  &Co.  and  Nolan.  Tho  other  tornti*  of  tho  contract  indioftto  that 
it  waa  between  Cowan  k  Co.  and  Nolan.  Tho  price  waa  to  bo  mtide  good  at  Chi- 
cago as  if  cash  were  paid  on  delivery  to  the  carrier,  for  Nolan  was  tor  pay  com- 
misriion  on  Chicago  draft  and  interest  on  price  from  date  of  bill  of  lading.  The 
flour  was  sent  in  bond  and  the  prioo  waa  of  flour  in  bond.  Notkn  must  .get  it 
out  of  bond  and  pay  customs  duoa,  it  any.  Had  it  been  a  fuctor*H  ooritruot, 
'these  terms  would  bo  very  unlikely.     He,  having  possosaioa  and  control  of  the 


flour  here,  would  have  delivered  here  at  a  prkeoertain  covering  all  those  ohargea;' 
Crane  k  Baird  aign  aa  '*  commission  agonta."  Thia  is  consiatont  with  either  the 
contract  of  a  broker  or  a- factor,  but  taken  in  connection  with  the  terraa  of  the 
oontrwt  and  tho  fact  proved  by  Nolun  himself  that  be  had  spoken  to  Cowan,  one 
of  the  firm  of  Cowan  &  Co.,  about  purchase  of  flour  just  before  this  purchase  • 
was  made,  and  the'notoilous  fact  that  Crane  k  Nolan  were  brokora,  I  think  this 
ia  a  broker's  and  not  a  factor's  contract.  This,  according  to  my  understanding  of 
the  purport  of  tbis  contract  and  the  proof  a/ii(n<ie,  iij  not  inconsistent  with  Mr. 
Justice  Story'tf  statement,  that  the  making  of  a  contract  by  an  agent  aoting  for 
a  foreign  principal  is  a  presumption   that  the  agent  is  liable.     Ho  says  i   is  a 
matter  of  intention  to  be  gathered  from  the  contract  and  proof,  but  the  ordinary 
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nia  prinoipat  ia  rav«ri«<l  wh«n  (ha  priiioipal  i«  •  forniKtiar.  tTU  aulhorily  ia  not 
tQthia.  ustont  Bca«pt«<i  in  ruoont  Aiueriotn  (l«oiaiou«  IhoaKh  hv  ndlioroa  to  itlitm- 
Mlf.  lotlMOMCor  Brajv*.  KattU,  1  Allto 80,  ^idedia  1H09,  ChUT  Ju»- 
tioo  Bigtiow,  nniarking  upon  tha  rul*  tQHinpfatad  bj  Story,  tljat  n^mit 
aoting  for  marohanta  reaidiqg  In  a^fbroign  ooi^ntry  aQ)  hglil  porNonaliy  tiublo 
on  all  oontraota  inado  by  tbiiui  fur  their  oniplojuni,  auud  thin  without  any  dii^ 
tinotioD  whoth«r  thoy  daiiorib«  thoniwlveaaa  agwita  in  tbe  opntraot  or  not,  aaid, 
'*  We  ar«  inclined  to  tbink  that  a  oareAil  axatuination  of  the  oaaea  which  are 
cited  in  aupportof  thia  auppoaed  rul^  will  alitw  that  the  atatnmont  ia  altof^thor 
too  broad  and  ooniprohonaive.  CVrtain  it  ia  that  if  it  waa  ever  received  aa  a  cor- 
rect expreaaion  of  the  law,  it  haa  been  eaaentially  nio<liRed  by  the  mora  re«Mntly 
adjudged  mium.  It  doabtioaa  had  its  origin  in  a  cuntoin  or  uaage  of. trade  exiat- 
iog  in  England  by  which  tbe  doraetitio  factor  or  agent  waa  deemod  to  be  th« 
contracting  party  to  whom  credit  waa  ezoluaively  given,  and  it  waa  confined 
to  oaaea  where  the  claim  agaiiM(.^ho  agent  waa  for  gooda  aold,  and  waa  not  ax*  ' 
tended  to  written  inatrunionta.  But  itia  going  quite  too  far  to  aay  that  thi» 
uMge  or  cuRtoiu  is  no  etigraftod  into  the  common  law  as  to  become  a  fixed  and 
catabliahed  rule,  creating  a  presumption  in  all  oaaoa  that  the  agent  ia  excluaive- 
ly  liable  to  the  entire  exoneration  of  his  employer.  The  more  reasonable  and 
correct  doctrine  is  that  when  goods  aiO. sold  to  a  domoMtio  agent  or  a  contract 
ia  made  by  him,  the  fact  that  he  acta  ibr  a  foreign  principal  is  evidence  only 
that  the  agent  and  not  the  principal  in  liable.  If  hy  the  language  of  the  con- 
tract the  agent  and  not  the  p'rinoipal  is  bound,  such  must  be  ita  construction  ; 
ttiid,  on  the  other  hand,  if  it  clearly  binds  the  principal  and  is  inform  a  contract 
jith  dim  only,  the  agent  must  be  exonerated  lllhout  regard  to  the  fact  that  tbe 
flrincipial  is  resident  in  I  foreign  country." 

The  ground  thus  taken  in  this  case  i«  not  at  variance  with  thf  decision,  afc 
Quebec,  in  the  case  of  Thwait(>a  v$.  Cfdalthiknt,  because  all  the  reasoning  as  ap< 
plied  to  that  oaae  is  based  upon  th«  fatabti^hed  fact  thqt  the  defendants  in  that 
case  were  factors  of  the  BrookviUe  Qas  Company.     The  coal,  respecting  which 
demurrage  was  claimed  had  boon  delivered  to  them,  and  they  had  the  control  of 
it«  The  only  thing  to  observe  is  that  in  the  reported  remarks  of  Chief  Justice 
Meredith,  ho  makes  no  distinotion  bet<lreen  factors  and  other  agents,  which  ihe  ' 
Code  clearly  makes.  I  infer,  however,  that  he  was  speaking  of  that  class  of  agsatar 
which  that  particular  case  had  reference  to.    Had  not  the  Code  reduced  the  laiT. 
to  a  certainty  iii  the  articles  cited,  and  adopted  appar^titly  the  rules  of  modern 
commercial  uHagos  of  France  and  England,  I  should  have  considerable  dif- 
ficulty in  applying  here  these  Englixb  and  American  decisions  based  on  usage."^ 
I  do  not  find  such  a  usage  rcoc^niAd  by  Pothier  with  respect  to  ordinary  mcr- 
oantile  transactions,  and  he  has  not  been  ailent  oq  the  subject.  (Obligations^ 
447)  He  mentions  foses  where  a  person  is  entcosted  with  a  commercial  house- 
or  tbe  command  of  a  vessel,  or  to  farm  the  King's  revenue :  the  contracts  htt~ 
'  mokes  for  his  principal  are  binding  upon  the  ogetit  primarily  and  secondarily 
upon  the  principal,^the  reason  given  for  thia  is  that  the  empioyer  is  considered ' 
na  having  nnnMintod  beforehand,  by  the  commission  which  he  bat  giTgn,  to  alUb*- 


•ml 

MulM. 


tfsr 


%■" 


r\ 


"F 


r;  I 


#• 


'\  *':^ 


-Y^' 


B. 


n 


326 


COUIiT  OF  QUEEN'S  BENCH,  1875. 


Crane 

aricl 

Kolan. 


J- 


\,. 


QDftogements  of  the  manager  in  the  busineBs.    Ab  between  the  parties  contract- 
ing the  manager  was  principal.     In  No.  448  he  says  "Pour  qu'il  y  a  lieu  a 
cette  obligation  accessoire  du  commettant,  il  faut  que  le  preposd  ait  oontraotd  en 
SOB  propre  nom,  quoique  pour  Ics  affaires  du  commettant,  mais  lorsqu'il  con-, 
tracte    dans    la    quality    de   facteur  ou  d<J  foudd    de    procuration    de    son 
commettant,    ce    n'ost    pas    lui    qui  confracte,   o'ost    son   commettant    qui 
contructe  par  son  ministdro."     Emerigon    is   cited,    but  Emerigon  will  be 
found    to  sustain    the   same  course    of    reasoning  as  Pothier.      The  cases 
where  the  agent  is  primarily  bound   Will    be  found  to  be  such  as  are  jn 
their  nature  contracts  in  substance  by  the  afentj'^ather  than^bythe  principal, 
although  in  the  name  of  the  principal.  Tome  2  4|isaicaa«©,'a  4,  &,  12,  p.  465) 
•  ^'  En  rog^  gdnerale  le  commissionnaire  qui  proiSt,  qui  stipule,  qui  agit  en  sa 
<jualite  de  prdposd  ne  8'«blige  pas  en  si)n.nom  pyopre;  il  est  pimple  ministere  et 
%x6cuteur.     II  est  tenit^  rieh  de  plus  qu'e:(hiber  soil  mandat ;  mais  le  comniis- 
eioflnaire  q^i  contraote  en  son  nom  s'oblige  sans  distinction  vis^a-vis  du  tiers 
avec  qui  il  contracte,  parce  qu'oli  ignore  sa  qualitd  et  qu'il  est  cense  plulot  aglr 
pour  soi  que  pour  autrui.     Pontiui  meo  nomine  quani  pro  alio."     Emerigon 
»uentions  in   his   first  volume  some  cases  where  the  agent  is  hold  liable  in 
preference   to   a  'fcreign  principal    (page   138).     A>  commander  of  a  veasel 
^ontj-act^  Tvitfe  a  commission  agent'to  bring  freight  from  Nice.     He  goes  for  it 
andtis  refused.     He  sues  the  cdtamissi^n-^entrwhcv  pleads  that  Le  contracted 
forhis  correspondent  in  Turitf.     The_.agent  is  held  liable.     This  is  evidently  a. 
contfact^here  credit  was  given  to  ancl  action  talccn  on  the  faith  of  the  agunt* 
The  same  is  true  of  contracts  of  insurance  agents  for  foreign  companies.     It  will 
be  found  that  under  the  old  law  of  Prance  cases  were  not  decided  so  much  upon 
,  usage  as  by  an 'attempt   to   apply  the   law  of  man,dat  to  individual   oases, 
according  to  the  facts  as  they    appeared.     I   £nd  it  stated  in  DJlamarre  et 
4*oitpvin  No.  18,  that  the  old  law  does  not  define  the  duties  ami*  obligations  of 
commissionnaires,  and  that  the  usages  were  almost  as  numerous  as  there  .were 
town8,and  the  decisions  were  conflicting  and  unreliable.  The  Codifiers  in  rendering 
that  class  of  commercial  agents  known  as  factors  contracting  for  foreign  princi- 
pals presumptively  liable  personally  for  the  execution  of  such  contracts,  hav  e 
Bfought  our  law  into  harmony  with  modern  commercial  usages.     I  think  in  this 
case  that  the  contract  and  the  circumstances  attending  it,  and  the  proof _^that 
Crane  &  Nolan  were  brokers,  shew  that  they  were  acting  as  brokers  and  not  as 
factors ;  and,  disclosing  their  principals  and  purporting  to  net  for  th6m,  they 
incurred  no  personal  liability.   .Consequently,  I  would  reverse  the  juclgment  and 
dismiss  the  action.  ""  . 

DoRioN,  Gh.  J.  :  — -  ■' 

On  the  17th  of  December,  1872,  the  appellants,  (defendants  in  the  Court  be- 
•Io1^>!^We  condeipned  to  pay  to  the  respondent  81600  for  the  non-fulfilment  of 
Ai^ontract  in  the  following  terms  ^(see  contract  note  above). 

In  the  declaration  the  appellants  are  described  as  doing  business  -  at  Montreal, 

'  Its  and  parrners."^ 

By  a  first  count  it  is  alleged  that  the  appellants,  "  acting  as  and  being  the 
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fttOtorB  <if  George  Cowan  &  Co.,  of  the  City  of  Chicago,  sold  to  the  respondents 
two  thoukan'd  parrels  of  flbur,  as  per  factor's  note ;  that  the  resppndent  accepted 
the  contniot,  which  Qeo.  Cowan  &  Co.  and  appellants  failed  to  fulfil. 

Id  a  second  count,  the  contract  note  is  set  out  verhatim  and  the  contract 
alleged  to  have  been  with  the  appellants  personolly.  The  conclusions  are, for 
€2,500.  daiiiages. 

The  app<i)lants  met  this  demand  by  several  picas,  in  which  they  contend  that 
in  the  alleged  contract  they  only  acted  us  brokers  of  Geo.  Cowan  k  Co.,  and  are 
uot  responsible  for  any  breach  of  it. 

This  oontei^tatiofi  raises  a  nice  question,  as  to  the  responsibility  of  uommer* 
«ial  agents,  aQd  of  considerable  interest  to  business  men. 
,.:  The  general  rule,  as  laid  down  in  itit.  1715  of  the  Civil  Code,  is  that  the  agent 
who'aots  in  the  name  of  his  principal,  within  the  scope  of  hjs  authority,  incurs 
no  persofj^l  responsibility  unless  he  be  a  factor  whose  principal  resides  in  a  foreign 
country  (wt.  1738  C.C.)  or  unless  he  be  the  master  of  a  ship.  " 

The  question  to  be  determined  by  this  Court  is  whether  the  appellants  ma4e 
the  sale  as  factors  or  as  brokers.  If  they  acted  in  the  first  capacity,  they  would 
be  responsible,  as  their  prin<>ipa]s  resided  in  a  foreign  country, — if  in  the  second 
they  would  not  be  responsible. 

According  to  art.  1736  of  the  Civil  Code,  "a  factor  or  commission  mer- 
"  chant  is  an  agent,  who  is  employed  to  buy  and  sell  goods  for  another,  either 
"  in  his  own  name  or  in  the  name  of  hi$  principnl,  for  which  he  receives  a 
"  compensation  called  commission  ;"  —and  "A  broker  (art.  l735)is  one  who  fex- 
"  erciscs  the  trade  and  calling  of  ncgociating 'between  parties  the  business  of 
Jj' buying  and  selling  or  any  other  lawfut  business." 

These  articles  do  not  convey  a  vew  distinct  idea  of  the  difference  which 
exists  between  a  factor  and  a  broker.  B|  striking  out  the  words,  "either  in  his 
own.  name  or,"  in  the  first  article,  we  hav^  a  definition  equally  applicable  to  a  fac- 
tor and  to  a  broker,  so  that  a  factor  acting  in  the  name  of  his«principal  would 
h%  nothing  else  than  a  broker,  if  that  definition  were  correct.  In  the  same 
manner  the  definition  of  a  broker  in  art.  1735  would  also  apply  to  a  factor  or 
commission  merchant  who  exercises  the  trade  and  calling  of  negociation  be- 
tween parties,  the  business  of  buying  and  selling.  The  concluding  words  in 
this  last  article,  "  or  any  other  lawful  business,"  which  are  not  to  be  found  in 
art.  1736,  would  seem  to  indicate  that  the  authors  of  the  Code  had  intended  to 
restrict  the  functions  of  a  factor  to  those  of  buying  and  selling  only.  No  such  - 
restriction  exists  cither  in  England  or  in  France  Vhcre  the  factor  can  not  only 
buy  and  sell  for  his  principal,  but  has  the  whole  management  of  the  property  or 
business  entrusted  to  him,  so  that  he  can,  as  such  factor,  contract  for  the  insur- 
ance, storage  and  Conveyance  of  the  goods  of  his  principal,  and  he  can  also  '^■ 
pledge  them.  The  word  facteur,  used  in  the  French  versjon,  has  even  a  much 
wider  signification,  for  the  cashier  of  a  Bank,  the  manager  of  a  joint  stock 
ISJ^Bpny,  or  of  a  mercantile  house,  having  charge  of  tie^FusTness  of  their  prin^      """ 


Crane 

•nd 

Molu. 


-  "J2j^  - 


fev 


328 


COURT  OF  QUEEN'S  BENCH,  1875. 


Crane 

and 

Kolan. 


ci^als  in  their  abseujce,  are  termed /ac/««r«  in   France,  although  tli^y  would, 
harijly  come  withlSi  the  meaning  of  the  English  word  factor.  (1) 

The  commissiorjers  who  prepared  the  Code  say  in  thdir  sixth  report,  pp.  13  and 
14,  thk  "  the  rulek  contained  in  art.  29  and  3J[^  (1736  and  1738  of  the  C.C.)  ad. 
"  njit  of,  no  difficulty  ;  that  the  authorities  in  support  of  thorn  are  derived  from 
"  the  English  bookk  and  the  modern  French  law,  and  that  there  can4)e  no  doubt 
"  that  they  are  consistent  with  the  law  and  usage  am^ng  us." 

Such  beil^g  the  case,  we  havQ  to  look  for  the  exlct  mfeaning  of  the  words 
factor  and  broker  in  the  works  quoted  by  the  commissioners  themselves. 

Smith,  Mercantile  Law,  p.  95,  says  :  "  There  a:re  two  extensive  classes  of 
agents,  vis.,  factors  tcho  are  entrusted  with  the  possession  as  well  as  the  dis- 
posal of  property,  and  brokers  who  are  emplojfed  to  contract  about  it  without 
being  put  in  possession." 

Bell  in  his  Comm,,  5  Ed.,  Vol.  1.,  p.  259,  also  says :  "A  factor  has  the  ^tempor- 
ary possession  of  the  goods,"  cfeo.;  again  at  p.  477  the  same  author  says :  "A  fac- 
tor is  distinguished  from  a  brok|er  by  being  entrusted  with  the  possession  anid 
apparent  ownershiji,  as  well  as  with  the  management  and  disposal  of  the  property 
of  the  principal  ***  *,  * 

"Stokers  are  employed  merely  in  the  negotiation  of  contracts  relative  to  proper- 
ty, xcith  the  custody  of  which  they  havs  no  concern"  p.  478.  "The  character  of 
factor  and  broker  is  frequently,  combined,  the  broker  having  possession  of  what 
he  is  employed  to  sell,  or  being  empowered  to  obtain  possession  of  what  he  is  em- 
ployed to  purchase.     But,  properly  speaking,  in  ihese  cases  he  is  a  factor." 

Paley  on  Agency,  p.  12,  sa^ :  "  Of  mercantile  agents,  some  are  entrusted 
with  the  possession,  as  w«ll  as  the  disposal  and  management  of  the  property; 
these  are  usually  denominated  factors.  Others  are  engaged  merely  in  the 
negotiation  of  contracts  relating  to  property,  with  the  custody  of  which  they  have 
no  concern." 

Baring  et  al.  vs.  'Corrie,  2  Bam.  &  Aid.  137 ;  Obs.  by  Mr.  Justice  Holroyd, 
and  Story  on  Agency,  pp.  28  to  35.  ^ 

The  same  distinction  is  made  by  the  Frjench  authors  between  iCommission- 
naires  and  Courtiers. 

DeLamarre  et  Poitevin,  pp.  40,  41  and  58.  ~- 

The  possession  or  control  of  the  goods  of  the  principal  by  the  factor  seems 
to  be  what  distinguishes  him  from  a  broker.  This  distinction  is  the  real  foun- 
dation of  the  exceptional  liability  which  attaches  to  a  factor  whendealing  for 
a  foreign  principal.  The  broker  is  only  subject  to  the  same  liability  as  other 
mercantile  agents;  that  is,  he  incurs  no  personal  liability,  if  he  does  not  exceed 
his  instructions.  The  factor,  on  the  contrary,  acting  for  a  principal  residing 
abroad,  is  personally  responsible  as  if  he  were  the  principal,  for  the  reason  that 
being  possessed  of  what  he  sells  and  eiii powered  to  obtain  possession  :  of  what  he 
is  employed  to  purchase,  he  can  always  protect  himself  from  the  cotisequeRces 
of  the  contract  he  cQters  into  for  his  principal ;  he  in  that  ease  is  si^pposed  to 

(1)  The  word  eommimonaire  woald  h»T«  been  a  better  translation  of  the  word /ae<or. 
Delamane  &  Poitevin,  vol., 2,  pp.  40, 41  and  58. 
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bave  aflsumed  the  responsibility,  while  t^  fact  that  he  stipulates  for  a  foreign 
and  generally  unknown  principal,  raises  a  strong  presumption'  that  the  credit 
"Has  been  given  to  him  personally  and  not  to  an  irreaponsible  principal.  . 

But  this  presumption,  according  to  Taylor,  on  Evidence,  vol.  1,  p.  187,  oec* 
149,  "  i^  at  best  a  mere  presumption  of  fact,  liable  to  be  rebutted  by  any  evi- 
"  dence,  whether  extrinsic  or  intrinsic,  which  tends   to  show  that  the  credit 
.  "  was  really  intended  tri  bo  given  to  the  foreign  principal." 

The  same  presumption  created,  in  Franco,  according  to  the  usages  of  trad^,|the 
«ame  liability  in  relation  to  some  spcciul  classes  of  contracts,  as  is  shown  by  i  the 
^irrels  cited  by  Emerigon  in  hisoTraitd  des  Assurances,  vol.  1,  pp.  137,  138, 1(39, 
and  140. 

.    Valin  sur  I'ord.  de  la  Marino,     Liv.  3, -Tit.  4,  Art.   3.     Pothier,  des 
Assurances,  No.  98.  | 

It  follows  from  these  authoritiesr  both  French  and  English,  that  although  the 
personal  liability  of  the /actor  or  cotnmisiionnaire  is  by  law  presumed  when  he 
acts  for  a  foreign  principal,  yetheid8|r  always  free  himself  from  such  liability 
by  the  contract  itself,  or  dM^Hte  legal  presumption  by  the  oirbumsfances 
attending  the  transaction.     {HHP^ 

Smith,  Mercantile  Law,  p.  I4o,  says  dn  this  sybject : — "  The  rule  itself  seems 
to  be  one  of  evidence,  and  all  cases  under  it  to  be  reducible  to  the  question  : 
To  lohom  wa$  credit  given  f  For  it  seems,  on  the  one  hand,  that,, if  a  party 
«hoose  to  give  credit  to  irresponsible  persons  of  any  description  acting  by  their 
agent,  and  it  be  manifestly  intended  that  theiagent's  credit  shall  not  be  pledged, 
in  such  a  case,  the  agent  will  not  be  responsible :  while,  on  the  other  hand,  it  is 
dear,  that  if  the  agent  contracts  for  an^  irresponsible  employer,  a  strong  presump- 
tion will  arise  that  he  meant  to  pledge  his  own  credit  and  that  the  party  dealing 
with  him  meant  to  accept  it,  unless  indeed  he  be  ^government  or  public  officer, 
.acting  in  his  public  capacity." 

Story  on  Agency,  (Ed.  1869,)  sec.  267,  268,  268<>  holds  the  same  doctrine. 

After  the  express  declaration  above  quoted  o(  the  authors  of  the  Code  it 
cannot  be  supposed  that,  in  preparing  Art.  1738,  they  intended  to  subjectan  agent 
acting  for  a  foreign  principal  to  any  other  or  greater  responsibility  than  such 
as  existed  previously  according  to  rules  sanctioned  by  the  usages  of  trade  and 
the  jurisprudence  of  both  England  and  France ;  ^nd  this  article  being  of  an  excep-  > 
tional  character,  must  be  construed  strictly  and  confined  to  the  case  provided  for, 
that  isj  to  the  case  where  the  agent  undoubtedly  adta  in  the  capacity  .'of  a /actor. 

To  apply  these  rules  to  the  prcse\lt  case,  it  is  necessary  to  r^fer  briefly  to  the 
circumstances  under  which  the  parties  contracted  and  to  the  terms  of  their  con-  ^ 

tract.  .:/  '^  .'*'^;     . .  ,  ■:;;-  ■  ■_         V  '^ 

In  the  first  place,  the  respondent  admits,  that  be  purchased  the  flour  from 
the  appellants  after  he  had  seen  Geo.  Cowan,  of  the  firm  of  Geo.  Cowan  &  Co., 
and  after  he  had  entered  into  nCgoeiation'to  purchase  from  him  the  flour  in 
question,  and  that  Cowan  referred  him  to  the  appellants.  Thft  firm  of  fteo^ 
Cowan  &  Co.  was  not  therefore  Xinknown  to  the  respondent,  who  was  willing 
to  deal  personally  with  them,  on  tjhoir  own  credit.    Then  the  contract  is  in  the 
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hows  the  flour  w^s'tiot  .a  the' possession  mt  under  the  control  of  the  Jj. 
lants  since  .t  was  to  rf|j«,e  from  Chicpo,  to  be  delivered  in  4o«rf,  d»  a  fuTro  ' 
^   day  between  the  Ist^ecetnter  arrd  the  15th  of  January  following;  the  re" 
'    .;  'P?  ,7,.''"'^,*''P''y<=''"»«i'»io"on  0'hio<«o(  draft  and  interest  from  date  of 

D.uot   Jndipg,  ,AI1  these  circumstances  indicate  thfl*   the  appellants  merely  " 
-Z5a,e«>t.ated  ^h,  sale  for  the  Chicago  firm,  and  thu't  they  did  „ot  intend  io  bind 
themselves  aa  prinoipars.     It  is  true  they  signed  the  memorandum  of  salo-as  ' 
•commission  agents;-,  but  .thia  description  applies  as  well  to  a  brokeras  to  a 
lactor,  lor  both  are  tagents;  whose  scrvic'es  are  paid  by  a  commisaioo.     It  is  A> 
.evidence  that  tho  appellants  wen^  doing  business  in  botb  capacities,  flna'as  in 
this^instance  they  aeither  had  the  possession  nor  the  .control  of  the  flour  stfld  it 
'   "  '5'"!  '^'"  th-'  they  did  not  act^s  factors  but  merely  as  brokers,  and  asiho  • 
.8bilU|  imposed  by  Art.a738  only  applies  to  factor^n.j  «5annot  be  extended    • 
,.   to  other  description  of  agents,  wch    as  brokers,  the  majority  of  the  Court 
think  the  judgment  ou|ht -to  be  reversed,  and  the  respondent's  action  .dis-    " 
niissed.  ^    .  '  ;  .  -  • 

Taschebeau,  J.  :^  .  '  *'  -  » 

,     La  question  lire  est  oollo  do  *ivoir  si  un  facteur -est  respojisable  des  faits    ■ 
de  son  commettant  oupr'incipal,.8ur  un  coutrat  fuitrdans  I'ibteretde  ce  dernier, 
orsqu'il  r&iflo  daiis  un  pays  etrj^iger,  et  qu'il.  est  eVosfement  ddnommd  danJ  ' 
le  contrat  signd  par  le  facteur  ?   - 

La  2dmeViue9tioH  fest'celle  de  slroir  co  qui  oonstit^e  une  transaotien  donnant 
legaleinent  aij  mandataire  lo  nom  et  qualite  die  factem*; '  ,>  * 

Lo  taotmanOatairo  est  le  mot  gen^riquo  de  courtier,  faotfeur'ou  marchand  a 
J    commission.     M^s.ces  diverses  espocos  de  mandataires  ont  leurs  droits,  des 
.  pouvoirs,  et  une  rosponsubilit^  qui  n(J  sont  pas  los  memes.  .         .         '       ' 

Suiyant  l'orticlel715,  tout  mandataire  est  degage  dej^responsabifite  vis-i-vis 
des  tiers  avec  lesqucls  il  a  contractt^  an  nom  de  son. principal,  excepte,  oependant, 
le  facteur  dont  te  principal  demeure  ^kTetranger  et  qui  par  I'article  1738  est 
fait  responsable  vis-a-vis,  des  tiers  des  faits  de  sop  principal.  »  '    , 

Par  I'article  1736,  le  marchand  it  commission  est  d^signe  comme  synonymo  de 
facteur,  et  il  encburc  la  nafime  responsabilitd  vis-i-vi*s,  (Jes  tiers  que  le  facteur, 
lorsque  son  mandataire  demeure  ii'etranger,  '     ' 

Le  courtier  proprcinont  dit  ri'encoure  pas  la  m6me|esponsabilit4  que  lo  fac- 
'  teur  Qu  le  marchand  i\  commission,  vis-i-vis  de'a  tiers,  ainsik  declare  lo  Code 
civil.       -        _  "     ;  ^ 

La  2eme  que^ipn  nous-^orte  A  connderer,  et  jo  me  demandc  qu'est-oe  qu'a» 
facteur  ou  marchand  a  cqmiuission,  et  comment  k  distingue-t-on  du  courtier 
siir  une  transaction  quellecon(jjie  Vi  titrede  mandat?  ' 

D'lfpres  le  code  tel  que  je  I'interprete  a  I'aiticle  1736  lo  facteur  ou  marchand 
a  commission  est  Hn  agent  cbarg<S  d'acheter  ou  vcndre  dea  mafchandiaes  pour 
un  autre, -soit  en  son  nom  ou'en  celui  de  son  principal,  et  d'apros  les  awtei;it«53 

eflFets  doltr^n  etre^ 
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fleur  fondue  au«atduoontrat,  ell7nedov.it  p.,  voL  on  UuT^^^^  '' 

«a.s/dcs  .«a.„B  d«  principal  clle  dev,it  p.s«ir  dosL  dana  cell  a  do ZhTu%  ' 

ct  la/  n,B8io^  dea  appelant^  avait .  ces^ '  avec  U  ,  siJ^natuS  du-  coaUarS 

^«  .t  resident  e,   .outos  .ott^'ir  nS ^  Sl^  I^i 
nd.uej.  pas  en  possession  dcs  effots-et  ils  „c  devaient  pas  eh  Sa  pel  I 
u^  lis  on   ag.  confine  Bin^plescourtiorsau  inoyen  de-'  lgl.t  and^d  E-  .■ 
et  co.nn.0  tels  .Is  no  sont  pas  responsables  des  faits  de  leurs  c^^J/nt  I  - 

'  J'hp.no^pour  I'mfirmation  du  Jugeme.nt  dont  est  appel.      ^  A:     Z 

•    The  judgmentiB  recorded  afe  follows '-i  *;«!''  ;  T    -         *" 

The  Court,  &c.  "  ,  "*;   .  '  *"^        1  "  >' !  * 

^"Considering  that  at  the  timl»  the  appellant*  made  tb  the^nntad^i,,"  i^ 
account  of  9e9.W.Cowi.n  &  Co:ft^  oggo,  -the  aale^^^te^^lT" 
barrels  of  flour.pentoned  in  the  pleadings  i.^  this  ^m,s.,  t%  had^^ot  tJe  s^M 

sale  they  did  not  act  as  factors  or  commisSipn  m^ohantf  •        -    ,      " 

\J1  tv\ !^"^'?^'"g  *^«^  t^'^y  "?  "ot'liable  ia^spact  of  srich' sale  to  the  per.' 
^nal  .ability  imposed  on  fectbrs  by  Article  ITSS^the  Cod,  (diP^  ^i 

ber  ?2^2  Kvl  ?    '*T'«!,*'^ll"^^«"t  rendered  On  the  17th  dj,  of  Decern-     ' 
K  1872,  by  the  Superior  Courf  sittihg  at  Mooti^l,  k„d  proceediT^  t6  reTder 
the  judgment  which  the  said  Superior  .Court  should  have  rendeedLhHt 
«»ss  the  action  of  the  safd  resident,  .ith  cost,  against  tWrel!^^^^^^^^^^^ 
avor  of  the  appellan^  as  well  in  the  Court  below'as  on  iheXn"  pS"     '  ■ 
(Mr.  Justice,  Ramsay^dissenting.)     .  ^      "  '-  ^'^^  appeal     |- 

Xcfe  H^ /&6er<,o»;  IW  the  appellants. '^^'^^^  ;^^ 

Kerr,  Lambe  &lCarter,  for  the  respondent. 
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Coram  Johnson,  J.,  Maokat,  J.,  ToaaANOi,  J.  —*•' 

CflAMBLY  fiLEGTION  CABS-  ,^ 

Bmoit  et  al.,  Petitioners,  vs.  Jodoin,  Respondent.  ^ 

HiLD :— The  Judgment  of  Bbacdbt,  J.,  {anjtt,  p.  196-190)  iilBmied.  ^ 

The  resQpifdent  Jodoin  insoribed  in  Review  of  the  judgmont  of  Beaudrt^ 
J.,  reporteoftt  page  185  OT  this  Toiume. 

Johnson,  J.  :-'-Mr.  Justice  Maokay  will  render  the  judgmont  of  th^  Court,  I 
entirely  concur  in  it.  The  judgment  of  Mr.  Justice  Beaudry  finds  the  oandidato 
gnihy  of  oorrupt  practices  personally,  l^ut  does  not  proceed  to  i^djudge  the  legal 
consequences,  as  I  did  in  the  Argenteuil  case.  I 'concur  in  saying,  as  has  been 
held  iu  that  case,  that  that  is  all,  that  is  necessary  under  tfie  lifw.  As  far  as  we 
can  ascertain  the  practice  elsewhere,  it  is  not  usual  or  necessary  to  declare  the  legal 
ons«f{uence  of  the  disqualification,  but  merely  to  find  guilty  of  the  personal 
olfarges,  and  the  law  will  hare  its  effect  at.  the  proper  time. 

3IACKAT,  J. : — ^^In  January,  1874,  Mr.  Jodoin,  Jan.,  was  elected  to  be  member* 
for  the  House  of  Commons  for  the  electoral  division  of  Chambly.  That  election 
was  voided,  and  in  December,  1874,  at  a^  new  one,  he  was  again  returned. 
This  one,  also  having  being  contested,  was  annulled,  in  August  last,  by  the|  judg- 
ment of  Mr.  Justice  Beaudry,  now  before  us  in  Review.  .By  this  judguie.tit, 
not  only  has  the  election  been  annulled,  but  the  Judge  has  found  that  Mr. 
Jodoin  personally  committed  corrupt  practices  at  it,  and  that  agents  of  him  did. 
Jodoin  inscribes  in  Review,  lie  says  by  his  factum,  that  he  does  not  mnke 
grievance  of  the  election  bfting  annulled,  but  only  of  ihe  finding  i^ainst  him  , 
personally,  entailing  upon  him,  as  it  does,  by  law,  disqualification.  Il^contends 
that  nothing  that  can  bo.  called  corrupt  practice  was  proved  against  liim. 
Benoit  et  al.,  the  petitioners,  ask  the  Court  to  confirm  the  judgment  a  ^w,  and 
to  find  : — Ist,  Corrupt  practices  by  Jodoin ;  2nd,  corruption  by  his  named  agent, 
Prefontaine ;  3rd,  corruption  by  others,  partiza6s  of  Jodoin,  agents  of  him. 
Whereas  the  Judge  a  quo  does  not  report,  or  adjudge  the  agefflp^iltfipartizups' 
oorrupt  practices  to  have  been  "with  the  actual  knowledge  and  consent"  of 
Jodoin,  disqualification  of  bjm  from  the  judgment  can  be  seen  to  follow  from 
nothing  else  than  the  finding  of  corrupt  practices  committed  by  him,  or,  in 
other  words,  by  him  personally. 

The  chief  question  upon  the  inscription  iu  Review  is  this  :-^Did  Jodoin  him- 
self commit  any  corrupt  practice  at  the  election  in  question?  If  he,  did  not. 
the  judgment  appealed  from  must  be  reversed  in  so  far  as  r^ards  what  it  has 
found^  against  him  personally.  The  judgment  does  not  go  into  specification, 
but  both  parties,  at  the  argument,  agreed  that  what  the  learned  Judge  aqm 
based  Ihe  part  of  his  judgment  afiecting  Jodoin  personally  upon,  were : — 1st,  ifysi 
fact  that  hfc  gave  twelve  dollars  ^  a  voter,  Brodeur,  after  the  January,  ,187i< 
-eleetioa,  and  bcforo- the-oao-of^-DeaBmbor^  1874i     Secoudlypt 
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S^k"*  ^'r'^  ^"^  '^"  ''."^f '•;«''*''•  (Gibe-u's)  bill  without  queationinV  it. 
^amJ  w.thout  the  .gent  reporting  details  .,d  voaehers  for  thi.  bUI  to  the  retn4 
.ng  officer.    It  ucontended  that  Gibeau'e  bill  n.u»t  hate  been  for  iWaltll 
«ng  d«.ng  the  eleetiop,  for  hi.  having  kept  open  house  for  Jodoin'.  e  lTn,^d 

rft'ai'/lT     '*;'?' °'"'"**°  '^^•'  agept  to  report  and  fum'h  diuil. 
of  it,and  ^ucher.  to  the  returning  offieer,  mu.t  be  Uken  a.  proof  J«a/acc 
of  corrupt  pracUoe  by  the  candidate  «  well  a.  hi.  agent  Thirdly,  the  paZnt  by 
U.e  agent  Prefontaine.  of  twenty  dollar,  to  Goyette  forcariying  eleoC"  thl 
polls     Th..  .torn  was  not  reported  by  thi  agent  to  the  RetirnL  Officer  and 
t.^«bsenoeofreportaboutitmu.tbeheldproof;,ri«,/^^^ 
by    he  candidate,  as  well  i..  his  agent,  say  tBe  petitioner.;  eitTpg  L  thi^  • 
position  Bushby,  page  98  and^^Jote.  ,  ^8  '"' "'»_  _ 

As  to  the  paynjent  to  Brodeu;,  it  V«b  m«de  in  March.  1874,  daring  the  /^ 
htigation  upon  thfe  contestation  of  the  election  of  January,  187*     Br^eur/ 
■^  voted  a,  that  election  for  Jodoin.  and  had  been  inihe  sefiice  of  his  !.l  t. 

.tee.,  Brodenr  evidently  we^t  and  asked  for  those  twelve  dollars  as  a  «Ar     He 
swears  that  .t  was  not  intbb^ed  bjr  him  a.  a  loan,  ^fd  that  he  Asked  Ct  as  I 
loan    but  .„  words  u„||lying  a  gift.     Jodoin  knel  him  well,  asked  him  nj 
questions,  but  gave  hiii.  the  money.     What  motive  h«4.Jodoin7     Was  it  a 
loan,  or  was  it  corrupt  gl^^t  he  made?    He  ^ay  have  meanTi    «.  a  ol 
he  may  have  meant  u^s  a  ^  .jo  Brodeur  fo'r  having  voted  for  him,;  he  U 
haveiuean^tasso  much  bqnd  upon  him  for  the  case  of  his  being  eaM  r^ 
jitness  in  the  patter  of  the  Aanuarj  contested  election  tljat  was  goinU  or 
cll:7  ^f-^tu-^  election-It  was  gene«dly  rumled  at  TS  Zy 
C^ambly  that  Jodoin  wduld  stand  afe*ia  if  the  jinuary  election  was  aet  aside 
He  took  no  receipt  from^Brodeur.  an^  this  is  against  the  theory  oTaToan 
-noc^t   oan.     Thelear^  Judge  «  *«.  found  the  payml  an  l^JZ    ' 
<whertierIoaporgift)andto  involve  corrupt  practice;  though  Jodoin^  b! 
«een  by  some  t«  have  fallen  i,to  giving  that  money  to  Brodeur  tCgh^ew 
in;prudenee,  upon  the  spur  6f  the  moment,  wl^ut  reflation ;  the  c^nrrT' 

'  focording  to  law  and  practice  upon  election  .petition^  may  be  held.     HavW. 
^.  found  as  it  has,  and  not  without  authority,  we  si  „o  Lror,  and  thS 
upon  this.parlof  thecase,  Jodiin's-appealfaib  •■     ^'.  .. 

■Jr^nT^^"  upth?  Gibiauaflair.    la  the  account  renderM  in  March,  ;  ^ 
1875  to  the  Keturning  Officer  By  Raymond  Pcefontaibp  (Jbdoin's  election 
agent)  Items  are  of  three  hundr^  and  twenty-one  dc^llar.  for  mgney  paid TZ^ 
agen  to  orators  of  Jodoin  for  their  expenses.     This  item  is  a  bLcTont  no 
^  d^7  rii  ''•''"  >?  '^""'•'^  explanation  of  thia  item  been  mde"    ^, 
836'  30  "^^T.    ^^  ^'.K-'"*  "  ^'  ^-  S^»"^  »x>''«i'and  e,Ases  'of  orators.  A 
8362.30.    Itu,  upon  th,8  item  that  tUS^atest  stress  has  bef  laid  1^  the  pe^  , 
titioners.     No  explanaUon  of  it  was  furnished  to  the  Hetumini)ffioer    Qlbeau 

JoSoi  ?     T''f"'"'*^^'*^"'"'''P*'*^.-.  »"  houaew^of  friend,  of 
Jodom  during  the  election.    Anybody  calling  himself  a  fri^n^f  Jodoip'.  and 


Braott 
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^n  nrntor^gflflaai(Umo  tcott  ft^  U>  eatr-wd  drinfc,-eom«  and  k  6r  aleefW 
<x,beauB  without  chaise.    Sometimes    Gibeau's  house  could  not   hold  aU 
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presenting  themselves.  He  wu  paid  the  I362.B0  in  January,  1875,  by  Prefon> 
taino,  after  a  bill  rendered,  made  out  against  Jodoin,  stating  all  the  days, 
czoept  one,  fVom  December  12th  to  December' 30tb,  1874,  inclusive,  a  sum  hs 
ing  debited  on  each  day,  these  debts  varying  from  flO  to  $43.  '  The  polling 
day  was  the  30th  December.  Jodoin  sitw  this  bill,  and  had  it' in  poncssioii 
before  Prefontaine  paid  it.  The  petitioners  have  sought  in  vain  for  particulars 
of  it.  Giboau  has  be^n  ojtamined  as  a  witness.  Ho  swears  tbnt  no  detail  bus 
been  preserved  of  the  bill  for  83G2.30.  lie  gave  a  detailed  account 'to  Pcofon- 
tuino,  but  "  can't  remember  "  any  detaiU ;  petition,  cigars  and  coupa  d'appetit 
were  charged  for;  can't  sny  "how  much  n  day  he  charged  for  each  orator." 
'^  Ho  (lid  not  keep  account  of  it  in  his  book?.  Ho  mode  UAhis  bill  from  memory." 
Afterwards,  be  says,  ''  he  couHipncd  the  items  in  a  peti(  Hvret,  which  probably 
is"  at  bis  house."  He  never  counted  the  drinks  that  the  oratocs'  friend!)  had 
with  them.  ^fr.  Prefontaine  never  asked  for  derails.  It  was  PrufuQ>aino  who 
told  him  that  the  orators  would  come,  and  he  told  him  (dribeau)  to  give  them 
nil  they  would  ask.  There  is  an  adjournment  during  Gibeau's  examination,  and 
after  it  he  brought  his  livret  and  showed  it  to  the  Court,  with  tho  leaves  out  of 
it  that  would  have  shown  the  account  in  question  !  Ho  say^  thtjy  were  torn 
out  by  himself  as  soon  as  the  account  was  rondoced.  On  the  day  of  tho  vota- 
tion  no  speeches  wcrc-made,  yet  843  are  charged' for  that  day,  and  no  expHination 
of  the  charge  has  been  siade  to  this  day  ;ilo  reasonable  explanation  has  been 
made.  Gibcau  says  ho  charged  more  th<in  his  ordinary  prices  suivant$a  con- 
ncienre.  lie  "  can't  say  "  how  mucfaarink  is  comprised  in  the  account ;  but  it 
docs  come  out  in  the  'course  op^is  evidence  that  champagne,  absinthe,  coups 
d'ap;)e^t/,  Hennessey  and  beer  are. 

'   The  agent,  Raymond  Prefontaine  (a  lawyer),  examined  as  a  witness,  says  he 
kept  an  account  of  what/nc  paid  tho  oraleun  for  their  voyages,  "duns  un  petit 

'  cahier  qile  je  crois  apoij- d<Jtruit.  Jo  n'ai  pas  jugo  apropos  do  donner  oc 
compto  en  detail  d  Toffioicr  rapporteur."  Ho  would  not  "  take  tho  trouble"  tD 
detail  it,  though  he^  had  thp  deta:ils  in  his  eahivr  ;  ho  says  Jodoin  did  not  ask 
details  of  these  expenses^  he  says  Jodoin  got  statement  o^tho  total  sum  ;  he 

'approved  of  the  accounts,;  ho  said  he  "  had  no  need  of  details."  He  adds",  "  Jo 
lui  hi  montrc  Ic  eompto  detaillo,  do  M.'  Gibean,  ct  il  I'a  eu  q^n  possession.  Iln 
jet»5  un  coup  d'oeil  sur  certains  comptes.""  Jodoin,  examined, 'says  that  he  saw 
Gibeau's  biH,  but  paid^  little  attention  to  it,  because  ho  thought  it  correct.  He 
't  say  what  was  the  nature  of, the  charges  in  it; 

ushby,  treating  of  tbt)  :4otttiled  statement  of  tho  bandidate's  expenses  ordered 
0  Statute  to  be  delivered  by  tho  agents  to  the  returning  officer  for 
tion,  sayd,  in  a  npte  on  p.  98t  that  it  was  held,  on  several  of  tho  petitions ' 
iy*'the  Judge^,  ^'  that  pon  compliance  with  the  provisions  of  this  enactment 
ia  prima  facie  evidence  of  corrupt  proptioes  ob  tho  part  of  tkti  .candidate  quid 
his  agents."  He  refers  to  two  oases ;  one  of^  them  the  Bradford  case.  In  this 
case  Mr.  ^Hipley's^ agent  had  sent  in  to  the  returning  officer  wfalat  purported  to 
hft  a  detfliind  statement  of  his  principal's  expenses,  but  it  only  oonaistad  of 
heads  of  expenses,  or  sums  (^  ezp^seti  en  bloc  'without  any  vouohers ;  upon 
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which  ft.ron  Martin  ^y,,  In  1  O'M.lley  and  HwdcMUe :     "  My  lmp"^lT 
th.t  If  oounaol  for  the  petltlonerB  had  roatod  thdr  onao  aimplv  on  tZTrK  A 
put  nthUacoount.  and  had  proved  that  nobillaor  vouchee  Ldbl^^^^^^^^ 
to    h.  returning  officer,  I  ahould  have  called  npon  the  «.ap„„de«Ua  pr   Th, 

■       'do?u     Zi'"''""'  -"f-^,-»»''*-o«nt.fro«lbeglnnin7t:tJ^^^  . 
end  of  I  .-My  improHsion  m  that  that  alone  would  Ija^e  mdTa  pr.'! /«cl! 
c«ae  against   a,y    ^raon.  especially   when  I  call  attention  to  tr^olt 

.  eonta,ned  ,n  that  paper."     Adopting,  upon  thi,  Gibeau  part  of    htf  c^  th« 
pr.nc.plo  laid  down  by  Baron  Martin,  we  hold  that,  consfdelrwh.   haT'been 
proved  by  the  petitioners.  Jodoin  ought  to  have  shown  that  w\at  Is  paid  to     ' 
0  beau  was  for  lawful  expense,,  hor^a  fide  incurred.-.  Jle  does  n<,thi..g'o    tho 
kind  •  .n«tead  of  that  the  proof  is  the  other  way.     Hja  regularly  llZi 
agent.  Raynjond  Pr^fontaine,  authoriac.  iflegal  expenditure  and  t^t  nT  yW 

.  innkeeper;  he  .tibmits  the  innkeeper's  bill  to  Jodoin;  the  a^entpay    the  bi  1      " 
and  Jodom  pays  hiu.      The  agent  give.  n6  details  of^his  bHI  toTheWn     ' 
officer,  he  fa.ls  to  explain  them  to  thi,  day,  so  does  Jodbin ;  there  Is  Js  o  duct    ^ 
by  the  agent  m  not  furnishing  details  to  'the  returning  officer    ZZ^X 

Zt:tT^T'rl:   .^'^  «'«-«■•  ^"'^^  '•or  hLstex'penlsXni 
^Mhem  ?  and  why  should  resort  be  had  by  Oibeau  to  the  des^uction  of  h.f 
hvrtt  f  and  why  ahould  Profontaine  destroy  1,is  cnhUr  f    Why  should  bn.K     - 
of  the.  be   unable  to  give  rca.nable  particulars  orthe  expTn  e's  and    ha^^  L 

bill,  nothing  to  ghow  or  to  say  ?    We  have  like  law  as  thiit  unde\  which  RipL  " " 
wasdisqunhfied.     Our  Section,  94  and  98   operate  it.     Jodoin  lrac«. 
0  the  giving  or^proyiding;    he  paid  tho   expenses   incurred   for   the  Tell 
and  drink  at   Gibeau^,.   to  or  for  any   person,   in  order   to  bo  elec  ed     it 

our  fetction  98.     T^o  Court  has  no  hesitation ,  in  holding  this-^Gibeau  affair 

Irdfoqtainc    the  n^ere  omission  of  statement  of  that  payment  in   the  oRent^, 
recount  we  do  not  hold  t^  disriualify  Jodoin,  forhe  has  nof  been  proved  t^hatc 

of  thoT  'r  :'"*'"' "'  ^"^°^*''  '^"""^  '^'  ''^^  «2«'  -  onht'pi;!; :: 

of  them.^and  tho  omission  of  statement  about   them' Joes  not  loollilful     - 
and  may  l^ve  been  accidental.     But  there  is  no  reason  tc^jsturb  the  juSJnt 
complamed  of.     It  reads  correctly,  and  is  confirmed,  with  costs  to  ^titionei; '  ' 

^.  X««,i|..  for  the  petitioners.      ■  Ju<lg«»ent  con6rmcd.    - 

JI.  F.  Ruinville,  for  the  respondent.  '        i  .       , 
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COURT  OP  QUEEN'S  BENCH,  1876.    .  ' 

MONTREAL,  leti  SBFTEMBER,  1875. 

Coram  DoRioN,  Ch.  J.,  Monk,  J.,  TABOi^imiAu,  J.,  RAM^r,  i., 


Sanborn,  Jy/ 

No.  126.      ' 
HMITH, 

AND 

DONOVA.V,    *' 


J 


ArriixAHT ; 
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RiiroNpaMT. 

HltDi— Ihkt  when  the  (icfrndant  I*  p«riOtitllr  »*rTe<l,  it  •  pUee  other  than  hlrdomloll*,  the  dtUy 
b  oomputpd  ■coordlnR  to  the  dlKtenee  (hiin  the  plwe  of  «i«t»  •♦rvlee  Und  DOt  •ooordtnf 
to  the  dUtence  rroin  hit  dpnleile)  to  the  pleoe  where  the  Court  U  held. 

This  was  on  appeal  from  the  judgment  of  the  Court  of  Review  at  Montreal, 
reported  in  the  a4th  L.  C.  Jur.,  p!  222. 

DoilioN,  Cii.  J. : — There  are  two  questions  r»|Be<l  by  the  present  appeal,— 
one  as  to  the  sufficiency  of  the  service  of,  the  original  process,  and  the  oth^r  on 
the  merits.     On  both  points  we  are  againsit  the  oppcUdnt ;  this  Court  agreeing' 
to  accept  the  jurisprudence  on  the,  question  of  form,  as  established  by  the  judg- 
ments of  the  Superior  Court.     The  judgment  appealc«i  from  is,  therefore, ^ou- 

firmed.  «       j>' 

Judgment  of  Superior  Court  confirmed. 

J^frkim,  McMatter  A-  Pri/ontaine,  for  appellant. 

Kellif  d'  DorioH,  for  respfbndent.  .  .     y 

.■  ■  .       "  ■  — — -  ^ 

'court  OF  QUEEN'S  BENCH,  1876. 

MONTREAL,  16tb  SEPTEMBER,  187S. 

Coram  DoRtoN,  Ch.  J.,  Monk,  J.,  Tasoheeiac,  J.,  Ramsav,  J., 

Sanborn,  J. 

Ex  parte  on«  petition  of  Louise  GftURNOXE  for  habeas  corput. 

,lH«.D>-Th»tprooe«!jllng»  on  a  petition  for  Ao»«a*  torput  in  •  otUnlnia  c«m  nuty  bo  conducted  in 
/bfwid  pauptrU. 

DoRiON,  Ch.  J. :— This  is  an  application,  by  a  piftsoner  convicted  before  the 
•  Police  Magistrate,  to  be  alRwed  to  prosecute  her  petition  for  Aa tea*  corpus,  in 
formk  pauperis.  As  the  application  was  opposed  by  the  Crown  we  took  timd 
to  consider  the  matter,  and,  after  due  consideration,  are  satisfied  that  this 
Court  has  power  ijp  a  criminal  case  to  order  that  the  proceedings  on  such  a 
petition  be  conducted  in  forma  pauperis.  Chitty  is  positive  on  the  point. 
The  application  is,  therefore,  granted.   -        -  _^  ^      ^   ^    i  _. 

'  .      '  '  Petition  of  prisoner  granted. 

A.  McJUahon,  for  prisoner. 
*  Hon.  G.  Ouimet.  Q.O.,  for  Crown. 
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ACTIO*,  IMXlM  (/.•—ri(/«  lIiratCU>ALITT.  ,^0j 

••         tnrtvUrt: — 1%^  Pmotioi. 

"       ;— The  mandator  bu  a  dinet  aotion  agahiit  the  mandatory  for  monies 
coUeotod  and  not  paid  oVcr,  aud  the  mandator  ii  not  obliged  to  resort 
to  tho  o«««  TMindtUi.    (Joseph,  Apple,  and  Phillips  et  al.,  RespdU., Q.  D,).  162 
"       ; —  Vidt  PosiKHSoirr  aotior.  , 

iU»lflaAi.TT :— The,  has  jurisdirtlun  to  trj  a  ease  of  damages  caused  by  a  ship  to  a 

telegraph  cable  in  the  St.  Lawrence,  at  Quebec,  (The  "  Ciar,"  V.  A.  0.)  197 
Aomt:— nd«  AuTioN.  ,„ 

"     :— i"  I'hisohiptiom.  M  >  * 

Appiai.  :— After  the  imtanet  has  been  taken  u^  in  )he  pliice  of  a  dead  Applt.,  It  is  not  » 
competent  to  tho  llcspdt.,  to  more  t«  quash  the  writ  of  appeal,  on  the 

^  ground  that  it  issued  in  the  name  of  a  person  who  was  dead  previously  to 
tlic  iMue  of  the  writ.  (Ilaggarty,  Applt.,  and  Morris,  Itespdt.,  and 
llaggart.vctal.,  Potrs.  «nni|).  irin«/aoe«,Q.  B.) .„ ...,  103    , 

**       ■  •.—  Vide  PWTT  COUMCIL.  ' 

"       -.—A  DefdU,  whose  petition  to  bo  released  from  custody  under  a  cap.  adnip- 

has  been  rejected,  has  a  right  to  appeal  </«  jtlano  from  tho  Judgment  reject*  * 
ing  such  petition,  ond,  therefore,  an  application  by  him  for  permission  T^ 
to  Appeal  will  be  rejected  on  that  ground.     (The  Canadian  Uank  of  . 

Commerce- Ts:  Brown  ot  al.,  Q.  B.) ^....,. hq 

a;,     :— a  Oefdt.  in  tt^  case  such  as  abore  cannot  obtain  permission  to  appeal  i»         \ 

a     >'"^P<»«P""'>?  "(Do.) .>^..... „... 110 

t  :— A^dge  of  the  Court  of  Q.  B.  has  power  in  chambers  to  shorten  the  delay 
for  return  of  a  writ  of  appeal  (Phillips,  Applt.,  and  Sutherland,  fiespdt 

QB.) 134- 

''       :— An  appeal  may  be  instituted  from  a  judgment  dismissing  a  petition  for 

^  _         release  under  a  Capiat,  and  from  various  other  hiterlocutorj  orders  or~ 

judgments  Id  connection  with  such  Ca/>i<M,  rendered  partly  by  the  Court 
below  and  partly  by  a  ju^ge  thereof  in  chambers,  by  one  and  the  same 
writ,  and  without  obtaining  the  previous  permission  of  the  Court  of  Q.  B. 

toappealfromsnch  interlocutory  judgments  or  orders.  (Do.) 134 

t—THe  ouaj  to  answer  reaaoni  of, 'runs  wmle  the  case  ia  «»  4aihM  on  a 
notioBto  qiiaah  thaapptal.    (DoJ » ,.,..•.    J3I 


% 
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r*  , 


Arratb:— N«  prMMdlof  cm  b«  had  b«/or«  tb«  Court  of  Q.  B.,  aAar  (b*  Mrtlfl«to 
of  Um  Privy  OauBoll  h^  bMii  lodg«d  with  th«  cUrk  of  th«  Court  that  Uw 
ftppoftl  ID  Um  p.  0.  ttendi  r«(brr«d  to  tb«  Judlnlkl  UommltlM.    (Drown, 

ikppU.,  Md  th«  ll«7or  atal.  of  UimtrMi,  rUapdU.,  Q.B.) 14A 

"        i-vTIw  Court  of,  bM  no  Mllhorl^  to  dtol*r«  an  apptnl  to  ih«  P.  0. 

^aawtcd,  aran  aUbongh  tb*  rMord  baa  not  ba*n  traaamltud,  If  a  aarti* 

4a*ta  k*  r)rl«d  Ibat  tha  paUUon  of  appaal  to  H,  M.  la  liar  P  0.  baa  baan 

>a%ad  in  tba  P.  0.  ofllea,  and,  that  (ba  appaal  itanda  rafbriad  to  tba 

t^ndioUl  OooraiiMo.  (WbyM,  Applt,  and  Tba  Hoaw  laa.  Oa,  Saipdt., 
Q.  B.) 

"       t~Tba  fon-produotlon  of  tba  copy  of  tba  writ  of  npponl,  in  auppart  of  ft 
moUdn  tur  non-frM.  ia  not  fatal,  whan  It  la  aitablithcd  RatiafactorUy  that 
tba  writ  iiauad  and  waa  Mrrad,  and  that  tba  cop^  baa  bean  loat.    (Bar' 
P  TV,  Applt.,  and  Daiial,  Raapdt.,  Q.  B>) 


IN 


'•aaf«»MMa«»«'t«r»*«fla«aa»f*t»aa««fff«t*) 


ArrwTHH:— Pitfa  MAartn  abd  HuTairr. 

AaauT  :— Kiti*  IfABBAa  Uoarua.  ,  M'- 

AooTioa  Bata  :— Kii*  Hali.  ,  W 

BouAoa :—  Vid»  PaAOTioa.  .  ':^  ^ 

Bouu:— Fi<((  PosaaaaoBT  AoTioN.  T  v 

OariAi  AD  RiiiroiipiMDDM:— An  affldaTit  (br,  gttldt  ilnca  ConfaderntioB,  allBglnKthnt 
Ilia  Defdt.  It  imnicdlataly  about  to  laave  tba  "Provinca  of  (Jaiiada," 
it  bad,  and  a  writ  liiuad  on  auob  an  affldavlt  will  ba  giiailwd.    (La- 
,     ebvra  Tt.  Delorlmier,  0.  of  R.) ^  10) 

Oabbibm  :— Oommon,  nr«  reaponiibit  for  damagct  oauied  by  lira  braaking  out  oa 
,  board  ofa  (taamboal,  unltM  lucb  flra  waa  not  nttrihutabla  to  thair  nagli- 
gaiMse;  and  ilie  uriiM  prohantli  la  upon  tha  carriari  to  account  for  the  lira 
and  prove  that  it  did  not  arise  from  tbair  fault.    (Th*  Canadian  Naviga- 
tion Co.,  Applt,  and  IJayPi,  Reapdt.,  Q.  B.) 369 

CBtmouwARDBNt :— The  Pariihionari  have  a  right  to  alaet  at  Oburchwarden  any  one  of 
tbeirnumber  whom  thry  may  chooaa,  and  tbii,  notwitlitlandiiig  any  uiage 
to  toe  contrary  which  may  be  proved  to  have  eziated  iu  the  Pariib. 

(Moreau,  Applt.,  and  Collin,  Reapdt.,  Q.  B.) IU M 

CliBOT  :— Tbe,in  the  Province  of  Quebec,  are  amenable  to  tba  Oourtaof  Olvll  Jurisdic- 
tion, in-  tbe  aauie  ninniier  aud  tu  the  lame  extent  at  other  |ieraoni,  and, 
therefore,  an  action  for  slander  will  lie  ugaingt  a  Roman  Catholic  Priett 
'0  for  Injiirioui  exprestioua  uttered  by  him  in  a  tarmon.    (Derouin  vt. 

Archambault,  0.  of  R.) i- » IM 

OobLiura: — A  steamship,  after  colliding  with  a  sailing  vessel,  and  continuing  bar 
course  and  culliding  against  another  sailing  ship,  cannot  plead  the  fault 
of  the  vessel  first  struck,  in  a  suit  brought  against  her  for  tbe  second 

collision.    (The  S.  S.  Quebei,  V.  A.  C.).;. 

"       :— .Where  a  steamship  did  not  keep  out  of  the  way  of  a  sailing  ship,  tbarebe- 
'       .  ing  risk  of  collision,  and  the  sailing  ship,  by  porting  her  helm,  instead  oi 

,  keeping  her  course,  contributed  to  the  collision,  both  vttteli  are  in  fault, 

and  neither  ia  entitled  to  recover  damage.    (Do.). ^..,^ ...... Mt.»..v<..... 

"        :— The  Ifiw  imposing  compulgory  pilotage  having  been  repealed,  tha  liability 
of  ship-owners  for  the  acts  of  the  pilot  in  charge  is  revived.    (Do.)... 

CoMHiBnoB  AaBNT :— A  sole  of  goods  by  a,  for  a  foreign  principal  named  iu  the  con-      /^ 
tract  note  of  sale,  does  not  render  such  agent  personally  liable  for  the  non- 
^  delivery  of  the  goods ;  lucb  goods  not  having  been  in  the  poasettion  of 
such  agent    (Crane  et  al.,  Applta.  and  Nolan,  Retpdt.,  Q.  B.) 309 

^   "  ;— In  a  caae  inch  aw  above  a  commitsion  agent  it  not  a  factor  within  the 
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i-    meaning  of  Artlclea  1736  and  1738brtbe  CivirCoSi."'(Do.).. 
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OoMruiATioii:— Tb«rifKt  to  eompanMla  m  •monnt  (wld  in  fnor  or  wHbo«l  logsl' 
c«aM  AriMi  lh«  nioniont  tb*  iwjmant  la  nwd*,  and  not  ni«r«l/  tl  lh«  data 
of  th««otJun  en  rtfitilim  for  lucb  Mnouul.  (UruaflltH  •«>  vi.-Uutkif/ 
•ad  Huoltk/,  Oppt.,  (J.  of  a) »«...«..... ««in|»«-,......„,» 

OMTttMfiiruy/ori-An  opplleAtioa  to  glvo  Mcority  fltraotti,  bf  tU  (Mntrng  of  • 

1  Jttiilclal  bond  hy  tb«  fllT.  carrying  hjrpotliao  on  tb«  I'KTa  r«il  |>r»|wfiy  In 

tbia  Trovinea  or  bjr  d«|i(«HlnK  mon«jr  la  Court  (wlibout  apaolfjlug  bow 

touch)  CMuot  ba  atluwad.  (Tba  (;MMlUa  Ooppar  H/dtat  Do.  (Llmtta4> 

vt.  nhMW,  B.  tl  j--.y, ., —  ,,„! iiiiiiitii in#ii|i '. „,. 

'•       !—  Vhh  I'haotioi. 

OtiMi:— Tba  impoaiiton  of  •  mw  puDiabtnant  tax  an  nff«no«  abrogtlu  tba  fomar 
piinithuiunt  fur  tba  a«nw  oOaiica,  and,  tbertfora,  vbara  «  atAtuta  Impoaad  m 
piiuiabuiani  of  una  moutb'a  Impriauiinicnt,  jrllh  or  without  Imrd  labour 
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lor  vagrancy,  and  bjr  a  luliiiguant  a 
"  priaonnianl  might  bo  titanded  lo  lix 
tabor)  thit  waa  an  altamtion  equlTalai 
'''*■:  riation  under  the  later  Act  adjudging 
labor,  wa4  bad.  (Rx  parte  Willlauu,  fo? 
CtoWH ;— Ik  all  auiU  In  thia  PrDvinn>,  at  the  Inatkui 
Oencrnl  of  Quebec  haa  a  right  to  reprea^nt 
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;m  enacted  that  the  UU' 

ut  oientioning  iMrd 

hmenl  |  and  a  ooo- 

iaonmenlwitlt  b»rd 

8.  C.) 

rowu,  the  Attorney 
'Crown,  although  the  roon«jr 
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elaimad  roajr  really  belong  to  the  Dominion  Ck>rcmmebt.  (Monk,  Appll., 

and  Uuimet,  Ally,  (lent.,  Rrlpdt,  Q.  B.) r. Tl 

:— The  priTilfgttof  the  Urown  on  property  of^lU  debtor  in  tbia  Provlnaa  ia  ■ 
minor  prurotrative  and  ia  governed  by  (ha  few  of  Quebao  and  not  by  tlia 

law  of  Knglnud.  (Do.) , tl 

t»Tbe  legal  hy|)othec  ol  tJie  Grown  in  Ftanoa  waa  not  areatad  by  tba  ordU 
nance  of  16G0 ;  that  ordlnanoa  being  merely  declaratory  of  the  Juriaprudenca 

eilating  prior  to  the  creation  of  the  Uonuit  SitiMritur  dt  (Ju^bte.  (Do.) 71 

:— The  legal  hy|iotheo  of  the  Crown,  in  reaiwct  of  nioniei  collected  by  tba 
Prothonotary  of  the  H.  C,  waa  auffloiently  aecured  by  the  regiatration  of  a 
bond  given  by  the  Prothonotary  in  1844,  whan  Prothonotary  of  tiia  Court 
of  K.  B.,  and  regiitered  in  IMS,  without  any  deaerlption  of  tha  in- 

moveablea  affectad,  (D.; ,"    ^ 

:— The  bond  given  aa  above  covered  all  moniea  eollected  by  the  Prothonotary  .  . 
of  the  y.  CV,  even  fee  ftinda  created  long  after  the  making  of  tha  bond,  ' 
but  did  not  oover  moniea  collected  by  bin  aa  dark  of  tha  Circnit  < 

(Oo-K : ,*.      ,, 

:— The  Lieutenant  Ooverqor  in  Oonncil  baa  power  to  aliaaata  real  prof 
vetted  in  the  publio  workt,  by  meant  of  an  exchange  with  other  re^l  pro- 
perty, and  an  alienation  to  effected,  without  depeit  or  fraud  by  or  on  the 
part  of  the  peraon  acquiring,  orwithlkit  koow}edgeor  ooniant,  ia  anataail- 

able.    (Uhurcb,  Atty.  Oenl.,  va.  Middlamiia,  S.  0.')... 3tS 

—  yide  Rivn. 
.—nd*  Cbmar. 

"    Liaaiia.  •  ,    -        *  .    ^ 

i-'The  owner;  of  a  ihtp  are  liable  for  damagaa  to  a  talegraph  cable,  canaad 
by  the  groat  negligence  of  thoae  in  eharge  of  the  thip  (Tha  "  Gear,"  V. 

•'/,,•    ,-  A*    V>/i**«**aat'«tB«aa«aa«a«iU,**»*»oa«a(i«at9'«   M«*t|laaaaaaa«aaeaoaa*a«4**a*ae<a**aa*«i*>«i»af  ,..•,,    \Wv 

■' '*"     t—Vidt RtVMB.        '      «'     '■  ,-,\', 

DifTBiBOnpii,  report  4/:— Vi'cbPBAtiTioi.  ^ 

IiAQTiQiii  X'-'jEbn  ttatut  of  •  candidate  ia  not  liable  to  ba  d|iflMtad  by  proof  of  OQtttf  pt' 
/•  putctieaa  on  hia  part  during  the  alacUQo,.and^^tbei«foi:e^ncbMg)i  of  aneh 

onrrmt  practlcaa  cannat  ba  tried  by  preliminary  o^aetian.,  (Mactorai^ 
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rm. 

Elictioi8>— The  qniJificAtion  of  tho  petitioner  cannot  be  tried  by  preliminary  objee- 

.  '       tion.  (Electoral  Division  of  L'AsROmption,  E.  0.) 8 

"        : — Tlie  qualification  of  the  petitioners  may  be  tried  by  prciiminary  objection.  ' 

(Electoral  Division  of  L'Islct,  E.  C.) ^ ir, 

"       I— The  onus  proliahSi,  in  the  cose  of  preliminary  objuction,  is  op  Jthe  party 

^'  _     pleading  it.  (Do.> ...-. „ ic 

-''"        : — A  cnndidoto  is  not   disqualified  as  a  petitioner,  if  it  should  be  pro,red 

tLat  be  liiul  been  Ruilty  of  bribery  and  otiicr  corrupt  practices  ut  f(  pre- 

rTious  election  in  an  elfctornl  division  otbcr  tlion  the  one  in  cOutrovcrsy 

"    i{i  llic  case.   (Electornl  DivJBion  of  Montreal  West,  S.  U.) 113 

"  :— Kvidcncc  in  siiif(i()rt  of  n  prellmiimry  objection  cliargiiig  gencrolly  that 
the  pofilionciia  wlio  claim  to  have  be<!n  voters  hud  not  any  of  tlio  Icgol 
qtialincntiotis|  of  voters  uiid  were  not  entitled  to  vote,  impugning  the 
validity  of  tL6  nsfrsfmcnt  rolls  from  whi'cii  the  voters'  lists  wcio  made, 
will  be  disregarded  by  the  Ciiurl,  when  it  has  been  proved  that  the  nulncs  ■  / 
of  the  pctit'oiicrs  were  on  the  voters'  lists  furnishe<l  to  the  returning  oilicor, 
and  ihat  sueli  voicr/  lists  were  to  all  nppcartt  ico  legally  made  and  duly  . 

sworn  to.  (Elcetoral  Division  of  Montreal -West,  S.  U.).... 117 

:-rA  chafga  of  bribery  and  otiier  corrupt  practiciv}  against  tho  Ituspdt.  al- 
leged to  have  been  committed  by  hiiu  at  tho  voided  election  which  neces- 
sitated   thc^  jnesent  one,  may  bo  proved  on  tho  principle  that  tho  two 

elections  forfti  part  of  one  and  the  Enme  election.  (Do:;.. 113 

: — A  gift  orlonn  of  money  by  the  Kespdt.  to  a  voter  pending  the  contestation 

'  of  the  iTi'st  election  was  a  corrupt  practice,  within  the  moaning  of  the 

Dominion    Election   Act  of  1874.    (Electoral   Division  of  Chambly,  S. 

f*         C.).«» Z ..;— : :. ...185,332* 

''"t     : — An-  election  will  be  voided  for  a  corrupt  practice  by  any  authorized  agent 
though  the  act  be  in  violation  of  the  directions  and  instructions  of  the 

candidate.  (Do.) 185,332 

"  -  : — If  the  candidate  particiiatc  in  or  sanction  the  corrupt  act  of  his  agent  he 
will  be  deemed  personally  guilty.  Therefore  the  payment  by  Ilespdt. 
through  bis  election  agent  of  an  innkeeper's  account  for  "  the  exponsei 
o(  orateura  during  the  election",  in  the  absence  of  any  proojf  as  tojtbe 
name  and  occupation  of  or  the  services  rendered  by  the  persons  styled 
'  orateuTs ',  and  the  payments,  moreover,  not  being  included  in  the  state-  . 
raent  of  expenses  required  by  law,  are  corrupt  practices  within  the  meaning 

of  said  Act.  (Do).. \..... 185,332,    - 

"        :— Cases  under"  the  (Controverted  Elections  Act,  1874,"  ^ay be  tried  in  vaca-        '*^ 
tiop,  between  the  9tb  July  and  1st  September.      (Electoral  Division  of    ,:. 

Montreal. Centre,  S.  C.) !": '. 193 

'*       :— Where  ^tbe  order  of  the  Judge  tixiii:^  a  trial  i^der  the  Dominion  Act 
omitted'  to  specify  the  place  of  trial,  no  trial  could  be  bad  though  notice 
of  time  and  place  had  been  given  to  Respdt.  and  he  was  present  in  Court. 
•       .      (Do.) , ; 194^ 

l^riDCitot:— FiVfelHSC^AKCi.  '  •       .* 

11       —    II    possiBBOBT  A'onoii.  .    ^  '•' 

'     •«       :_    ««    Gabribrs.  ,  "    •     .  tf 

II       ._i    II    EucTions. 

ExcipnoN  #  la  fcrme  .-—Tiro  Defdts.  cannot  invoke  by,  fyled  by  them  joiatly,  a  caum 

of  nnllity  applicable  to  only  one  of  them.    (The  Union  Bank  of  L.  G.  ti.  . 

H acDonald  et  al.,  a  C.) ^ • • ;.—•••• •j^'*' 

J^znoraunoii :— Where  a  Statute  has  giVen  the  parties  el^ropriated  the  right  to  sua^ 

for  increase  of  indemnity  over  that  fixed  by  the  commissionets'awar^  tho 
|§.  Court  is  bound  to  weigh  the  cTidenee  presented  in  support  of  the  action, 

and  to  increase  the  indemnity  if  the  evidenoei  is  snffic^nt  to  sustain  tho 
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increu«d  indemnitj.  (Bagg  et  al.,  Applts.,  and  the  Mayor  et  al.,, of  Mont- 
real, Reipdtfl.,  Q.  B.) 137 

Fabriqob  :— The,  are  non  reeevabte  to  enter  into  a  law  suit  for  anything  beyond  the 
current  administration  of  their  truat  or  the  collection  of  their  ordinary  in-* 
come  or  debts,  without  the  authorization  of  the  body  of  Pariihionen>, 
and  they  should  be.  non-suited  if  they  are,  only  authorized  by  the  present 
and  ex-Churchwardens.  (Les  ^ur6  and  Marguilliers  de  L'tEuvre  et 
.Fabrique  de  Verchirea,  Applt8.,.^^d.  the  Co^fation  of  the  Parish  of  Ver- 

chires,  Reslidts.,  P.  O.).,.......,**,..........;..;.;.,.;^; .' ui 

.Factor  >- l^iV/«  OoMMiBBioN  AoiNT.         '     ,  •• 

Fim:—       "     Lbssbcb.  •;    '.    f.':'  ■.-, 


«  • 


0 


"  ■  Caiiribrs.'        .■■■'-''   ■■^^\:.,.  r'^'Ni'; 

•Forma  Pacpbris  :— Kitif  Appea^.  '*.  ,-^?*     '    \ 

"  "      :—    "   Habbas CoRpps^  '''*■'■.:. 

Garant  Forhbl  :— The  obligation  of  tbp,  is  not  extinguished  by  tui^erft  which  does 
not  purge  the  eAarjr«  even  when  the  ae^jrcur  becomes  ai^'uiic<itair«  under 

the  Merit.    (Soulard,  Applt.,  and  Letourneau,  Respdt,  Q.  B.) 40 

Oin :— A  sum  of  money  paid  by  a  ntpther  to  her  daughter  at  the  time  of  her  marriage, 
in  addition  to  the  dot  stipulated  by  her  in  the  contract  of  marriage  to  be 
paid  to  her  daughter  at  her  decease,  will  not'be  considered  as  a  payment       ,  <?'— ^ 
by  anticipation  of  a  debt  payable  to  the  daughter  atthe  time  of  her  mother's 
death,  in  the  absenc  of  other  proof  to  that  effect,  but  will  be  regarded  as  ' 

a  gift.y  (De  Montenach  et  al.,  Applts^,  and  De^Montenach  et  vir,  Respdt^., 

<l-  B.).. , , , .,   M 

Babbas  Conacs :—  Vide  Lboislativb  AasBliBtT.  \  . 

"    '    :-^A  peraon  who  has  been  discharged  from  custody  upon  a  -writ  of,  can- 
not bo  arrested  a  second  time  fur  the  same  cause,  or  where  no  new  or   ^ 
oth^  cauae  of  arrest  is  disclosed.    And  this  principle  was  held  to  apply, 
though  it  appealed  that  the  warrant  was  quashed  on  the  first  occasioii  by  *" 

a  Judge Ita  Uhamben,  en  grounds  which  in  a  case  precisely  similar  were  " 

.  •  subsequently  held  by  the  Court  to  be  insufficient.  (Exp.  Duremay  and  Exp. 

Oott^i  for  Adfr.  Corp.,  Q.  B.) « i..,".,....A .......,...." 249 

It  . — "pjjg  proceedings  on  a  petition  for,  in  a  criminal  case  may  b«  conducted 

in  forma  pattperit.    (Exp.  Louise  Gournote,  tor  Aa6.' co;^.,  Q.B.) 336 

V  -HrpotHBO :— No,  can  be  acquired  on  real  property,  since  the  coming  into  force  of  the 
(^ivil  Code  of  L.  O.,  without  registration,  and  no  hypothec  can  be  acquired 
;'T  on  the  property  6f  a  person  notoriously  ifisokent.    (La  Banq^e  Jacques         i 

Gartier,  Applt,  and  Ogilm  «( al.,  Respdts,,  Q.  B.) 1<K> 

*        :— Kide  Rboistration. 
.IiUDHOTiOM,  Writ  or:— Fi'db  Railway  ExpRopRiATidtr.        "  ' 

iRBObVlNOT:— Fide  Htpothbo.  ' 

|N  IMOLTMT  Act  of  1869;— Although  an  insolvent  may  not  have  traded  for  over  three 
year^  yet  if  the  debU  due  by  siich  insQlvefat  when  in  trade  are  linpaid, 
,^    ■       ; '.       the  insolvent  will  be  liable  to  proceedings  under  the  Act,  and  tUat,  even  at 

tbesuitof  a  creditor  whose  claim  is  Don-comm^rcial.     (Buchanan  et  al.,    • 

AppItB.,  and  JlcCormick  et  vir,  Respdts.,  Q,  B.^ ,; 29 

u    u    II    ._^  creditor,  whose  clkm  is  in  litigation  and  disputed  in  the  S.  0.,  is  not 
^'   debarred  from  demanding  an  assignment  under  the  Act,  and  this,  not- 
withstanding an  appeal  from  a  judgment  on  such  claim,  when  the 

debtor  consented  to  the  judgment  being  executed.   ^Do.}^,.^...^. 29 

««  I     ;— Fid^LBASR.  ,  <^         .  '         "' 

II     «      I     :_   «      JUCOBATIOK.  •     *  * 

IxBORAXct.:- Goods  held  under  a  duly  endoned  waiefionse  receipt,  as  collatera 
security  for  advances,  may  be  properly  and  legally  insured  as  being  the 
property  of  the  holder  of  such  reeeipt,  being  the  party  who  made  the  ^ 

advanceB.    (Wilson.,  App(t,  and  the  Uitiiens  Ins.  Co.,  Respdts.,  Q.  B.) 175 
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iNioitANCt:— In  an  action  for  the  recovery  of  the  insnrance  of  said  gobds,  it  is  sufficient 

to  establish  that  goods  of  the  ehitracter  and  brand  and  of  the  quantity 

claimed  were  actualijr  in  the  building  where  the  goods  were  stored  at     *" 

*  ,^  -        the  time  of  the  insurance,  and  at  the  time  the  building  and  its  contetots 

'  were  wholly  burnt,  without  proving  the  actual  identiflcation  of  the  goods 

^^^^^^         ■      '  described  in  the  warehouse  receipt.    (Do.) ^5. 

"        :— If  notibc  of  abandonment  of  a  wrecked  vessel  be  given  by  the  insured  to  the 
insurers,  and  the  latter  tbereikMn  instruct  their  agent  to  visit  the  wreck  and 
°  look  after  their  interests  genenally,  and  make  no  answer  of  any  kind  to  the 

notice,  and  the  agent  actingjon  such  instruction  takes  possession  of  the 
vessel  and  causes  the  wreclfi  to  be  brought  to  a  port  and  sold,  although 
ostensiUy  for  salvage  charges,  the  abandort^nent  will  be  held  to  have  Nteii 
,  accepted  and  ^e  insurer  barred  from  pleading  a  warranty  by  the  assured 
which  would  otherwise  have  prevented  the  as|ured  from  recovering.  (The 

-  ■  Prov.  Ins  Co.,  of  Canada,  Applt.,  and  Led^,  Respdt.  ,Q.B.) .,. 281 

Joint  tSrocK  Co.'s  Acts:— An  Incorporation  under  thet  Stat.  I3tb  and  Uth  Vic.  ch. 

28,  commenced  on  the  22nd  July,  1854^  a;bd  complete<^  on  the  24th 

•  February,  1855,  wad  legali.   (Brewster  et  al.l  Applts.,  and  Chapman  et  al., 

,  Respdts.,  Q.  B.) .:.... .,.,..;...: 301 

^  <«    "     :_Promi8sory  notes,  granted  by  a  cpVpany  so  inoorporoied,  during  the 
:   ,  ..         period  between  July,  1|54,  »nd  ^ebruaty,  1855,  (or  goods  sold  and  delivered 

V    by  ihe  plaintiffs,  and  renewed  by  notes  of  the  company  after  the  comple- 
tion of  the  incorporaiioD  (the  old  notes  being  surrendered  and  given  up 
'  to  the  company)  weije  together  with  the  original  debt,  for  the  goods, 

novatieti  and  paid.    (Do.)... : .". .,, 30l 

•  "    "     :— In  the  absenQp  of  fraud,  in  effecting  the  exchange  of  notes  as  above,  the 

shareholders  who  paid  up  their  stock  in  full  and  causedthe  fact  to  be  duly 
registered  were  freii^.'from  alHiability  to  pay  said  notes  or  the  original  pri^-^<^ 

.  ofsaidgoods.    (|>oO ;...,.. ,.....3^f 

Judgment  :— Payment  of  the  amount  for  which  a  judgment  has  been  rendered,  made 

V    anterior  to  such  judgment,  may  be  plmded  succe'ksfully  by  ancopposition 

afin  iTanmller  to  a  seizure  made  under  such  judgment.    (Doyle  et  al'. 

vs.  Mclver  et  al.,  and  Mclver  et  al,  Oppts,  C.  of  R.) 308 

LiASS  :— Where  a,  has  been  continued  by  tacit  reconduction,  &  notice  of  three  months 

is  necessary  to  terminate  sUcIl]t<Mlse.  (Webster,  Applt.,  and  Lamontagne, 
Respdt.,  Q.  B.)..,..., ^ ,..;...; iqq. 

"        :— An  action  in  ejectment  lies  against  an  insolvent  and  his  ateignee  under* 
the  Ins.  Act  of  18G9,  to  obtain  possession  of  premises  the  lease  of  which 
expired  before  the  assignment,  notwithstanding  the  provisions  of  sec.  6(\ 

of  said  Act.    (The  Fraser  li^itute  vs.  Moore  et  al.,  S.  C.) 13i 

Legislative  Abs|iiblt: — The,  of  Quebec,  has  power  to' compel  the  attendance  of 
vitnesses-before  it,  and  may  order  a  witness  to  be  taken  into  custody  by 

-  '  the  sergeant  at  arms.  If  he  refuses  to  attend  when  summoned.     (Bxp. 

\  Dansereau,  for  Aa6.  corp.,  Q.  B.) , 210 

Y         "      :— The  omission  to  state  in  the  speaker's  warrant  of  arrest  the  grounds  i^id 

A  reasons  therefor  Is  not  tt  fatal  defect.    (Do.) ...-. ,../....  210 

•  V  -—The  (Quebec  Stat.  33  Vic.  eh.  6  was  wjthin  the  powers  of  the  local  legis- 

\    .  lature.    (Do.) 210 

-lESSEES : — Vide  Railwat  Expropriation.  ■  •:)  ^ 

"       ••—In  ordejT  to  free  themselves  from  the  responsibilityYor  the  burning  of  the 

leased  premises,  the  lessees  must  show  satisfactorily  that  the  fire  was  not 

^.  _  ._  „  caused  by  their  fault  or  the  fault  of  those  for  whom  they  are  answerable. 

,    -        (Belanger  vs.  McCarthy,  C.  of  R.) 18I 

U aster  akd  Servant  :— An  apprentice  who  refuses  to  make  up,  after  the  M^iration  of 
the  contract,  the  time  lost  through  sickness,  cannot  be  proceeded' agaiut 


•  (..■■-■'■.'*',,■■••»■  ■  ■         > 
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under  (M  Master  Aitd  Servftnts  Act.    (Exp.  David,  fbr  wtH  of  (wWiorari, 

N  VSy        and  dollerette,  Regpjft:  S.O,); ••   •.• -^ v HI 

MONfftpM,;  C^  q/':— Ki</«  ExpadPRUTlON;  ^  , 

irciiieirAMTT:—Tbe<JDcal  corporation  which  cauaes  lands  to  he  sold  for  taxes,  Ac,  and 
the  county  corporation  trhicb  sells  the  Ian  js  are  equally  responsible  to 
the  purchaser  of  such  lands,  for  the.  illegalities  and  irregularities  of  their 
SecreUry-Treasurer.  (Bartley  vs.  Boon,  and  Armstrong,  Oppt,  and  Arm- 
strong, Plff.  <n  $>ar.,  ts.    The  Corporation  of  the  County  of  Beauceetal.,  ^^-^ 

"Defdts.  «ngar,0.  of  R.) ,.•••■• • ■••• ^® 

"       -.—When  such  irregularities  and  errors  a»  pleaded  by  both  eorportflons,  and 

the  purchase  money  deposited  in  Co^n,  the  action  en  garantit  of  the  pur- 

'  chaser  against'  the  corporations  should  be  maintained,  and   the  sales 

annulled,  even  after  the  expiration  of  tbWiwo  years  aAer  the  adjudication. 

(Do.) .; 10 

"       : — In  a  case  such  as  above,  the  corporations  are  not  emhled  to  the  nolice 

of  action  provided  by  Aft.  22  of  the  Code  of  Civil  Proce  lure.  |po.) 10 

Neolioimob  :-^In  the  case  of  an  assignment  with  the  consent  of  the  mortgagor  of  a 
mortgage,  nontaining  a  covenant  by  the  assignor  to  transfer  to  the  as- 
8iKnee,a8  collateral  security,  a  policy  of  insu|[ance  then  held  by  the 
assignor  on  the  buildings  existin|^ti»Hhe  property  mortgaged,  the  failure 
or  neglect  by  the  assignor  to  secure  such  trausfer,  and  the  consequent 
reception  by  the  i^signor  of  tl)u  insurance  money  under  the  policy,  would 
not  entitle  the  mortgagor  to  claim  frun  the  assignee'the  discharge  of  the 

mortgage.  (Robert  et  ux.,  Applts,  iW'MacDonald, Respdt.,  Q.  B.) 90 

NoTART : — The  parties  employi,ng  tt,  are  not  bound  to  sig^f  |6r  pay  for  a  document  which 
he  has  dravn  up  contrary  to  their  instructions,  by  making  the  same 
unnecessarily  long,  and  by  reciting  therein  irrelevant  matters.  (Hart  vs. 

Pacaud,  C.  of  R.)...., ^..;..V ,^^.. 136 

Notation:— FtVfe  Joint  Stock  Co'a  Acts.,  ]  i^' 

Onus  Proband!  :— I'^'rf'CAURiBRS.  •     L'  r^ 

Opposition  d  jujr«m«'n( .' — K«rf«  Practicb.  '%  ^  » 

Patent  or  Invention: — The  mere  importer  of  an  invention,  which  has  been  patented 
formally  yeflrs  in  the  United  States  by  SQme  other  party,  is  not  the  in- 
,  ~         ventor  Or  discoverer  thereof  wi,thin  the  meaning  of  "  The  Patent  Act  of 
-^  1869,1'  and  a  patent' obtained  by  him  under  the  silfB  Act,  dn  the  ground 

that  he  was  the  inventor  or  discoverer,  is  null  and  void.    (Woodruff,  - 

^  Applt.,  and  Moseley,  ResJ)dt.,  Q.BJi......,4' •  •• .;J^.........t. ......  469 

Pbtitory  Action: — T«(f«  Praoticb.        '  ' 

FotSBSsoBT  Action  ;— Jn  a,  to  compel  the  replacing  of  6om«4^  which  bad  been  planted    ^ 
by  a  surveyor,  bycpnsent  of  Pltff.  and  Defdt.,  lUtween  their  respective  pro- 
perties, and  subsequently  removed  By  the  Defdt.  without  the  PjHTs.  con- 
sent, it  is  not  competent  to  the  Defdt  to  contend  thai  the  bomt*  hadvbeen 
erroneously  placed,  (Laviolette,  Applt.,  and  Leclaire,  Respdt ,  Q.  B.)......  183 

"      "  : — In  such  an  action  as  above  the />o««e«n'on  annate  of  the  Pltff.  i8,|ufficientlj 

established  by  the  production  of  the  proems  e^ia2  ck  bornage.  '^o.).......  183 

Pbactiob  :— The  opposition  allowed  by  Art.  484  of  the  Code  of  0.  P.  pnly_  applies  to 
judgments  by  the  Prothonotary,  and  not  to  judgments  rendered  by  a  Judge 
in  Term,  and  an  opposition  fyled  to  a  judgment  by  such  Judge  will  be  ' 

;      dismissed  on  moiibn.  (Lareau  et«l.  vs.  Arc^ambault,  C.  0.) ...-56 

■     «       :— FiACrowb.  .     -.       ^"  ;■-     ■.;.•'■:.    .;::*■ 

"       :-j-    "  Coan,  teeuritj/for.  ,^  -./ 

"       :—    "   Capias  AD  Rbspondbndum.  v    ■ 

^       «        ..^    II    Appbal.       .  s 

"       :j— The  action  en  remfrS  must  be  returned  into  Court  before  the  expiration  of 

the  stipulated  deliiy,  and  not  merely  served  within  jthat  time,  and  must 

be  accompanied  by  ojfrfs  rte//e«.    (Walker  «<  sir  vl.  Sheppard,  C.  of  R>)  103 
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Pbaotioi:— Where  a  party  has  been  prcc0td»d  from  adducing  imporUnt  evidence„ow- 
ing  t6  *  mianndersj^nding  between  his  attqrneys/ttnd  the  attorney  oh  the 
oii]^osite  side,  faniiiay  be  relieved  from  the  consequences  by  a  rtquttt 
eiviU.    (Jtt  Luak  et  al.,  Ins.  Petrs.  for  discharge,  and  Riddell,  Assignee, 

and  Ross,  Or.,  OontestanU,  S.  0.) m..^..,.v .104 

"        : — Fi'rf«  Pbivy  GoDNCit.        ^'  •  4  / 

"       •.—Articles  741  and  7S1  of  t^e  Code  of  0.  P.  do  »K>t  apply  where  the  creditof      • 
alleged  to  hnve  been  collocated  for  a  sum  not  due  has  actunUy  receircd 

the  rnQneyaftcrjudgment  homologating  the  report  of  distribution.  (LedUf)  » 

Applt.,  and  UcCarthy,  Respdt.,  Q.  B.) ..,../ ..,.  io7 

"        :— In  an  action  to  recov.»c  thevalueofSOObushelsof  grain,  judgment  may  be 
rendered  fur  the  Taluerof  more  than  3  bushels,  notwithstanding  that  th« 
■w      conclusions  of  the  declaration  demand  delivjery  at  three  bushels  only,X      '^f, 
when  it  is  manifest  fcova  the  precediOg  portions  of  the  declaration  tnat     ^  ,    > 
the  PItff.  reaily  claimed  three  Aunrfrci  bushels.    (Lamoureuz  Vs.  MpUeur. 

u.ofR.) ; ;. : u....:.  i  o 

:"        :— The  non-payment  of  cestsonan  incidental  proceeding  inasutl  CMHi^t ' 
J^ —  entitle  the  party  t*  whom  the' costs  are  due  to  ^  stay  of  proceedings  ovtil      -^~ 

the  costs  are  paid.  (Cutting,  Applt,  and  Jordan,'Respdt.,Q,^.) 139 

'"        :— A  tutor  has  a  right,  when  duly'Buthorized,  to  take  up  the  in^tiM  in  and  ' 
prosecute  an  action  «npar<a^«  already  bogun  by  the  au(«ur*  of^he  minor. 
(Do.)...r. .^ :■. 139 

t       :— The  Deputy  Prothonotaty^ias  power  to  grant  such  authorisation..  (Do.)...  I3^,i 
'■    .  :— Where  in  the  opinion  of  the  Court  the  Pltff.  shopld  have  proceeded  by- 
action  en  homage  and  not  t^  petitory  action,  a  jud|^ent  sustaining  the 
action  will  not  be  disturbed  if  it  appear  that  the  Defdt.  did  not  raise  the 
question  by  bi^^pleadiiigs,  H|[d  thattbejudgment  has  settltd  correctly  'be  ^ 
rights  of  thfr^arties.  (Atkinson  et  al.,  Applts.,  and  Hall  et  ut.,  Respdts., 

Q-  B.) ,. : ;... 192 

*'        -.—  Vide  "EhtCTtOKB.  ^^ 

"     LibBLATrVB  ASSEHBLT.       ■  ^       ......  "  .         ■  :      ^ 

"    E:roiPTiON  d  la  forme.  '^  '  • 

"     JcrDGilBMT. 

"  ■  Sdhhpns.  '         " 

"   Habeas  Corpus. 

PbbliuinartObjeotiohs: — Vide  Elections.   '  * 

PuEscBiPTioji : — In  the  absence  of  any  allegation  to  the  contrary,  the  act  of  a  manda>  , 

^''^taryin  collecting  money  for  bis  principal,  will  be  held  U>  be  a  non- 
commercial act,  and,  therefore,  the  prescription  of -30  years  only  will  apply 

to  the  case.    (Joseph,  Apptt.,  and  Phillips  et  al.,  Respdts.,  Q.  B.) 162 

PBiTaiOB:— rtd«  Crown. 

Pritt  Council  : — An  appeal  to  H.  M.  in  Her,  will  not  be  allowed  from  a  judgment  of 
the  Court  of  Q.  B.  confirming  that  rendered  by  the  Court  below  whieh  dis- 
missed an  inscription  en  fawc :  sucli  judgment  not  being  a  final  one.      « ', 

(Darling,  Applt.,  and  Templeton^  Respdt,  Q.  B.).....\^....... 105 

«•    «    :—ri<fc  Appeal.  -^  ^  , 

Pbohisbobt  Notes  :—  Vide  Joint  Stock  Co's.  Acts. 
PcrrBBS: — Ficfe  Sale. 

QuAHTO  MiNORis : — An  action,  does  not  lie  in  the  case  of  a  purchase  of  .^,  lof^escribed         ' 

as  confining  100  acres,  more  or  less,  OU'  the  grbund  that  a  pdrtion  of  the 

/lot  is  traversed  by  a  railway,  which  reduces  the  contents  to  the  extent  of 

^he  property  of  such  railway.  When  the  existence  of  sudb  railway  prior  to 

^  the  sale  was  known  to  the  purchaser.  (Derby,  Applt,  and  Herrick,Be8pdt., 

;:'  QB-) ^ • • — • ••"•••• •• 

Bail  WAT  Expbopriation  :— Undfer  the  provisions  of  the  Quebec  Railway  Act,  the  lessees        .'  < 

for  5  years  of  a  stone  quarry,  with  right  pjf,  quarry  ahd  right  to  reneir 
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leMf  for  othfr&ye«if^;>n  oeeapiera>of  laeb  land  and  pirUes  intereeted 

therein,  entitled  M  compensation  for  damages  caused  bj  expropriation  of 

'^    the  prdperty^  for  roilway  purpoies,' within  the^meauing  of  the 'Act/ 

(Bourgouia  etal.,  Applet  <i>id  the  Mon,t»eal  .N.  C.,R.  #.  .Co  ,  Rcgjicita.,  ' 

-Q-B.) ..«...., ; f. ^....:.:.;.:: 8T       . 

Railway  Expiiopuiatioh;— During  the  pendency  of  an  action,  in  the  nature  of  an  action 
■■  '  0  fle/7afoi>(!,  bfsu<:h  lessees  against  lhe>R.  W.  Co.,  in  conseqnonci!  of  thqCura- 

'.panj,  ni*^o  Arbitrators  appointed  under  the  Act  to  dctcpmiiio  tlie  cam-    fc 
..,    '    "*   pcnsation''to-bo  paid,  in  curisequcnco  of  tbu  (Expropriation  of  the  leased    w'        . 
1           property,' refusing  lo  aiitnit  the  right  of  said  Jvsscbs  to  bo  indctnnilicd 
i^i*     ,i.     under  the  Act,  tlic  plaintiffs  are  entitled  to  a  wriV  of  iiijuncRiou  against      ^  ' 

,1     '^      the  R.  \V.  Co.,  in  conscquenec  of  tlio  Company  persisting  in  exercising 
I                  tlicir  right  of^cxprdijriation,  without  paying  or  olfering  to  jiay  indemnity 
J 4j^   to  tho  lessees.   (Do.) /T... 6T 

nECUSntTiON  : — An  assignee  tiyin  insolvent  estate  1b  not  a  Judge,  within  t|jc  meaning' 

•  of  Art.  17G  of  tlie  Opde  of  C.  P.,  ond  therefore  Qannotbo  recused  in  tlio  ;  i, 

■    ■    -  -       modf  prescribed  by  the  Code  for  tlie  i^ecusation  of  a  Judge.    (Tlie  Mccba-         _i_l 

/  ,    ,    nics' DanltjApplt.,  anJUrown,  Respdt.,  Q.  B.). ........ y^. 295. 

"      ^-^i'rocccdif^s  tQ  disquaiwy  an  assignee  under  the  l/solvcnt  Act  of  18G9        r- 

must  be  liiltcn  in  tlio  code  prrscribed  by  Section  lap  of  the  mi.    (Do.):.  295      .  ^■ 
Registration  :— The  renewal* of,  of  any  rcpl  right,  required  by  Art.  2172  of  the  Civil 
Code,  has  reference  ortly  to  hypothecs  or  cliargcs  on  real  pro|>efty  and  not' 
'to  rights  in  or  to  the  property  itself.    (La  Ua|iquo  du  Pouple,  Applt., 

,an*44iporto  c*  jM(j/,  Respdt.)....... , ., ......'.    W         ' 

'',        :— Vide  Cnoyni.\.  *"    V  ' 

"        : —   "  UypoxuEO.  (     .  ^     ^  •'  jfr. 

"        :— Although  registration-vTii  Bypothcc  against  property  seized  in  execution 
>■■  .  and  followed  by  expropriation  ie  of  noavail,  yet  the  registration  effected 

'  '       after  a  seizure  by  ^ne  creditor,  biut  before  the  issuing  of  the  writ  of  Vend. 

Ex.    (at  suit'ttf  another  creditor)  under  which  tjbo^i^perty  was  eventqally 
sold,  was  valid  and  effectual  against  chirographory  creditors.    (Larose,    < 

Applt.,  and  Urouillard,  Respdt.iQ.  B.) s....^, .»,... ....,...'..  125 

fi        :— The  tinregiitered  t^tle  deed  of  an  Ogppt.  cannot  prevail  against  the  regis-  ^ 

t«re(i  mortgage  of  the  PItff.,  granted « tfqbsequently  to  the  date  of  s^ch' 

title  deed.    (Chesmer,  Applt.',  and  Hunter,  Re^pdt.,  Q.  B.) ..,.,..  190 

ReqcAtb  Civile  ;—  Vide  P,itACTiCE;  ^ . ,  ,^-%  , 

Retrait  ScccESSORAt  -.—The  Art. '710  of  the  GiHl  Code  has  preserved^his  right,  and,        '4jg/t 
therefore,  a  cession  by  an  heir,  to  a.j]^(^<p  who  js  a  strangerto  the  sueces-  "      *SB 
I        >  v^  ,    sioo,  of  a  fixed  or  deteljainate  8harei||feinfci^,imm6<reab1re8  of  the  succef  9;dn 
composing  the  whole  of  the'suct^sSionV  is  subject  to  the  exeirtiise  of  the 

P  right  of  re<r«i(.    (Durocher,  Applt>,  andNTurnnD,  Respdt.,  Q.  B.) ...178   ♦ 

RiVKB  :-TThe  public  ha  vea  right  of  servitude  aver  all  (treamsi,  whether  navigable  pr 
<.    '  not,  or  floatable  or  not,  and,  therefore,  a  party  ^Ptng  a  dam  across  a^ 

*  river,  in  such  a  (taannef'as.to  ob|triict  the  free  pw^ge  of  floating  log: 
liaUle  to  such  damage  as  the  owner  of  the  logs  'm4y  suffer  by  such 

'   '         Btruction.    (McBean,  AppUltand  Carlisle  et  al.,  Respdts.,,  Q.  B.y..........Wtl6 

Sale  :— The  deposit  of  purchase  money  due  to  wb  absent  vendor,  in  1872llnd  187$,  with 
the 'NoUry  who  passed  the,deod,  was  of  n6  aiyail.    (Filibn  vs.    Lalonde, 

'       .      C.ofR.) ....,.„..  A t .....„............».^.... v- •••    1* 

^  "       :— A  stipulation  in  a  deed  of^  that  thefvendor  should  deliyier  to  the*puvehaser 
'.0         •  'Vthe  title-deeds  fit  the  propi^ty  sdd  Is  not  a  condition  precedent  to  the 

V    _;  vendor's  right  to  clahaa  payment  o^  the  pi^hasc  money.    (Up.)..".... If 

"       :— ir«(A(  Qdanto  Mmorib.  „'  •.        '     - 

"       :-^Th«,'of'a)i&iU'«i^b  fill  the  articles  therein  nsedi  for  v^rking  it,  dees  not 
■  comprise  old  machinery  no  longer  used,  and  which  had  been  replaced.  be-> 
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fq[re  the  mI«1  tbougb  aticv^Id  mtL^biatry la^tttta  left  in  Uu  mill.    (Bralei^  . 
Applt,  «nd| DoiUlcr,  Rctpdt.,  Q.  B.)..%..!.;,.... ijj 


(JALi:-^Tbe  em^lojintDt  bf  i^de  or  more  puffen,  Ki|w  aaotion  ul*  of  rtal  MMt«, 
ttitiflera  it  ▼<Ad,:|Dd  tbe  VandorjlMDnot  4|§ii 
triiifiit,  aiid  ati  #1| ged  cuitom  fff^PployiniMnireri/tTe^ 

„^,     WUffoctthf'l^M.    (Je^WMtil.Ti.  McN|ftihtou.^S||p.)..,k M„.  ^tZ^lL' 

■",  ';Hf<?^:.coiiiiiMi<«i^         •*»     .,    .  \r  "kti       ^    '»  III 

MOMB  :— >ytoA-Jlje    tteff^   ifl    pcrwoally '  ierT*ed,M|^,  place  %]||i|wthan  •B^^u-fc  * 
1      ifliwllfflB,  tfiotleliiyifl  coiAttted  according  tat|iw|t*nce(wffij(|Htp|>ce  A' A       «   .. 
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iqo  (    j  liot  acQordiog  to  tlie  ^ii|||»«|^>i!  bii  ii^iP>)  to  tb4^, 
the'Court  is  j^ld.    tSmitk^4Ml('»  *i>4  DoB«r#«w|R^HK-  ^ 
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certain  ttT^^ritlDgi,  cbfti>gee«tt^^  i      ^ 
,i»iirn*^ift  aside,  a^'fcp!cl%  @  >«  ^*' 
^li^^h)  made  by  lome  i^  %\p^ 
'  i  an'd.  TcmpletoOi  Rcipdt>  ^.^I*  * 
i(.^.. ........ 
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